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Confidential Submission 

Human Rights Watch submits evidence on the Mental Health Bill 2025 (MHB), which would amend the Mental Health Act 1983 (MHA), in light of the Committee on the Rights of People with Disabilities (“the Committee”) follow-up note verbale to the United Kingdom of Great Britain and Northern Ireland (UK)[footnoteRef:2] and to inform the Committee's examination of UK responses and all credible information during its thirty-third session.  [2:  Follow-up Note Verbale to the United Kingdom and Northern Ireland, CPRD, 23 June 2025, https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/DownloadDraft.aspx?key=+rA2JTdeOZJe4haDTDrzzan0MBEB6wS5UVV6XOqGm21aVNM9lfZlUuY+9R2ufGGb.] 


Human Rights Watch is an independent international non-governmental organization dedicated to defending and promoting human rights in more than 100 countries around the world. We have researched mental health systems in over 20 countries around the world, including in the United Kingdom, in particular in England. 

We acknowledge the efforts of the UK government and parliament to reform the Mental Health Act 1983 and to strengthen protections for people with disabilities affected by its provisions under the MHB. The Bill includes several positive measures, including increasing patient autonomy by introducing advance choice documents (in which individuals can express their will and preferences on treatment and support), removing prisons and police stations as places of safety, limiting the scope of detention for people with learning disabilities and autism under section 3, increasing access to independent mental health advocates, and replacing the nearest relative with a nominated person, chosen by the individual to represent them.

However, the current draft Bill does not go far enough in amending key provisions of the Mental Health Act 1983 which fall short of international human rights standards. In effect, the Bill offers little additional protection for persons with disabilities, particularly as it continues to allow compulsory admission to hospitals and treatment without consent, continues to strip people of their legal capacity, and does not include provisions on supported decision making. 

Below we have outlined our key concerns and recommendations regarding the current MHB draft Bill. These include the deprivation of liberty and arbitrary detention of people with mental health conditions, the problematic and stigmatizing terminology, and the treatment without consent including decision making by third party interventions. The UN Convention on the Rights of Persons with Disabilities (CRPD), which the United Kingdom ratified in 2009 but has not yet directly incorporated, requires governments to ensure equal recognition before the law for all people with disabilities and prohibits any form of deprivation of liberty based on disability.[footnoteRef:3] The CRPD also ensures the right for every person with a disability to respect of their physical and mental integrity on an equal basis with others. States party to the CRPD should ensure the right of all persons with disabilities to live in the community, as well as the right to health without discrimination on the basis of disability.[footnoteRef:4]  [3:  Convention on the Rights of Persons with Disabilities (CRPD), adopted December 13, 2006, G.A. Res. 61/106, Annex I, U.N. GAOR, 61st Sess., Supp. (No. 49) at 65, U.N. Doc. A/61/49 (2006), entered into force May 3, 2008, ratified by the United Kingdom on June 8, 2009, arts. 12 and 14.]  [4:  Ibid., arts. 15, 17, 19, and 25.] 



i. Deprivation of Liberty

Concerns about Abuse in Mental Health Units
In recent years, media reports and public inquiries have revealed that people detained in mental health units across England have experienced grave abuses and rights violations, including physical and sexual violence, prolonged seclusion, and restraints.[footnoteRef:5] A joint investigation by The Independent and Sky News uncovered almost 20,000 instances of sexual abuse that have been reported in NHS-run psychiatric hospitals between 2019 and 2023, including 800 alleged cases of rape and assaults on women.[footnoteRef:6] One woman described being sexually assaulted by a staff member, who was later suspended and convicted. After the assault, she was transferred to a mixed-sex ward, exacerbating her trauma, and she has since struggled to engage with mental health services. [5:  Nick Triggle, “Whorlton Hall: Hospital ‘abused’ vulnerable adults,” BBC News, May 22, 2019, https://www.bbc.com/news/health-48367071 (accessed January 14, 2025); Patrick Butler, “Essex hospital where staff abused patients was warned by CQC,” The Guardian, September 24, 2020, https://www.theguardian.com/society/2020/sep/24/essex-hospital-where-staff-abused-patients-was-warned-by-cqc (accessed January 15, 2025); Josh Halliday, “Connor Sparrowhawk: no risk assessments before teenager's death, tribunal finds,” The Guardian, August 21, 2017, https://www.theguardian.com/society/2017/aug/21/connor-sparrowhawk-risk-assessments-death-tribunal-finds (accessed January 15, 2025); Juliana Cruz Lima, “Police investigation into reports of rape and sexual assault at Littlebrook mental health hospital, Dartford to be explored in Channel 4 dispatches documentary 'Locked Away - Our Autism Scandal’,” Kent Online, March 24, 2023, https://www.kentonline.co.uk/dartford/news/mental-health-hospital-failings-exposed-in-new-channel-4-doc-284274/ (accessed January 15, 2025).]  [6:  Rebecca Thomas, “Mental health patients ‘raped and sexually assaulted’ as NHS abuse scandal revealed,” The Independent, January 29, 2024, https://www.independent.co.uk/news/health/sexual-abuse-mental-health-uk-b2484163.html (accessed January 17, 2025).] 


In September 2022, a BBC Panorama investigation revealed that people held at Edenfield Centre, an NHS-run mental health hospital in Greater Manchester, were abused by staff and put in seclusion for prolonged periods of time.[footnoteRef:7] Secret filming showed staff humiliating patients, swearing at them, and abusing them physically.  [7:  Panorama team and Joseph Lee, “’Toxic culture’ of abuse at mental health hospital revealed by BBC secret filming,” BBC News, September 28, 2022, https://www.bbc.com/news/uk-63045298 (accessed January 15, 2025).] 


In October 2022, another investigation by The Independent and Sky News found that children who spent time in mental health hospitals run by a private provider were restrained for hours, overmedicated, detained in seclusions rooms for “weeks or even months,” and denied leave for prolonged periods of time.[footnoteRef:8] Former patients told The Independent they had multiple bruises because of restraints, and later experienced post-traumatic stress.  [8:  Rebecca Thomas, “Pinned down, force-fed and drugged into ‘zombie-like’ state: ‘Systemic abuse’ at children’s hospitals revealed,” The Independent, October 27, 2022, https://www.independent.co.uk/news/health/mental-health-abuse-hospital-b2204922.html (accessed January 13, 2025). ] 


Currently, a statutory inquiry is looking into the deaths of at least 2,000 people in inpatient units in Essex between 2000 and 2023.[footnoteRef:9] The chair of the inquiry, Baroness Lampard, said she was expecting to uncover “significantly” more cases during the proceedings.[footnoteRef:10]  [9:  Nikki Fox, “What is the Lampard Inquiry and What Could It Change?” BBC News, September 10, 2024, https://www.bbc.com/news/articles/c9qgyye3y2wo (accessed January 10, 2025).]  [10:  Matthew Weaver, “Essex mental health inquiry will reveal hundreds more deaths, chair says,” The Guardian, September 9, 2024, https://www.theguardian.com/society/article/2024/sep/09/essex-mental-health-inquiry-will-reveal-hundreds-more-deaths-chair-says (accessed January 10, 2025).] 


Compulsory Admission to Hospital
According to NHS England data, more than 52,000 people were detained under the MHA in 2023-2024.[footnoteRef:11] However, there is little evidence that compulsory admission and treatment effectively reduce the risk for people with disabilities and others, improve access to mental health services, or encourage individuals to seek support.[footnoteRef:12] In contrast, studies have indicated that voluntary services and non-coercive approaches can support people to achieve better outcomes.[footnoteRef:13] [11:  NHS England, “Mental Health Act Statistics, Annual Figures, 2023-24,” September 12, 2024, https://digital.nhs.uk/data-and-information/publications/statistical/mental-health-act-statistics-annual-figures/2023-24-annual-figures (accessed January 14, 2025).]  [12:  World Health Organization and Office of the United Nations High Commissioner for Human Rights, “Mental health, human rights and legislation. Guidance and practice,” 2023, https://iris.who.int/bitstream/handle/10665/373126/9789240080737-eng.pdf?sequence=1 (accessed January 10, 2025), pp. 15-16.]  [13:  Ibid.; See also: World Health Organization (WHO), “Guidance on community mental health services: promoting person-centred and rights-based approaches,” 2021, https://apps.who.int/iris/handle/10665/341648 (accessed January 10, 2025). ] 


The Bill continues to allow for compulsory admission to a hospital on the basis of actual or perceived disability, in particular for people with psychosocial disabilities (mental health conditions), under parts 2 (Compulsory admission to hospital and guardianship) and 3 (Patients concerned in criminal proceedings or under sentence) of the MHA. While the Bill introduces some changes to the criteria for detention in sections 2 and 3 covering detention for assessment and treatment, respectively, significant concerns remain around involuntary hospitalization and treatment.[footnoteRef:14]  [14:  Mental Health Bill [HL] [As introduced] (MHB), UK Parliament, Parliamentary Bills, November 6, 2024, https://Bills.parliament.uk/publications/56783/documents/5312 (accessed January 9, 2025), clause 5.] 


The Bill continues to emphasize detention based on potential harm or risk, incorporating language such as "serious harm to health or safety" in section 3. This risks perpetuating stereotypes and discrimination against individuals with mental health conditions.

In fact, section 2 of the current act allows arbitrary detention for assessment of an individual “suffering from mental disorder” who “ought to be so detained in the interests of his own health or safety or with a view to the protection of other persons.”[footnoteRef:15] The Bill amends this by adding in subsections 3(2)(b) and 3(2)(c) that “serious harm may be caused to the health or safety of the patient or of another person” and “given the nature, degree and likelihood of the harm, the patient ought to be so detained.”[footnoteRef:16] [15:  Mental Health Act 1983, 1983 Chapter 20, https://www.legislation.gov.uk/ukpga/1983/20/data.pdf (accessed January 13, 2025), part 2, section 2.]  [16:  MHB, clause 5(2).] 


Similarly, section 3 of the act currently allows the detention for treatment of an individual “suffering from a mental disorder” when it is “necessary for the health or safety of the patient or for the protection of other persons that he should receive such treatment and it cannot be provided unless he is detained under this section and appropriate medical treatment is available for him.”[footnoteRef:17] The Bill would amend the criteria set out in section 3 by clarifying that “serious harm may be caused to the health or safety of the patient or of another person unless the patient receives medical treatment.”[footnoteRef:18] [17:  MHA, part 2, section 3.]  [18:  MHB, clause 5(3).] 


Under section 2 of the act, an individual can be detained in hospital for 28 days for assessment. Section 3 allows for the detention for treatment for six months, section 4 allows for individuals to be detained for assessment in cases of emergency for 72 hours, while section 5 lays out the condition for the detention for treatment of a person who is already in hospital, either as a voluntary patient or detained under section 2 for assessment. The Bill would shorten the period for which an individual might be initially detained in hospital for treatment from six to three months (amended section 20(1)(a)).[footnoteRef:19] [19:  MHB, clause 28(3). This period could be then renewed for another three months (section 20(2)(a)), as opposed to the current six months, then for another six months (section 20(2)(b)), and then for successive periods of one year (section 20(2)(c)). For individuals under guardianship, the initial detention period remains fixed at six months (section 20(1)(b)).] 


Notably, the Bill does not amend the conditions for detention under part III of the act, relating to people involved in criminal proceedings or serving a sentence. Section 35 and 36 of the act establish, respectively, the power of courts to remand a person accused of a crime to hospital for assessment or treatment.[footnoteRef:20] Section 37 allows the court to remand an individual convicted of a crime to hospital, while section 41 further establishes that individuals under section 37 can only be discharged, transferred, or given section 17 leave with permission from the Ministry of Justice.[footnoteRef:21] Section 47 applies if the Ministry of Justice orders an individual to be transferred from prison to hospital for treatment, and section 49 imposes restrictions for those individuals, similar to section 41.[footnoteRef:22] [20:  MHA, section 35 and 36.]  [21:  Ibid., sections 37 and 41.]  [22:  Ibid., sections 47 and 49.] 


For people with a learning disability and/or autism, the Bill limits detention under part II to 28 days for assessment (section 2). These individuals will no longer be detained for treatment under section 3 unless they are considered to have a co-occurring mental health condition and meet the revised criteria set out in section 3 for compulsory admission. However, it will still be possible to detain people with learning disabilities and/or autism in hospital under part III of the act, which pertains to people involved in the criminal justice system. Advocates have raised concerns that these changes may lead to more people with learning disabilities and/or autism being detained in hospital under part III of the act.[footnoteRef:23] [23:  Lauren Nicolle, “Will the Mental Health Bill Create Meaningful Change for People with Disabilities and Autism?” Learning Disability Today, November 29, 2024, (accessed January 13, 2025) https://www.learningdisabilitytoday.co.uk/topic/policy/will-the-mental-health-Bill-create-meaningful-change-for-people-with-learning-disabilities-and-autism; Douglas Foster and Sarah Bunn, “Mental Health Act reform” impacts on autistic people and people with a learning disability,” UK Parliament POST, POSTnote 722, May 3, 2024, https://researchbriefings.files.parliament.uk/documents/POST-PN-0722/POST-PN-0722.pdf (accessed January 13, 2025), p. 12.] 


The reliance on institutional care and restrictive practices has been increasingly challenged by models that emphasize community integration and support. For example, the Trieste model in Italy has demonstrated success in providing humane and effective mental health care without coercion.[footnoteRef:24]  [24:  Rossana Maria Seabra Sade, Serena Goljvscek, and Clarissa Mendonça Corradi-Webster, “Intensive Home Support for Mental Health Crises: Experience of the Trieste Territorial Crises Team, in Italy,” Saúde Soc. São Paulo, v.29, n.3, e190831 (2020), doi: https://www.scielo.br/j/sausoc/a/Rkv33ZGnHDVL65W3tc6g7GC/?lang=en (accessed January 13, 2025); Sashi P. Sashidharan, “Why Trieste matters,” The British Journal of Psychiatry, 220(2), (2022), doi:10.1192/bjp.2021.149 (accessed January 13, 2025); World Health Organization, “Guidance on community mental health services,” 2021, https://iris.who.int/bitstream/handle/10665/341648/9789240025707-eng.pdf (accessed January 14, 2025).] 


Article 14 of the CRPD prohibits unlawful or arbitrary detention and categorically declares that the existence of a disability cannot be used as a justification for the deprivation of liberty. In a 2012 report on violence against women with disabilities, the UN special rapporteur on violence against women, Rashida Manjoo, denounced forced institutionalization as a form of violence.[footnoteRef:25] The UN special rapporteur on torture, Juan Mendez, also stated that: “[A]s detention in a psychiatric context may lead to nonconsensual treatment, the mandate has stated that deprivation of liberty based on the grounds of a disability and that inflicts severe pain or suffering could fall under the scope of the Convention against Torture.”[footnoteRef:26] [25:  UN Commission on Human Rights, Report of the Special Rapporteur on Violence against Women, its Causes and Consequences, Rashida Manjoo, A/67/227, August 3, 2012, http://www.ohchr.org/Documents/Issues/Women/A.67.227.pdf (accessed January 10, 2025), para. 38.]  [26:  UN Commission on Human Rights, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez, A/HRC/22/53, February 1, 2013, http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A.HRC.22.53_English.pdf (accessed January 10, 2025).] 


Detention based on an actual or perceived disability is discriminatory in breach of prohibitions on discrimination and under article 14 of the CRPD. Persons with disabilities can be detained, on an equal basis with others, when they engage in behavior that would constitute a legitimate cause for detention for everyone else. In these cases, reasonable accommodation should be provided when it is required. All persons detained, for whatever reason, are entitled to basic rights set out in international human rights law, including the International Covenant on Civil and Political Rights.[footnoteRef:27] This includes that for a detention to be lawful it must be based in law and every detainee should be brought promptly before a judge to rule on the legality and necessity of their detention. [27:  International Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force March 23, 1976.] 


While article 5.1(e) of the European Convention on Human Rights allows for the detention of people judged to be “of unsound mind,” as incorporated in domestic law through the Human Rights Act 1998, the Parliamentary Assembly of the Council of Europe recommended in 2024 that member states remove “discriminatory limitations on the full enjoyment of the right to liberty” for groups referenced in article 5.1(e).[footnoteRef:28] [28:  Parliamentary Assembly of the Council of Europe, “Ending the detention of “socially maladjusted” persons,” Recommendation 2275 (2024), May 24, 2024, https://pace.coe.int/en/files/33574/html (accessed January 10).] 


Recommendations 
· Amend sections 2-5 of the MHA through the proposed Bill, as well as sections 35, 36, 37, 41, 47, 49 and other related sections to ban all forms of compulsory admission to hospital on the basis of actual or perceived disability. Include provisions clarifying that all mental health services shall be provided on the basis of an individual’s free and informed consent and that in no situation should hospitalization or treatment be carried out against the will of the individual.
· Amend the act through the proposed Bill to mandate a shift from institutional care to voluntary community-based mental health and other support services for people with disabilities. Include provisions clarifying that mental health services should be provided primarily at the community level to facilitate recovery and social inclusion.

ii. Terminology 
Use of Stigmatizing Language 
The Bill uses outdated, stigmatizing terms that are incompatible with the human rights approach to disability, including “mental disorder,” “psychiatric disorder,” “developmental disorder,” “lack of capacity,” and “patient.” These terms can perpetuate stigma and discrimination, and do not reflect the CRPD definition of disability involving the interaction between people with disabilities and their community and environment.

Article 8(b) of the CRPD requires that state parties commit to “combat stereotypes, prejudices and harmful practices relating to persons with disabilities, including those based on sex and age, in all areas of life.”

Recommendations
· Throughout the MHB and MHA, revise terms that reinforce harmful stereotypes and are inconsistent with language used in the CRPD and by the Committee. For example, replace “mental illness,” “psychiatric disorder,” or “mental disorder” with “mental health condition” or “psychosocial disability” in all relevant sections. Replace “patient” with “client” or “individual.”
· Consult people with psychosocial disabilities in a meaningful way on preferred terms to use.


iii. Measures adopted to secure that the Bill is based on free and informed consent of the person with disability concerned
Medical Treatment without Informed Consent 
People with disabilities and their family members interviewed by Human Rights Watch said they were given medication without their informed consent while detained in a hospital and, in some cases, experienced adverse side effects.[footnoteRef:29] Some people said they wanted to stop taking the medication or modify the kind or dose but were not allowed to do so.  [29:  Human Rights Watch video interview with a woman with a psychosocial disability, April 8, 2024; Human Rights Watch interview with the father of a man with a psychosocial disability, October 23, 2023; Human Rights Watch interview with the mother of a man with a psychosocial disability, October 19, 2023.] 


Despite the changes proposed in the bill to part 4 and 4A of the MHA, the legislation would still allow for medical treatment to be given without consent to individuals detained under the MHA, including under sections 58, 58A, 62, 62A, 62ZA, and 63.

Informed consent is a bedrock principle of medical ethics and international human rights law, and forcing individuals to take medication without their knowledge or consent violates their rights.[footnoteRef:30] The UN special rapporteur on violence against women has condemned forced psychiatric treatment as a form of violence.[footnoteRef:31] In addition, the UN special rapporteur on torture has stated that “involuntary treatment and other psychiatric interventions in health-care facilities” may constitute forms of torture and ill-treatment.[footnoteRef:32] [30:  International Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force March 23, 1976, arts. 7, 17 (1); International Covenant on Economic, Social and Cultural Rights (ICESCR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force January 3, 1976, art. 12; Beijing Declaration and Platform for Action, Fourth World Conference on Women, September 15, 1995, A/CONF.177/20 (1995), art. 108(e); United Nations Educational, Scientific, and Cultural Organization (UNESCO), Universal Declaration on Bioethics and Human Rights, adopted October 2005, SHS/EST/05/CONF.204/3 REV, art. 6; UN Committee on Economic, Social and Cultural Rights, General Comment 14, The right to the highest attainable standard of health (Twenty-second session, 2000), U.N. Doc. E/C.12/2000/4 (2000), para. 8; UN Office of the High Commissioner for Human Rights/WHO, Fact Sheet No. 31, The Right to Health, http://www.ohchr.org/Documents/Publications Factsheet31.pdf (accessed September 22, 2020), pp. 16-18.]  [31:  UN Commission on Human Rights, Report of the Special Rapporteur on Violence against Women, its Causes and Consequences, Rashida Manjoo, A/67/227, August 3, 2012, http://www.ohchr.org/Documents/Issues/Women/A.67.227.pdf (accessed January 10, 2025), pp. 10-13.]  [32:  UN Commission on Human Rights, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez, A/HRC/22/53, February 1, 2013, http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A.HRC.22.53_English.pdf (accessed January 10, 2025), para 63.] 

The right to health includes the right to give free and informed consent to, to refuse or to opt for another medical treatment.[footnoteRef:33] As noted by the WHO in its guidance on mental health legislation, “all adults have the right to refuse any treatment, even if the treatment would be lifesaving.”[footnoteRef:34] Moreover, article 25(d) of the CRPD guarantees that people with mental health conditions should enjoy this right on an equal basis with others. [33:  UN Commission on Human Rights, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Dainius Pūras, A/HRC/38/36, 10 April 2018, https://undocs.org/en/A/HRC/38/36, (accessed May 31, 2023), para. 25.]  [34:  World Health Organization (WHO), represented by the United Nations Office of the High Commissioner of Human Rights (UNOHCHR), “Mental health, human rights and legislation. Guidance and practice,” 2023, https://iris.who.int/bitstream/handle/10665/373126/9789240080737-eng.pdf?sequence=1 (accessed January 10, 2025), p.55. ] 

The continued use of non-consensual medication further raises concerns under articles 15 (freedom from torture or inhuman treatment) and 17 (protection of personal integrity) of the CRPD. It also undermines the respect for personal autonomy mandated by article 3(a).

Provisions allowing healthcare professionals to override an individual’s expressed wishes or advance directives violate article 12 of the CRPD, which mandates equal recognition before the law. 

Recommendations
· Modify the relevant sections in parts 4 and 4A of the MHA, including sections 58, 58A, 62, 62A, 62ZA, and 63, to require that all medical treatment is undertaken only with free and informed consent of the person receiving the treatment. Provide persons with disabilities with the support they might need to exercise their right to free and informed consent to medical treatment. Any forced medical intervention should be strictly limited to emergency situations when a person’s life is exposed to imminent threat or a condition of similar gravity and should be used only as a last resort in the same manner on any adult with a life-threatening condition who is unable to consent to treatment at that moment, lasting only until the condition has subsided.
· Include provisions clarifying that all individuals accessing mental health services have the right to free and informed consent, and that no mental health treatment shall be given without such consent.

Decision Making by Third Party Intervention: legal capacity and guardianship 
The bill, as the MHA, makes frequent references to individuals having or lacking “capacity,” in line with the definitions of the Mental Capacity Act 2005. The act includes references throughout to an individual’s capacity, including in sections 64D (Adult community patients lacking capacity), 64FA (Withdrawal of consent), 64G (Emergency treatment for patients lacking capacity or competence), 64K (Interpretation of Part 4A), 130B, 130C, and 130H.

The act also includes references to an individual being “capable” or “not capable of understanding the nature, purpose and likely effects of the treatment” they are being offered, including in sections 57, 58, 58A, and 60. The bill would change these references to “has capacity to consent to,” and the new subsection 64(1BB) clarifies that all references to capacity in part 4 of the act (Consent to Treatment) are to be understood under the Mental Capacity Act 2005 (MCA). 

Similarly, section 125G(2), which the bill would introduce to the MHA as part of the new Part 8A (People in England with autism or learning disability), the new section 130M(4)(c) (Advance choice documents in England), and the new schedule A1 (Nominated persons) all clarify that any reference to lacking or having capacity is to be understood within the meaning of the MCA.

The definition of “mental incapacity” in art. 2(1) of the MCA states that “a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.”[footnoteRef:35] [35:  Mental Capacity Act 2005, 2005 Chapter 9, https://www.legislation.gov.uk/ukpga/2005/9/data.pdf (accessed January 13, 2025), art. 2(1).] 


Research carried out in 2014 by the Essex Autonomy Project to provide technical advice to the UK Ministry of Justice found that the MCA is not fully compliant with the CRPD.[footnoteRef:36] In particular, the report found that the MCA’s definition of “mental incapacity” violates article 5 of the CRPD on discrimination, while MCA’s best-interest decision making framework violates article 12(4) of the CRPD, under which states should ensure respect for the rights, will, and preferences of an individual in issues relating to the exercise of legal capacity.  [36:  W. Martin, S. Michalowski, T. Jutten, and M. Burch, “Achieving CRPD Compliance. Is the Mental Capacity Act of England and Wales Compatible with the UN Convention on the Rights of Persons with Disabilities? If Not, What Next?” An Essex Autonomy Project Position Paper, University of Essex, Report submitted to the UK Ministry of Justice, September 22, 2014, https://autonomy.essex.ac.uk/wp-content/uploads/2021/01/EAP-Position-Paper-FINAL.pdf (accessed January 24, 2025). ] 


Legal capacity is a fundamental human right enshrined in core UN human rights treaties.[footnoteRef:37] Under the CRPD, persons with disabilities have the right to recognition everywhere as persons before the law. The Committee rejects the notion that persons with disabilities are unfit to exercise agency and makes it clear that their will and preferences should always be respected.[footnoteRef:38] [37:  Legal capacity is the right of an individual to hold rights and duties, and to be an actor under the law, on an equal basis with others. The concept of legal capacity encompasses the right to personhood, being recognized as a person before the law, and legal agency, i.e., the capacity to act and exercise those rights. UN Committee on the Rights of People with Disabilities, General Comment No. 1, Article 12: Equal recognition before the law, UN Doc. CRPD/C/GC/1 (2014), https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRPD/C/GC/1&Lang=E, para. 14; International Disability Alliance, “Legal Opinion on Article 12 of CRPD,” 2010, https://www.internationaldisabilityalliance.org/resources/legal-opinion-article-12-crpd (accessed January 15, 2025).]  [38:  CRPD Committee, General Comment No. 1, para. 18.] 


Importantly, mental capacity and legal capacity should not be conflated. Although a person’s mental capacity can vary depending on environmental or social factors, this does not, at any point, negate their legal capacity. The Committee has instead stressed the importance of ensuring that persons can exercise legal capacity by putting the right decision-making supports in place.[footnoteRef:39] To this effect, Article 12(3) of the CRPD requires states party to “take appropriate measures” to provide persons with disabilities access to “support they may require in exercising their legal capacity,” including through “supported decision-making.”[footnoteRef:40] Importantly, the Committee makes clear that “support in the exercise of legal capacity … should never amount to substitute decision-making.”[footnoteRef:41]  [39:  According to the CRPD Committee, where a person’s “disability and/or decision-making skills are taken as legitimate grounds for denying his or her legal capacity and lowering his or her status as a person before the law,” this constitutes “discriminatory denial of legal capacity.” Ibid, para 15.]  [40:  CRPD, art. 12(3); CRPD Committee, General Comment No. 1, para. 17 and 26.]  [41:  CRPD Committee, General Comment No. 1, para. 17.] 


Recommendations 
· Recognize the legal capacity of all persons with disabilities on an equal basis with others and the right to exercise it. 
· Amend sections 57, 58, 58A, 60, 64A, 64G, 64K, 125, 130B, 130C, 130H, and other relevant sections to remove references to an individual’s capacity and instead provide accommodations and access to support where necessary to exercise legal capacity.
· Strengthen legal safeguards to uphold advance directives and personal preferences in care plans.

Community treatment orders
Under Section 17A of the MHA an individual detained in hospital can be discharged and receive supervised treatment in the community, under certain conditions (section 17B), which often include the obligation to meet with a member of the care team and to accept medication.[footnoteRef:42] Individuals who are under a community treatment order (CTO) can be recalled to hospital at any time under section 17E for violating a mandatory condition of the CTO or if the responsible clinician finds they require medical treatment in hospital and “there would be a risk of harm to the health or safety of the patient or to other persons if the patient were not recalled to hospital for that purpose.”[footnoteRef:43] [42:  MHA, sections 17A and 17B.]  [43:  MHA, section 17E.] 


The MHB introduces changes to the criteria for a CTO (clause 6) by clarifying the order could only be used if “serious harm may be caused to the health or safety of the patient or of another person” and that “it is necessary, given the nature, degree and likelihood of the harm, for the patient to receive medical treatment.”[footnoteRef:44] [44:  MHB, clause 6.] 


Academics, human rights lawyers, and activists have raised concerns about the efficiency and ethics of community treatment orders. Three randomized control trials have not demonstrated that CTOs are effective in decreasing hospitalization or in achieving better outcomes for individuals subjected to such orders and, according to a 2016 literature review, “there is no evidence of patient benefit from current CTO outcome studies. This casts doubt over the usefulness and ethics of CTOs.”[footnoteRef:45] Experts have also challenged whether individuals under a CTO can truly consent to treatment given that they often accept medication in order to avoid hospitalization.[footnoteRef:46] Some have noted that CTOs might have a negative impact on an individual’s human rights, particularly if they are used “inappropriately or overzealously” or “if the conditions are too restrictive.”[footnoteRef:47] [45:  Piers Gooding, “Compulsory psych treatment in the home is ineffective, costly and violates human rights,” The Conversation, December 18, 2015, 2025 https://theconversation.com/compulsory-psych-treatment-in-the-home-is-ineffective-costly-and-violates-human-rights-51257 (accessed February 7); Jorun Rugkåsa, “Effectiveness of community treatment orders: The international evidence,” Can J Psychiatry, vol 61,1, (January 2016), doi:10.1177/0706743715620415 (accessed February 7, 2025), pp. 15–24.]  [46:  “Community treatment orders: ethics of treatment under CTOs,” Conroy’s Solicitors, August 17, 2017, https://conroys-solicitors.uk/blog/community-treatment-orders-ethics-treatment-under-ctos (accessed February 7, 2025).]  [47:  Sanjay Khurmi and Martin Curtice, “The supervised community treatment order and the Human Rights Act 1998,” Advances in Psychiatric Treatment, vol. 16(4), (2010), doi:10.1192/apt.bp.109.007781 (accessed February 9, 2025), pp. 263-271.] 


Activists have also raised concerns about the disproportionate use of CTOs for people from minority ethnic backgrounds. According to NHS England data, Black people were over seven times more likely to be under a CTO than white people in the year ending on 31 March 2024.[footnoteRef:48] [48:  NHS England Digital, “Mental Health Act Statistics, Annual Figures, 2023-24,” September 12, 2024, https://digital.nhs.uk/data-and-information/publications/statistical/mental-health-act-statistics-annual-figures/2023-24-annual-figures/community-treatment-orders (accessed February 7, 2025).] 


Recommendations
· Amend the MHA through the bill to remove sections 17A-17G and ban all forms of community treatment orders.
· Include provisions to ensure that all mental health services are provided on the basis of an individual’s free and informed consent and that in no situation should treatment be carried out against the will of the person.
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