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NGO SUBMISSION ON KENYA TO THE COMMITTEE ON THE CONVENTION ON ELIMINATION OF DISCRIMINATION AGAINST WOMEN (CEDAW) FOR THE 68TH SESSION 23RD OCTOBER TO 7TH NOVEMBER 2017
SUBMISSION BY KENYAN NETWORK ADVOCATING FOR THE RIGHTS OF WOMEN AND GIRLS WITH DISABILITIES
Organizations: Women Challenged to Challenge, This Ability Consulting, Users and Survivors of Psychiatry in Kenya, Kenya Association for the Intellectually Handicapped, Positive Exposure Kenya, Kenya Deaf Women Peace Network, Women and Realities of Disability, Kabras Self Help group, Association for the Physically Disabled of Kenya, Kilo Disabled Advocacy group, Northern Nomadic Disabled Persons Organization
Individuals: Salome Muigai, Elizabeth Kamundia, Everlyn Milanoi Koiyiet, Miriam Nthenge
Introduction 
The Kenyan Network Advocating for the Rights of Women and Girls with Disabilities (hereinafter the Network) brings together organizations and experts working in Kenya on the rights of women and girls with various disabilities. The Network was started as a result of women and girls with disabilities in Kenya falling within the cracks of women’s rights and disability rights movements making the rights of women and girls with disabilities left out in many discussions on human rights.  The process of preparing the shadow report was the result of monthly meetings of network members over a twelve-month period to collect and compile the report. The meetings were mainly held in Nairobi, with participants representing disabled peoples organizations from various counties across the country.
According to the 2009 Kenyan Census, there are 682,623 women with disabilities in Kenya. The number is much higher but due to the fact that not all women with disabilities are registered as persons with disabilities, invisible disabilities, stigma and cultural factors surrounding disability and the lack of awareness and training of census administrators and government officials on disability. Reports by WHO and World Bank also confirm the gap in disaggregated data in disability. 

Research indicates that women and girls with disabilities are subjected to multiple layers of discrimination based on their gender and disability and often face “double discrimination”. Leaving out the voice of women and girls with disabilities in many important national, regional and international discussions, laws, policies the Kenyan Government and women’s rights organizations fail to understand and therefore address the human rights violations and challenges faced by women and girls with disabilities. The Network therefore seeks to amplify the voices of women and girls with disabilities in Kenya at the national, regional and international level to ensure that women and girls with disabilities are included and participate in all spaces and discussions on women’s rights and disability rights to ensure issues affecting women and girls with disabilities in Kenya are addressed. Kenya’s State report to the CEDAW Committee contains minimal reference to women with disabilities and no mention of measures taken by State to ensure their rights are upheld.
While there are several issues affecting women and girls with disabilities, the Network identifies Sexual and Reproductive Health and Rights as an issue disproportionately affecting women and girls with disabilities with a focus on right to health care, right to decision making on family planning, legal capacity, right to marriage and family, right to own property, violence against women with disabilities and institutionalization and access to justice. 
In addition, the Committee on the Rights of Persons with Disabilities recommended that Kenya, “strengthen the mandate of the National Gender and Equality Commission, and ensure that it is allocated human, technical, and budgetary resources specifically aimed at the advancement of the rights of women with disabilities”. Therefore, the overarching question is: Why isn’t the National Gender and Equality Commission and the Ministry of Public Service, Youth and Gender Affairs responsible for and accountable to ensuring the rights of women and girls with disabilities are respected, protected, and fulfilled? 
1.0 Advancing the Sexual and Reproductive Health and Rights of Women and Girls with Disabilities 
Kenya has made steps in providing for laws and policies that provide for the right to health including sexual and reproductive rights. This includes the Kenyan Constitution 2010, Kenya Health Policy 2012-2030, the National Reproductive Health Policy, 2007, the National Reproductive Health Strategy 2009-2015, the Adolescent Reproductive Health and Development Policy, 2003 and the current Reproductive Health Care Bill, 2014.  Even with these law and policies women and girls with disabilities continue to suffer stigma and discrimination when they seek reproductive health services. 
 This fact has been acknowledged by the State in its Report to the CEDAW Committee 
 and is evident in The Reproductive Health Bill of 2014
 which has a strong definition of informed consent that ensures that women themselves make the decision to undergo reproductive health procedures,
 but under the section on abortion, the bill would still allow guardians or parents to make the decision for a “mentally unstable person”—which often includes women with intellectual or psychosocial disabilities—to undergo what amounts to a forced abortion.
 Furthermore, the bill does not address the issue of sterilization without the informed consent of women with disabilities, an all-too-common occurrence in Kenya and a serious human rights violation, including a violation of the right to found a family and a violation of the right to be free from torture or ill-treatment.
 
1.1 Right to Health Care and Services
The CEDAW Committee in its General Recommendation No. 24 noted that states “should take appropriate measures to ensure that health services are sensitive to the needs of women with disabilities and are respectful of their human rights and dignity.”
 The Constitution of Kenya provides the right to the highest attainable standard of health, including reproductive health care.
 It also provides for equality and freedom from discrimination on any ground including disability
  Despite these laws, there is a general lack of disability mainstreaming within public healthcare institutions as there are inaccessible beds, toilets and washrooms, lack of Sign language interpretation, inaccessible gender based violence recovery centers, a lack of privacy and confidentiality and a general lack of awareness on the needs of women with disabilities. The lack of accessible infrastructure brings about poor sanitation especially for women and girls with physical disabilities because most toilets in public institutions are pit latrines and inaccessible therefore posing a health risk for girls with physical/multiple disabilities getting in contact with the dirty floor of the latrine as they are forced to crawl.
There are cases of women and girls with disabilities especially intellectual and psychosocial disability not getting proper medical attention in government facilities after sexual violence. This results to cases failing in court as medical personnel provide insufficient reports, do not handle the matter urgently to get good evidence to ensure successful prosecution; evidence is lost in hospitals or police stations. 

Case Study on Gender Based Violence and Access to Health Care 
Rukia (not her real name), a young lady with intellectual disability was raped by her uncle. The mother rushed her to Coast General Hospital, a government hospital in Mombasa County, to get medical assistance. It was on Saturday and she found that the gender based violence recovery center was closed. On asking for assistance from the medical personnel on duty, she was told to come back on Monday when it is opened and no medical attention was given to Rukia. As Rukia and the mother were going home, she decided to call the Director of Kenya Association of the Intellectually Handicap (KAIH) for help as she did not know what to do. It took the intervention of the Director to look for the number of the hospital or anyone working at the facility to get assistance. She had to hold the hospital personnel to account and demand for the young lady to be examined and given proper medical care including post exposure prophylaxis (PEP) and medication to prevent her from getting pregnant. The hospital had also denied her the PEP saying she should go buy it herself. Upon the organizations demanding for the same to be provided, they were able to give her the medication which is to be given free of charge. This means that they had the drugs but did not want to give her. This is the story of many sexual violence survivors with disabilities and many do not have KAIH intervening for them and demanding action. If she was to come back on Monday, evidence would have been destroyed as she would have showered therefore interfering with evidence crucial in the case, she may have gotten pregnant or contracted a sexual transmitted infection including HIV. 

1.2 Right to Decision Making on Family Planning

Article 16 of CEDAW requires that all States Parties shall take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family relations and in particular shall ensure, on a basis of equality of men and women; and that, (e) the same rights to decide freely and responsibly on the number and spacing of their children and to have access to the information, education and means to enable them to exercise these rights. 
The CRPD Committee under Article 17 recommended that the State establish mechanisms to monitor healthcare facilities and adopt measures to prohibit forced sterilization and ensure that adequate information is provided in accessible formats for all women and girls with disabilities concerning their sexual and reproductive rights.
There are a number of reported cases in Kenya of forced sterilization, 
 and with regards to women and girls with disabilities, it is the guardians who are consenting to sterilization on their behalf.
 Forced sterilization is a violation of women’s right to bodily autonomy. Women with disabilities have a right to make an informed decision on sexual and reproductive health which includes but is not limited to family planning, safe and enjoyable sex, marriage and having a family. 
Several research reports suggest that forced sterilization is a common occurrence in Kenya;
 unfortunately, findings are that the State has not taken concrete action to prohibit such practices.
 In a study conducted by the Mental Disability Advocacy Centre, one of the female interviewees stated:

“I don’t think I would get children. I will tell you something; you see here [lifts up the blouse and reveals a scar on her stomach] here I was made an operation. This is contraceptive, all of us had been done like this, we cannot get children. Nobody asked me. They should have asked me, because I love children […]. I feel bad, but what can I do now.
 
A case of forced sterilization has been reported and is currently being challenged in the Kenyan courts;
 this proves that indeed women in Kenya are being sterilized against their will yet nothing is being done to address this violation. Evidence received by organizations of persons with disabilities
 points to women with intellectual disabilities and psychosocial disabilities having contraception administered to them against their will within the community.

A study conducted by the Kenya National Commission on Human Rights on the rights of persons with disabilities found that:

Others [nurses] doubted their [women with disabilities] capability to deliver through the normal procedures and instead suggested they undergo caesarean process without their consent. Further, persons with disabilities were not being allowed to make choices on the mode of family planning with nurses dictating which methods to use 

Inquiry by KNCHR shows lack of funding contributing to not realizing reproductive health and services. The State is yet to meet its obligations of dedicating 15% of budget to health as per the Abuja Declaration. 
   
Suggested Questions
1. What steps has the government taken to gather data on the prevalence of forced sterilization and other practices that affect the sexual and reproductive rights of women and girls with disabilities?
2. What measures is the State taking to prohibit the sterilization of women and girls with disabilities without their free and informed consent?
Suggested Recommendations
1. The State should make budgetary allocation for providing information on reproductive health care and services including family planning in a language that is accessible to women with disabilities. 

2. The State should immediately enact a policy declaring forced sterilization as a rights violation and provide reparation to women and girls with disabilities who are victims of forced sterilization. 

3. The State should provide effective mechanism to train doctors and medical practitioners (midwives/nurses)/ health service providers on family planning needs of women and girls with disabilities. 

2.0 Legal Capacity of Women and Girls with Disabilities
Article 3 of CEDAW requires that States Parties shall take in all fields, in particular in the political, social, economic and cultural fields, all appropriate measures, including legislation, to ensure the full development and advancement of women, for the purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality with men. 
The 2011 Concluding Observation by CEDAW Committee to Kenya on legislative reforms and discriminatory laws provided for review and repeal of discriminatory provisions in order to achieve de jure equality for women. The reality is that the legislative and policy framework on legal capacity in Kenya is not in accordance with human rights standards. Kenya’s legislative and policy framework allows for substituted decision-making on a broad range of issues including property ownership
 and control of financial affairs, 
 voting
 and marriage
 and makes no provision for supported decision-making
. In practice, women and girls with disabilities in Kenya experience informal substitute decision-making
 where their families make decisions for them in many spheres of life, even in cases where they are not under formal guardianship. Such decisions include reproductive health decision-making of the women with disabilities 
 including forced sterilization, forced abortion and caesarian section instead of normal delivery.

 Legal and cultural barriers exist for women with disabilities in making decisions to engage in intimate sexual relationships in Kenya. Section 43(4)(e) of the Sexual Offences Act presumes people with ‘mental impairment’ cannot give consent for intimate sexual relationships. This section denies the right of women with disabilities to exercise legal capacity with regard to making decisions on intimate sexual relationships. While the section applies to both men and women, women are disproportionately affected because culturally, all women with disabilities are seen as asexual. There are cases (for example Republic v Joseph Ngunjiri Nderitu
) where families of women with intellectual disabilities have attempted to prosecute the woman’s partner under this provision (under the guise that a woman with an intellectual disability cannot give consent for a sexual relationship).
Case Study on Consent and Legal Capacity
In Kuria, Migori County there is a practice called “Nyumba Mboke” that has been normalized where married women acquire women including women and girls with disabilities for child bearing purposes with multiple partners. This situation is more prevalent for women and girls with disabilities due to their vulnerability in society where they are seen as less valuable and hold a lesser status in society. The children born out of this practice are taken away from the women with disabilities and they have no right to decide on number and spacing of children.
 
2.1 Right to Marriage and Family 

Article 16 of CEDAW provides for States to take all measures to eliminate any form of discrimination against women in all matter relating to marriage and family relations and ensure equality between men and women with regards to entering in marriage, choosing a spouse, same rights and responsibility as parents irrespective of marital status (best interest of the child), number and spacing of children, same rights with regards to ownership, acquisition, management, enjoyment and disposition of property. 

In Kenya Legal and cultural barriers prohibits marriage on basis of disability. Section 11(2) (c) of the Marriage Act, 2014 presumes that persons with any ‘mental disorder or mental disability whether temporary or permanent’ cannot give consent to marriage; this section denies the right of persons with psychosocial disabilities and persons with intellectual disabilities to marry and found a family.  Section 12 of the Marriage Act, 2014 states that a marriage is voidable if at the date of the marriage either party was and has ever since remained subject to recurrent attacks of insanity. Section 73(1)(g), allows annulment of marriage on grounds that a person ‘suffers recurrent bouts of insanity’, while section 66(6)(g) makes ‘insanity’ a ground of divorce. Therefore, a woman with ‘mental disability’ is more vulnerable because the husband can divorce her on the ground of ‘insanity’ with catastrophic consequences to her with regard to property and custody of children. All these sections deny the right to exercise legal capacity in making the decision to marry and found a family in a manner that is discriminatory on grounds of disability.

Considering the patriarchal society in Kenya, women have less power within marriage; this is magnified for women with disabilities. 
Case Study on Right to Marriage and Family
“I was married and had two daughters; my mother-in-law did not accept me because I am deaf while my ex-husband is hearing. His mother accused me of bewitching him and told me that I will give birth to deaf children like me. But I gave birth to hearing children, and then her story changed to accusing me of not bearing a son. Finally, she chased me away from the home with my children. I have single-handedly raised my children”.

2.2 Right to Own Property
Article 15 of CEDAW ensures that States Parties shall accord to women, in civil matters, a legal capacity identical to that of men and the same opportunities to exercise that capacity. In particular, they shall give women equal rights to conclude contracts and to administer property and shall treat them equally in all stages of procedure in courts and tribunals.  In 2010, Kenya passed a Constitution that gives equal right to own and inherit land to both men and women, however, women with disabilities are already in a position of less power in marriage financially and culturally, even with laws in place the practice is that women with disabilities continue to experience violation of their right to own and inherit land. 
Case Study on Land Rights
Muthoni (not her real name) a woman with albinism from Nyeri County was granted land by her grandmother and there was even a court ruling to that effect in 2012.
 To date the land administrator has not consented to subdivision of the land. This puts Muthoni at the mercy of family members who have ensured that she cannot access her property. 
Suggested Questions
1. What measures is the State taking to amend the provisions within the Marriage Act Sections 11(2)(c), 12, 66(6)(g), 73(1)(g), which are contrary to human rights standards?
2. What measures is the State taking to repeal section 43(4)(e) which denies women with intellectual disabilities and with psychosocial disabilities the right to give consent for intimate sexual relationships?
3. What measures is the State taking to ensure women with disabilities right to own property is upheld and respected?
Suggested Recommendations

1. The State should immediately repeal Section 43(4)(e) of the Sexual Offences Act and Section 11(2)(c), 73(1)(g), 66(6)(g) of the Marriage Act.
2. The State should create awareness to communities and families of women and girls with disabilities on their right to make their own decisions including supported decision making on consent for intimate sexual relationships.
3. The State should adopt measures that ensure transparent and accountable systems for the protection of women with disabilities in regard to their right to own property.
3.0 Violence against Women and Girls with Disabilities and Institutionalization 
According to the former UN Special Rapporteur on Violence against Women, Rashida Manjoo, violence against women with disabilities can be of a “physical, psychological, sexual or financial nature including neglect, social isolation, entrapment, degradation, detention, denial of health care, forced sterilization and psychiatric treatment.”  Violence against women with disabilities also has unique causes, including violence that is perpetuated by stereotypes “that attempt to dehumanize or infantilize, exclude or isolate them, and target them for sexual and other forms of violence.”

The CEDAW Committee in its Concluding Observations to Kenya in 2011 stated that it is concerned that cases of sexual violence appear to be socially legitimized and accompanied by a culture of silence and impunity and that cases of violence are thus underreported.  
Women and girls with albinism are often targets of sexual violence. This is owing to the prevalent myth that sexual intercourse with them can bring a cure to HIV/AIDs and confer good luck. This myth not only exposes them to violence but also to contracting various sexually transmitted infections and unwanted pregnancies. The pervasive myth that having sex with a person with albinism (a condition in which the body does not produce any melanin) can cures AIDS has made rape and sexual assault of women and girls with albinism a commonplace threat in Kenya, where there have been several attacks recorded, 75% of which, were murders for the goal of harvesting body parts. Women and girls with albinism have been recognized by both the CEDAW Committee and the ACERWC as being particularly vulnerable in conflict and disasters, and they are affected by violence more frequently and severely than others and often-falling victims of violent acts committed beyond public purview and with impunity.   

The Mental Health Act permits forced treatment of persons with psychosocial disabilities.
 The Act also mandates loss of liberty on account of disability where women with psychosocial disabilities are placed in institutional settings without their consent. Also women with psychosocial disabilities in conflict with the law are institutionalized in Kenya’s Mathare Mental Hospital in maximum security where cases in court take so long awaiting mental assessment to be done and taken back to court which sometimes takes years, yet the Kenyan Constitution Article 48 provides for the right to access to justice for all persons. 
Girls with disabilities in need of care and protection are placed in orphanages/institutions by the State with weak monitoring and inspection. Families also place them in institutions because parents feel it is a burden to take care of their children; this is exacerbated by poverty resulting in many girls with disabilities being institutionalized all their life denying them the right to parental care, family, education and the right to live in society. In these institutions there are cases of sexual and physical violence. A large number of children remain in orphanages that are unregistered as noted by the Committee on the Rights of the Child in its last evaluation of Kenya. 

On violence against women, the CEDAW Committee in its Concluding Observation to Kenya in 2011 recommended “training for the judiciary and public officials, in particular law enforcement personnel and health-service providers in order to ensure that they are aware of all forms of violence against women and can provide adequate gender-sensitive support to victims. It also recommends the establishment of counseling services and shelters for victims of violence. The Committee requested the State party to provide in its next periodic report detailed information, disaggregated by age and urban and rural areas, on the causes, scope and extent of all forms of violence against women and the impact of measures taken to prevent such violence, investigate and prosecute reported cases and punish perpetrators and provide protection, relief and remedies, including appropriate compensation, to victims and their families.” Kenya’s 8th periodic report to CEDAW Committee does not contain any of the above information.
Suggested Questions

1. What action has the State taken to develop a coherent and multi-sectorial plan to combat all forms of violence as recommended by the CEDAW Committee in its 2011 Concluding observations to Kenya?

2. Could the State provide data by age, rural and urban on cause, scope and extent of violence as affects women and girls with disabilities. 

3. What measures is the State taking to ensure that women and girls with disabilities are not placed in an institutional setting on the consent of substitute decision-makers?

Suggested Recommendations

1. The State should increase psychosocial support, Victims Protection Fund and shelters within the existing Victim Protection Act, including establishing, equipping and staffing GBV centers.
2. The State should provide accurate information on all public and privately operated orphanages and mental health institutions including number of girls with disabilities who are detained, create a deinstitutionalization plan and timeline to integrate all women and girls with disabilities detained in institutions/orphanages and create community based alternatives, services and supports.  
3. The State should urgently review the detention of women and girls with psychosocial and intellectual disabilities in conflict with the law at the Mathare Mental hospital.  
4.0 Right to Access to Justice 
The CEDAW Committee in its General Recommendation No. 33 found that women with disabilities may face particular barriers when accessing the justice system, including physical barriers, and recommended that states “pay special attention to access to justice systems for women with disabilities.”
 
The 2011 Concluding Observations from the CEDAW Committee to Kenya on Access to Justice recommended that “the convention and relevant domestic legislation be made an integral part of the legal education and training of judges and magistrates, lawyers and prosecutors so that a legal culture supportive of women’s equality with men and non-discrimination on the basis of sex is firmly established in the country”  and also “requested the State Party to take all appropriate measures to remove the impediments women may face in gaining access to justice and to this end: speedily adopt the national legal aid and awareness policy with a view to institutionalize legal aid throughout the country; implement legal literacy programmes and disseminate knowledge of ways to utilize available legal remedies against discrimination and monitor results of such efforts.”  

The State has made reforms in the judiciary like having Court User Committees, mobile courts, but there is need for commitment with regards to women and girls with disabilities. Article 7(3)(b) provides that the State shall promote the use of indigenous languages, Kenyan sign language, braille and other communication formats and technologies accessible to persons with disabilities.  Kenya is also a signatory to the Marrakesh Treaty that provides for persons who are visually impaired to access publications without any copyright infringements.  However, there are communication barriers in accessing justice for women and girls with disabilities who want to report a case and even record a statement and testify in court because they are not provided with the required accommodations like braille, sign language interpreters or any other communication format to ensure they communicate effectively.  

According to a study conducted by Kenya Association for the Intellectually Handicap (KAIH), women and girls with intellectual disabilities face numerous challenges in accessing justice
 where police and health service providers do not take such cases seriously and do know how to handle them to ensure they communicate effectively and offer the required services and support. They also do not see them as competent witnesses. The recent CEDAW General Recommendations on gender-based violence requires state to get rid of any legal capacity related obstacles to women with disabilities testifying in court.

The reality in Kenya is that women and girls with disabilities experience sexual violence with some being violated more than once. 
 This happens in both rural and urban settings with a culture of silence and most of the victims not accessing justice because majority of the perpetrators are well known to the victim including family members,
 fear and lack of faith in police officers,
 lack of training on disability to police and justice system, lack of reasonable accommodation for the victims, lack of safe shelters, the long duration of court cases, and lenient sentences. 

Case Study on Shoddy Prosecution and Lenient Sentencing
Daniel Latim v Republic

This was an appeal from the Magistrates Court for the offence of defilement of a 14-year old girl who had a mental disability. After the evidence of two witnesses, the magistrate allowed the prosecution’s application to substitute the charge from the offence of defilement to the offence of defilement of a child with mental disability contrary to Section 7 of the Sexual Offences Act (Section 7: Acts which cause penetration or indecent acts committed within the view of a family member, a child or a person with mental disabilities) and the appellant was charged with the substituted charge. The lower court found him guilty and sentenced him to 20 years’ imprisonment.

The High Court judge held that it was necessary to allow the appellant to cross-examine the witnesses who had testified and failure to do so amount to fundamental flaws in the trial of the appellant. The judge said that despite of the overwhelming evidence against the appellant who was found in the act of defilement of a child who is mentally challenged by Prosecution Witness 2; this was not a suitable case for retrial. The conviction was quashed and the sentence of 20 years was set aside. The appellant was set free with the judge saying that the 3 years in custody and 2 years of sentence was sufficient punishment and that he had learnt his lesson.

This is one among many cases of sexual violence that the accused has been set free despite overwhelming evidence. Many are ordered for retrial due to shoddy prosecutions resulting in extremely lengthy and tiring trial.
 Long delays in prosecuting cases has an especially negative impact on witnesses with intellectual disabilities who may have difficulties recalling details over a long period of time/difficulties with long term memory and sequencing events. 
Suggested questions

1. What steps have been taken to actualize Article 48 of the Constitution of Kenya on access to justice and Article 50 (7) on intermediaries?
2. What measures is the government taking to investigate allegations of violence against women and girls with disabilities and to punish offenders?
Suggested Recommendations 
1. Immediately repeal section 146 of the Penal Code and Section 43(4)(e) of the Sexual Offences Act.

2. Ensure proper training to actors in the justice system including magistrates, prosecutors, police and health service providers on understanding the rights and laws that protect women and girls with disabilities. 
3. All Government institutions and offices including police stations and Courtrooms should include as a value for service provision that information and services are accessible including provisions in Sign Language and Braille formats.
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