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BRIEFING ON SOUTH AFRICA FOR THE COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, PRE-SESSIONAL WORKING GROUP 61st SESSION, 9 October – 13 October 2017
[bookmark: _GoBack]From the Global Initiative to End All Corporal Punishment of Children, August 2017 
This briefing describes the legality of corporal punishment of children in South Africa. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children, the recommendations made to South Africa by the Committee on the Rights of the Child, the Human Rights Committee, the Committee Against Torture, the African Committee of Experts on the Rights and the Welfare of the Child, and during the Universal Periodic Review, the new global commitment to ending all violence against children in the context of the 2030 Agenda for Sustainable Development and South Africa’s stated commitment to prohibiting all corporal punishment, we hope the Committee on Economic, Social and Cultural Rights will:
· raise the issue of corporal punishment of children in its List of Issues for South Africa, in particular asking what progress is being made on amending the Children’s Act to explicitly prohibit corporal punishment in the home, and
· recommend to South Africa, following examination of the state party’s report, that amendments to the Children’s Act are enacted and enforced which explicitly prohibit corporal punishment in the home and repeal the defence of “reasonable chastisement”, together with appropriate public education and professional training on positive, participatory and non-violent forms of education and childrearing.


1 South Africa’s report to the Committee on Economic, Social and Cultural Rights
1.1 South Africa’s initial report to the Committee on Economic, Social and Cultural Rights does not directly address corporal punishment of children but mentions the laws condemning violence against women and children. However, the near universal acceptance of violence in childrearing means that prohibition of corporal punishment must be explicit in legislation.
1.2 We hope the Committee will raise this issue in its examination of South Africa and recommend that the law is reformed as a matter of priority to explicitly prohibit corporal punishment in the home and to repeal the legal defence of “reasonable chastisement” of children. 

2 The legality of corporal punishment of children in South Africa
2.1 Summary: In South Africa, corporal punishment of children is unlawful in the penal system, in schools, and in alternative care and day care settings. It is still lawful in the home.
2.2 Home (lawful): Under common law, parents have the power “to inflict moderate and reasonable chastisement on a child for misconduct provided that this was not done in a manner offensive to good morals or for objects other than correction and admonition”.[footnoteRef:1] This power may be delegated to a person acting in the parent’s place, though not in the case of teachers.  [1:  R v Janke and Janke 1913 TPD 382] 

2.3 The Children’s Act 2005 defines abuse in relation to a child as “any form of harm or ill-treatment deliberately inflicted on a child” including “assaulting a child or inflicting any other form of deliberate injury to a child” and “exposing or subjecting a child to behaviour that may harm the child psychologically or emotionally” (art. 1), but the Act does not explicitly prohibit all corporal punishment. Similarly, provisions against violence and abuse in the Constitution 1996 and the Domestic Violence Act 1998 are not interpreted as prohibiting all corporal punishment in childrearing.
2.4 The Children’s Act was amended in 2007 to provide for prevention and early intervention programmes which must focus on, among other things, “developing appropriate parenting skills and the capacity of parents and care-givers to safeguard the well-being and best interests of their children, including the promotion of positive, non-violent forms of discipline” (art. 144(1)(b)); a clause which would have prohibited corporal punishment in the home was removed from the Amendment Bill before it was passed by Parliament, pending further investigation. 
2.5 Alternative care settings (unlawful): Regulations under the Children’s Act 2005 explicitly prohibit corporal punishment and other forms of humiliating and degrading punishment in foster care (art. 65), cluster foster care schemes (art. 69) and child and youth care centres (arts. 73 and 76). National Norms and Standards for Drop-In Centres states that corporal punishment should not be used (s1).
2.6 Day care settings (unlawful): National Norms and Standards for Early Childhood Development Programmes (s3) state that corporal punishment should not be used and it is prohibited in preschool and educational day care provision under education legislation (see below).
2.7 Schools (unlawful): Corporal punishment is prohibited in schools in the South African Schools Act 1996 (art. 10): “(1) No person may administer corporal punishment at a school to a learner. (2) Any person who contravenes subsection (1) is guilty of an offence and liable on conviction to a sentence which could be imposed for assault.” Prohibition is also included in the National Education Policy Act 1996 (art. 3) and the Further Education and Training Colleges Act 2006 (art. 16). In 2000, the Constitutional Court dismissed a bid by 196 Christian schools to make an exception to the prohibition on grounds of religious conviction.[footnoteRef:2]  [2:  Christian Education South Africa v Minister of Education, 2000 (4) SA 757 (CC)] 

2.8 Penal institutions (unlawful): The Correctional Services Second Amendment Act 1996 abolished disciplinary corporal punishment in prisons in respect of civil debtors, though there is no explicit prohibition of corporal punishment in the Correctional Services Act 1998. Regulations under the Children’s Act 2005 explicitly prohibit corporal punishment in child and youth care centres and put a duty on the manager and staff of such centres to promote positive discipline (arts. 73 and 76). The Child Justice Act 2008 states that in applying the Act “the rights and obligations of children contained in international and regional instruments, with particular reference to the United Nations Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the Child” must be taken into account (art. 3(i)).
2.9 Sentence for crime (unlawful): Corporal punishment is prohibited as a sentence for crime under the Abolition of Corporal Punishment Act 1997, enacted following a Constitutional Court judgment in 1995 that whipping is unconstitutional, stating that “at this time, so close to the dawn of the 21st century, juvenile whipping is cruel, it is inhuman and it is degrading” and “[a] culture of authority which legitimates the use of violence is inconsistent with the values for which the Constitution stands”.[footnoteRef:3] The judgment also states: “There is no dignity in the act [of corporal punishment] itself; the recipient might struggle against himself to maintain a semblance of dignified suffering or even unconcern; there is no dignity even in the person delivering the punishment. It is a practice which debases everyone involved in it.”[footnoteRef:4] There is no provision for corporal punishment in the Child Justice Act 2008. [3:  S v Williams et al, 1995 (3) SA 632 (CC), para. 52]  [4:  S v Williams et al, 1995 (3) SA 632 (CC), para. 89] 


3 South Africa’s commitment to prohibiting corporal punishment and progress to date
3.1 The Government signalled its commitment to law reform in accepting the recommendation to prohibit corporal punishment in the home and other settings made during the Universal Periodic Review (UPR) of South Africa in 2012[footnoteRef:5] and in the support of the Department of Social Development for proposals to include explicit prohibition made in the context of the review of the Children’s Act. The Government reiterated its intention to prohibit corporal punishment in 2014.[footnoteRef:6] Amendments to the Children’s Act were drafted which would explicitly prohibit all corporal punishment and repeal the common law defence of “reasonable chastisement”. But in May 2015, the Minister of Social Development tabled the Children’s Amendment Bill and the Children’s Second Amendment Bill in Parliament, neither of which includes prohibition of corporal punishment or repeal of the “reasonable chastisement” defence. According to the South African Human Rights Commission, the purpose of the Bills was primarily to align the Children’s Act with Constitutional Court judgments, and a Children’s Third Amendment Bill addresses corporal punishment in the home though there are no indications when this Bill will be published for public engagement.[footnoteRef:7] The prohibition clause proposed in this Third Amendment Bill states that “no child may be subjected to corporal punishment or be punished in a cruel, inhuman or degrading way” and “the common law defence of reasonable chastisement … is hereby abolished”: it was expected to be tabled in 2016[footnoteRef:8] but as at July 2017 no progress has been made. [5:  9 July 2012, A/HRC/21/16, Report of the working group, para. 124(88)]  [6:  National Department of Social Development, Media Statement, 3 June 2014]  [7:  South Africa Human Rights Commission, communication with the Global Initiative, October 2015]  [8:  Information provided to the Global Initiative, November 2015] 

3.2 On 21 January 2016, the South African Human Rights Commission published its decision on a complaint brought against the Joshua Generation Church concerning its promotion of corporal punishment by parents in “disciplining” children.[footnoteRef:9] The Commission ruled against the Church and, in doing so, called on the state to meet its human rights obligations by initiating law reform to prohibit corporal punishment in the home. [9:  South African Human Rights Commission in the matter between Adrian Mostert, Hannah Mostert, Sonke Gender Justice and Carol Bower (Complainants) and Joshua Generation Church (Respondent), File Ref. No.: WP/1213/0887, published 21 January 2016] 


4 Recommendations by human rights treaty bodies and during the UPR
4.1 CRC: In 2000, the Committee on the Rights of the Child recommended that corporal punishment be prohibited in the home and care institutions in South Africa.[footnoteRef:10] In the Committee’s Concluding Observations on South Africa’s second report in 2016, the Committee welcomed the prohibition in penal institutions and in care settings but again recommended the prohibition of all corporal punishment in the home, including “reasonable chastisement”.[footnoteRef:11] [10:  23 February 2000, CRC/C/15/Add.122, Concluding observations on initial report, paras. 3, 8 and 28]  [11:  27 October 2016, CRC/C/ZAF/CO/2, Concluding observations on second report, paras. 35 and 36] 

4.2 HRC: In 2016, the Human Rights Committee expressed concern at the legality and prevalence of corporal punishment and recommended that South Africa take legislative measures to end corporal punishment in all settings.[footnoteRef:12] [12:  [April 2016], CCPR/C/ZAF/CO/1 Advance Unedited Version, Concluding observations on initial report, paras. 24 and 25] 

4.3 CAT: In 2006, the Committee Against Torture recommended to South Africa that legislation prohibiting corporal punishment in schools be strictly implemented.[footnoteRef:13] [13:  7 December 2006, CAT/C/ZAF/CO/1, Concluding observations on initial report, para. 25] 

4.4 ACERWC: In 2014, the African Committee of Experts on the Rights and Welfare of the Child recommended that South Africa “expedite the process of amending the Children’s Act to explicitly ban corporal punishment in all settings including in the home”.[footnoteRef:14] [14:  [October 2014], Concluding observations on initial report, paras. 34 and 35] 

4.5 UPR: South Africa was reviewed in the Universal Periodic Review process in 2008 and 2012, and recommendations to prohibit all corporal punishment were made. On both occasions, the Government indicated that it considered existing law to be adequate, but in 2012 the Government accepted the recommendation.[footnoteRef:15] In 2017, two recommendations to explicitly prohibit corporal punishment and repeal the defence of “reasonable chastisement” were extended to South Africa[footnoteRef:16] – the Government has not yet responded. [15:  23 May 2008, A/HRC/8/32, Report of the working group, para. 67(1); 1 September 2008, A/HRC/8/52, Report of the Human Rights Council on its eighth session, para. 567 ; 9 July 2012, A/HRC/21/16, Report of the working group, para. 124(88) ; 18 September 2012, A/HRC/21/16/Add.1, Report of the working group: Addendum, annex]  [16:  18 May 2017, A/HRC/WG.6/27/L.14, Draft report of the Working Group, paras. 6(233) and 6(234)] 



Briefing prepared by the Global Initiative to End All Corporal Punishment of Children
www.endcorporalpunishment.org; info@endcorporalpunishment.org 


4

image1.emf
 

 


