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STATUS OF PERSONS WITH DISABILITIES IN SERBIA IN LIGHT OF THE CONVENTION
I. Summary Review of most critical issues
Article 12 (Legal capacity)

Restrictive concept of legal capacity 

A full fledged guardianship system is still implemented in the State party.
The State party is encouraged to harmonize its national legislation with the provisions of the Convention and fully replace the existing substitute-decision making system by a supported-decision making system.   

Article 14 (Deinstitutionalization)

Prevalence of the practice of institutionalization of persons with disabilities 

The practice of institutionalization of persons with disabilities because of their disability, in the State party, is widely expanded (para. 193). 
The State party is encouraged to adopt a concrete timeframe for the deinstitutionalization of persons with disabilities.

Article 15 – (Freedom from Torture or other Cruel and Inhuman or Degrading Treatment)

The report notes that protection from torture and cruel or degrading treatment remains a big chanllenge in institutions and all efforts to protect dignity of persons with disabilities in these institutions have failed (paras. 197). 
The State party is encouraged to ensure in practice the prohibition against torture, cruel and inhuman or degrading treatment of persons with disabilities and deinstitutionalize persons with disabilities in full compliance with articles 12, 14, 15 and 17 of the Convention.
Article 23 (home and family)
Persons with mental forms of disabilites are denied the right to marry

Persons with certain mental forms of disability are denied their right to marry and establish a family (para.251) 

The State party is encouraged to revise its national legislation to conform it to articles 12 and 23 of the Convention. 

Article 33 – National Implementation and Monitoring
The report is silent about the organs entrusted with the independent monitoring functions under the Convention. 

The State party is encouraged to to designate by Act of Parliament all the national disability CSOs as independent monitoring organs under the Convention. 
II. General issues to consider when preparing reports to the Committee

In its Reporting Guidelines, the CRPD Committee requests State parties preparing their reports to meet a number of objectives including:  

1. States parties  should use the opportunity of the report drafting process to conduct a comprehensive review of the measures undertaken to harmonize national law and policy with the Convention

The report enumerates a number of measures that the State party has undertaken before and after the entry into force of the Convention for the State party (for example the Strategy for Improving the Position of Persons with Disabilities adopted in 2005, or the Law on Prevension of Discrimination Against Persons with Disabilities 2006. But at times the report suggests that its legislation already fully incorporates all the Convention Rights (paras.71, 82).  Yet crucial provisions under article 12 (legal capacity), article 14 (deinstitutionalization of persons with disabilities) article 15 (prohibition of torture and other inhuman or degrading acts), article 23 (respect for home and family (limitation of marriage rights and parental rights of persons with certain forms of disabilitiesm and article 29 (participation in political and public life) among others remain to be harmonized in the national legislation. 
The State party is encouraged to:
(1) harmonize its national legislation with the Convention; 
(2) proceed with efforts to adopt specific plans of action for each Convention right by confronting existing legislation, policies and plans with the requirements of the Convention; and 
(3) develop a strategy for implementation with clear benchmarks, timelines and appropriate funding. 

The State is strongly encouraged to follow up on the recommendations of the Committee.
2. The report should indicate whether the State Party has adopted a comprehensive disability anti-discrimination legislation in accordance with the Convention  
The State party does not have yet in place a comprenhesinve anti-discrimination legislation in line with the Convention (para.82). 
The State party is encouraged to adopt a comprehensive anti-discrimination law framework and an action program and plan to implement each Convention right.
3. The report should indicate any mechanisms in place to monitor progress toward the full realization of the Convention rights, including recognition of indicators and related national benchmarks in relation to each of the Convention rights. 

The report contains little information about State’s mechanisms (such as indicators and national benchmarks) used to measure and monitor the progress in the realization of the Convention rights.  The report mentions that a National Stratefy for Improving the Position of Persons with Disabilities was adopted in 2005. However it offers no mechanisms of measuring progress in the implementation of that 2005 strategy, let alone comprenhesive statistics about the degree of implementation of that strategy in the State party (for example how many public buildings in the State party  (in percentage) have been rendered fully accessible by the time of preparing the report in 2012) .
The State party is encouraged to establish such mechanisms of measuring progress such as indicators and benchmarks. In addition to this the national Strategy should be transformed into a long term strategy for 10, 15 years and matched to the specifc rights contained in the Convention so that all rights in the Convention can be fully covered.  This enables the State party itself to have a better picture of its real achievements in implementing its own agenda for the promotion of the rights of persons with disabilities consistent with its obligations under the Convention.

The State party is encouraged to follow up on the recommendations of the Committee.  

4. In the report, any reservation to or declaration relating to any article of the Convention by the State party should be explained and its continued existence clarified

Serbia ratified the Convention and the Protocol on 31 July 2009.The Convention and the Protcol entered into force for the State party on 30 August 2009.  

The State party has made no reservations to the Convention. 
III. Analysis of the report (article by article)
Articles 1 to 4 of the Convention
Under these Articles, the Committee has recommended that the State party provide information clarifying, inter alia, the following issues:

The definition of “disability” and “reasonable accommodation”

The report provides a definition of disability which is in line with the definifion provided under the CRPD Convention with an emphasis on the various barriers that prevent persons with impairements from using their true potential (paras.2, 33, the 2006 Law on Prevention of Discrimination against Persons with Disabilities; para. 3, the 2009 Law on Professional Rehabilitation and Employment of Persons with Disabilities). However the practical implementation still remains behind the progressive definition provided in the existing legislation (in particular articles 12, 14, and 15 still remain to be implemented and the legislation and practice changed in this regard).
The report is silent about how the State party defines “reasonable accommondation” in its national legislation.
The State party is encouraged to incorporate in all segments of its national legislation the full definition of “person with disabilities” of “reasonable accommodation” in line with the Convention and implement in practice the overall definition provided under the 2009 Law on the Professional Rehabilitation and Employment of Persons with Disabilities. 
Article 5 Equality and non-discrimination

Under this article, the Committee encouraged the State party to provide information, inter alia, pertaining to:

a) The real possibility of using existing laws to protect rights; 

b) measures to guarantee equal and effective protection, including reasonable accommodation; and
c) policies, programs and affirmative action to ensure a de facto equality of persons with disabilities with other members of society
The report states that the existing legislation of the State party effectively protects persons with disabilities from discrimination and that this legislation “provides the same level of rights as that contained in the Convention” (para. 71). The report lists a number of acts and actions takein in the State party to support this assertion (paras. 54-68; paras 82-92). This legislation includes the 2009 Law on prohibition of discrimination (para. 10), the 2006 Law on the Prevention of Discrimination against Persons with Disabilities, the 2009 Law on the Professional Rehabilitation of Persons with Disabilities, the 2009 Law on Employment and Unimployment Insurance (para. 84). 
In terms of real possibility of using existing laws to protect rights, the report notes that the Law on Prevention of Discrimination “envisages a possibility to file a claim to the Commissioner for the Protection of Equality and  the Law on the Ombudsman provides for a possibility to file a complaint to the Ombudsman” (paras. 86, 188). 
The report does not provide information about new legislation in force to enforce the specific rights provides under the Convention, adopted after the entry into force of the Convention for the State party, in particular if the right to full liegal capacity (article 12) or the right to liberty and security of the person  (under article 14) are violated.
The report also provides little information on the system of sanctions in place in case of violations of the rights enshrined in the legislation of state party when someone engages in discriminatory acts against persons with disabilities (para. 21). 

In terms of specific policies, programs and affirmative action in place in the State party to enhance the status of persons with disabilities in Serbia, the report notes the Strategy for Improving the Position of Persons with Disabilities and the Social Welfare Strategy adopted in 2005 which were supposed to provide some visble results by 2015 (paras. 3, 34, 58, 88, 89, 107).  The report notes that other affirmative actions were taken in the educational system especially from 2009 with the adoption of the Law on Fundamentals of the Education System (para. 92).
The State party is encouraged to provide updated details to the Committee about the degree of implementation of this Strategy  in all areas of societal life and in particular in the employment field in which according to available statistical data by 2012 only 13% of all persons with disabilities in the State party were employed and of which only 1% was employed in the productive economic public and private sector, while 10% were employed with cvil society organizations (para.24). 

The State Party is also encouraged to develop new strategies for implementation in the next 10, 15 years with specific indicators and benchmarks for measuring progress in the implementation of each Convention right.
The existing disability anti-discrimination legislative framework remains insufficient to meet the requirements of the Convention (in particular crucial rights such as full legal capacity of persons with disabilities and the right to liberty and security of the person are not yet fully covered by the existing legislative framework).
The State party is encouraged to adopt a comprehensive anti-discrimination law framework, an action program and plan to implement each Convention right. The State party is encouraged to adopt legislation giving wider direct access to Courts for persons with disabilities who claim the violation of ther fundamental rights enshrined in the Convention without the need of going through intermediary institutions such as the Commissioner for the Protection of Equality (paras. 86, 164,165, 188). 
 The State party is encouraged to adopt other practical affirmative measures to combat discrimination against persons with disabilities (such as an effective system of sanctions for violations of existing rules, incentives and affirmative programs).  
The State party is encouraged to put in place a dedicated mechanism to deal with specific complaints regarding discrimination on the basis of disability in all areas of societal life such as a specific Disability rights Ombudsman. 
Article 10 – Right to Life 

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Right to life of persons with disabilities; Prohibition of arbitrary deprivation of life

The report notes that the Constitution of Serbia protects the right to life of everyone (paras. 140, 141).

Yet it also recognises that in a number of cases deaths happen in institutions including for improper use of medication or lack of adequate medical treatment, which are not investigated or whose statistics are not properly kept (paras. 142-144).

The report further says nothing about the right of guardians to decide about termination of medical treatment for persons with disabilities.

The State party is encouraged to update the Committee on statistics about unexpected death in institutions and the results of exiting investigations into such deaths. The State party is also encouraged to adopt clear legislation preventing and punishing unexpected death in institutions, cases of withholding deaths in institutions, including through mechanisms of regular monitoring of institutions and effective policies of deinstitutionalization of persons with disabilities in line with articles 12 and 14 of the Convention.  
Article 12 - Equal recognition before the law
Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Legislation does or does not exist which restricts the full legal capacity on the basis of disability and measures being taken towards conformity with article 12; support for persons with disabilities to exercise their legal capacity and manage their financial affairs; existence of safeguards against abuse of supported decision-making models
The report recognizes that the legislation of the State party still contains ”provisions and decisions concerning work capacity and taking guardianship measures which need to be reformed and adjusted to provisions and obligations under the Convention” (paras. 154; 155-159).  

While there is no more specific information in the report about any concrete measures envisaged in the State party to review the legislation and practice in order to replace the substitute decision-making system prevalent in the State party by a supported decision-making system, the report notes that “A major reform of the legal system in the Republic of Serbia is under way currently, and one of priorities is persons with disabilities. However, legal norms governing guardianship and work capacity deprivation have not been modified and represent a certain barrier in respecting PWD rights. The Republic of Serbia has clearly committed to improve the regime of work capacity deprivation and, consequently, strongly supports any initiative and activities of associations in this field” (para.157).
Indeed it should be noted that the Convention in article 12(2) requests States to recognise that persons with disabilities “enjoy legal capacity on equal basis with other in all aspects of life”, and to take appropriate measures to provide access to persons with disabilities to “the support they may require in exercising their legal capacity”. In article 12 (4) States parties are urged to ensure that measures to support persons with disabilities  in the exercise of their legal capacity are protected with safeguards that “respect the rights, will and preferences” of the person requiring support and are subject to regular review by independent and impartial authority or judicial body. 

The Convention, therefore, requires granting to all persons with disabilities the enjoyment of their full right to legal capacity, and thus to abolish the guardianship system. In exceptional circumstances and as a measure of last resort, a State party should provide access to persons with disabilities to the support they require to exercise their legal capacity. 

There is no question of completely substituting the legal capacity of persons with disabilities with that of a guardian, as any such arrangements should “respect the rights, will and preferences” of the persons with disabilities.  However, under the existing guardianship schemes of the State party, the will and preferences of the persons with disabilities are neither asked nor ensured. Accordingly the guardianship system should be gradually abolished and replaced by supported decision- making schemes in line with the Convention.

The State party is therefore encouraged to gradually replace in law and in practice its substitute decision- making mechanisms with  supported decision- making schemes that “respect the rights, will and preferences” of persons with disabilities. Any such measures of supported decision-making should be subject to regular review. The lack of legal capacity to act has implications for the realization of practically all other rights of persons with disabilities under the Convention in particular to right to marry and establish a family, the right to vote, the right not to be arbitrarily deprived of life, the right to liberty and security of the person).
Article 14 - Liberty and Security of the Person

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that persons with disabilities are not deprived of liberty on the basis of disability; prohibition of institutionalization of persons with disabilities 
The report confirms that persons with disabilities (those persons with the so-called “mental illness”) in the State party may be deprived of liberty on account of their disability alone (para. 193-195). 

The State party justifies its incarceration measures for persons with disabilities saying that such measures are applied when the “nature of a mental illness is such that it may jeopardise patient’s own life or lives of others as well as property” (para. 193).

There is therefore no prohibition in law or in practice against the institutionalization of persons with disabilities.

The State party is encouraged to take phased steps towards the gradual replacement of substitute decision-making models with models that support persons with disabilities in their decision-making. The State party should accordingly take steps for the prohibition in law and in practice of the institutionalization of persons with disabilities in full compliance with provisions of articles 12 and 14 of the Convention. 

Article 15 - Freedom from torture or cruel, inhuman or degrading treatment or punishment

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Prevention from medical or scientific experimentation without their free and informed consent; persons with disabilities should be made part of national strategies and mechanisms to prevent torture

The report notes that “legal protection of persons with disabilities from abuse is guaranteed in the Criminal Code” (para. 197).  

However the report readily recognizes that “In practice, protection of persons with disabilities from torture, cruel, inhuman or degrading treatment or punishment, is a big challenge in institutionalized care facilities. Attempts were made to provide protection to adults and children with disabilities under institutional care, however, these attempts failed to actually protect dignity of these persons” (para.197, 200=202).
Elsewhere the report also notes the various cases of non-investigated unexpected deaths in institutions, withholding of such death, lack of statiscts about these deaths that happen as a result of improper medication, use of violence, or lact of medical treatment (paras. 142-144).
The State party is encouraged to provide statistical data regarding practices of compulsory medical treatment and experimentation in institutions, and the strategy and policies adopted to prevent such practise which contrary to articles 15, 16 and 17 of the Convention. 

The State party is further encouraged to adopt specific legislation, which takes into consideration these more subtle forms of torture and ill treatment justified by the supposed need to cure a form of disability against the will of persons with disabilities. 

Article 18 - Liberty of movement and nationality

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure the right of persons with disabilities to acquire a nationality and not to be deprived of it; to ensure the right of a person with disabilities to enter or leave his/her country freely; measures to ensure that every new-born child with a disability be registered upon birth and given a name and a nationality

The report states that the Constitution of the State party guarantees to everyone the right to move freely except cases of criminal proceedings (para.221). 
However, it is not clear whether persons placed under guardianship can also freely move and freely choose their place of residence in the State party.
The State party is encouraged to update its legislation and implement in practice the human rights and social model definition of persons with disabilities.

Article 23 - Respect for home and the family

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that persons with disabilities may exercise the right to marry and to found a family on the basis of full and free consent; that persons with disabilities have access to family planning, assistive reproduction and adoption or fostering programmes; that parents with disabilities, who so require, are provided with the adequate support in their child-rearing responsibilities, ensuring the parent-child relationship; that no child is separated from her/his parents because of the disability of either the child or one or both of the parents; to support fathers and mothers, in order to prevent concealment, abandonment of the boy or girl with a disability; to avoid institutionalization of boys and girls with disabilities whose parents are unable to care for them

The report states that the Family Code still prohibits or restricts the right to marry to persons with the so called “no capacity of reasoning” (para. 251).

The report notes the existence of programs to support parents with disabilities or parents with children with disablities in their child-rearing responsibilities, and a policy of deinstitutionalization of children has been in place since 2001 (paras. 255-265).
The report however does not provide statistics about the degree of implementation of these programs (para. 265).
The State party is encouraged to provide statistical data on the number of institutions and number of children with disabilities in institutions and the results of the measures being undertaken to prevent institutionalization of children with disabilities.  
The State party is encouraged to conform the provisions of its national legislation with the Convention under articles 12 and 23 and ensure that all persons in the State party without discrimination on the basis of a form of disability may marry and establish a family if they so wish including those under guardianship.  
Article 29 - Participation in political and public life

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Legislation and measures to guarantee to persons with disabilities, in particular, persons with mental or intellectual disability, political rights, including, if it is the case, existing limitations and actions taken to overcome them; support provided, if any, to persons with disabilities  for the establishment and maintenance of organizations to represent their rights and interests at local, regional and national level

The report notes that electoral rights are granted to everyone in the State party (paras. 330-334). 

However the report is silent about the right of persons with intellectual disabilities or those placed in institutions and under guardianship to vote. 
The report provides no statistics concerning the right to vote and be elected as exercised by persons with disabilitiesin the State party.

The State party is encouraged to revise its legislation to conform it to the requirements of the Convention under articles 29 and 12 and provide in law and practice the right to vote for all persons with disabilities without discrimination including for persons with intellectual forms of disability, and those placed in institutions or under gurdianship.
The State party is further encouraged to proceed in practice to ensure an effective representation of persons with disabilities at all levels of the decision-making (Government, Parliament, Judiciary) which affects their interests if possible through a quota system to ensure diversity in public elected institutions and services. 

Article 33 - National implementation and monitoring

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

The designation of one or more focal points within the Government for matters relating to the implementation of the Convention and facilitate related action in different sectors and at different levels; the establishment of a framework, including one or more independent mechanisms, as appropriate and measures taken to promote, protect and monitor implementation of the Convention taking into account the principles relating to the status and function of national institutions for the protection and promotion of human rights; budget allocations for the purpose of national implementation and monitoring

The report appears to suggest that the Ministry of Human and Minority Rights is entrusted with the controlling functions for the implementation of the Convention, but this is not clearly stated (para. 376).
The report is silent about the organ entrusted with the independent monitoring functions under the Convention.  

The State party is encouraged to update the Committee on the Organ designated to exercice the controlling functions under the Convention.

The State party is further encouraged to officially designate by Act of Parliament, all national NGOs working for persons with disabilities in the State party as monitoring institutions under the Convention.
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