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Suggestions for disability-relevant recommendations 
Human Rights Committee, 104th Session (12 – 30 March 2012)

The International Disability Alliance (IDA) has prepared the following suggestions for the Concluding Observations, based on references to persons with disabilities to be found in the State Report
GUATEMALA

Guatemala ratified the Convention on the Rights of Persons with Disabilities on 4 July 2009 and its Optional Protocol on 7 April 2009.
State report

References to persons with disabilities in the state report:

b. Sobre el delito de Discriminación 

58. A través del Decreto 57-2002 del Congreso de la República se reformó el texto del Código Penal guatemalteco, al incorporar el artículo 202 bis, que regula como figura típica la discriminación, estableciendo que se entenderá como discriminación “toda distinción, exclusión, restricción o preferencia basada en motivos de género, raza, etnia, idioma, edad, religión, situación económica, enfermedad, discapacidad, estado civil o en cualesquiera otro motivo, razón o circunstancia que impidiere o dificultare a una persona, grupo de personas o avocaciones, el ejercicio de un derecho legalmente establecido incluyendo el derecho consuetudinario o costumbre, de conformidad con la Constitución Política de la República y los tratados internacionales en materia de derechos humanos”. Si bien esta norma penal no se refiere únicamente a la discriminación por razón de género, constituye un importante avance para fortalecer el marco normativo relacionado con el derecho de igualdad en el goce de derechos para hombres y mujeres.

List of Issues
No references to persons with disabilities.

Reply to List of Issues
176. El Estado de Guatemala cuenta con el decreto legislativo 57-2002, Reforma al Código Penal, decreto número 17-73 del Congreso de la República, por medio del cual se adicionó el artículo 202 Bis, referente a la discriminación, que se entenderá como toda distinción, exclusión, restricción o preferencia basada en motivos de género, raza, etnia, idioma, edad, religión, situación económica, enfermedad, discapacidad, estado civil o en cualesquiera otro motivo, que impida el ejercicio de un derecho legalmente establecido.

IDA suggested Recommendations :

Articles 2 and 26

· Adopt legal measures which explicitly prohibit disability-based discrimination, including the denial of reasonable accommodation (see Article 5 on non-discrimination, CRPD)
· Take urgent measures to ensure the collection of disaggregated data on persons with disabilities in order to develop targeted policies and programmes to promote their equal opportunities of participation in society.
Articles 3 and 7

· Address the heightened risk for women and children with disabilities of becoming victims of domestic violence and abuse, and adopt urgent measures to ensure that both services and information for victims are made accessible to women and children with disabilities.

Articles 7 and 9

· Take steps to remove children with disabilities from institutions and to develop community based services and support to ensure that families can care for their children at home.  

Articles 2, 7, 10 and 26

· Adopt measures to ensure that all health care and services provided to persons with disabilities, including all mental health care and services, are based on the free and informed consent of the individual concerned, and that involuntary treatment and confinement are not permitted by law. Ensure that reproductive health services are respectful of the dignity and integrity of persons with disabilities based on the free and informed consent of the individual concerned, and that all non-consensual treatment, including that for which consent is given by a third party, is not permitted by law.
Article 14

· Ensure the effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations and support, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, in accordance with Article 13 of the CRPD.

Article 16

· Reform the law in accordance with Article 16, ICCPR and Article 12 of the Convention on the Rights of Persons with Disabilities (CRPD) to guarantee the equal recognition before the law of persons with disabilities, including the adoption of measures to ensure that having a disability does not directly or indirectly disqualify any person from exercising his or her legal capacity autonomously, and to ensure that persons with disabilities have access to support that they may need to exercise legal capacity on an equal basis with others, respecting the will and preferences of the person concerned. (See also report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44)
ANNEX- Disability references in Concluding Observations with respect to Guatemala
CRC Committee Concluding Observations, October 2010, CRC/C/GTM/CO/3-4
28.
The Committee recommends that the State party develop a system of data collection and indicators consistent with the Convention and disaggregated by sex, age, rural and urban areas, ethnicity, disabilities, victims of violence, cycle of life (particularly early childhood and adolescents).  This system should cover all children up to the age of 18 years, with specific emphasis on those who are particularly vulnerable.  It further encourages the State party to use these indicators and data in the formulation of policies and programmes for the effective implementation of the Convention.  The Committee further recommends that the data collection be regularly updated, easily available to the general public.

40.
The Committee reiterates its concern, shared by other treaty bodies, at the alarming level of discrimination suffered by Maya, Garifuna and Xinca children in the State party. The Committee notes that the measures taken by the State party so far are not sufficient to eliminate structural obstacles which prevent the full exercise of the rights of these children, which constitute over half of the total population of the State party. The poverty and extreme poverty rates among the indigenous population are extremely high, as well as the level of chronic malnutrition which affects more than 80% of the indigenous population. The Committee is further concerned that indigenous and Garifuna adolescents are more likely to be victims of sexual and economic exploitation due to the lack of relevant information about their rights as well as to the absence of mechanisms guaranteeing these rights.  The Committee is also concerned at discriminatory attitudes affecting some sections of the child population, in particular adolescents, children with disabilities, girls, children living in rural areas and children from marginalized families.
Children with disabilities 

68.
The Committee is concerned at the limited access to education, health, community and cultural life and services for children with disabilities, as well as at the lack of sufficient measures undertaken by the State party in this regard.

69.
The Committee recommends that the State party ensure the rights of all children with disabilities in order to prevent them from becoming victims of abuse, exclusion and discrimination and to give them the necessary support so that are able to exercise their rights as active members of their  communities. The State party should take into account the Committee’s General Comment No. 9 (2006) on the Rights of Children with Disabilities. 
CESCR Committee Concluding Observations, 2003, E/C.12/1/ADD.93
18.
The Committee takes note of the legislative measures undertaken by the State party to address the needs of persons with disabilities, but regrets the lack of implementation measures and adequate financial and human resources in this area.
36.
The Committee urges the State party to address the condition of persons with disabilities by formulating adequate implementation measures in this area.  It also recommends that the State party provide in its next periodic report detailed information on measures taken and the results obtained.

