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1. Justice in Motion and the Cornell Law School Farmworker Legal Assistance Clinic respectfully submit the following report for consideration by the U.N. Committee on Migrant Workers (“Committee”) in connection with Guatemala’s Second Periodic Review. This report is submitted pursuant to Article 74, paragraph 4 of the United Nations International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (“Convention”) and seeks to raise concerns regarding the implementation of the Convention in Guatemala.

2. Justice in Motion (formerly Global Workers Justice Alliance) is a non-profit organization created to address the lack of transnational justice for migrant workers who are legally wronged or otherwise face transnational barriers to information. Justice in Motion combats the exploitation of vulnerable migrant workers by using its international coalition of human rights organizations and individual advocates—the Justice in Motion Defender Network—to help migrant workers enforce their rights abroad. For example, advocates in migrant-sending countries and employing countries work in partnership to pursue legal remedies for wage theft and other unlawful employment practices on behalf of migrant workers, so that they may obtain redress even after they have returned home. In addition, advocates work to educate migrant workers, before they travel, about their workplace and legal rights in countries of employment. 

Justice in Motion currently provides services in Guatemala, El Salvador, Nicaragua, Honduras, Mexico, Canada, and the United States. For more information on the Justice in Motion Defender Network, please visit: http://justiceinmotion.org/the-work/. 

3. The Farmworker Legal Assistance Clinic (“Farmworker Clinic”) at Cornell Law School is among the first and only law school-based clinics in the United States to serve rural immigrant communities. The Farmworker Clinic collaborates with local partners to represent farmworkers in the Upstate New York region in both immigration and employment matters involving employment discrimination, wage and hour disputes, occupational health and safety, family medical leave, anti-trafficking, asylum and withholding of removal, cancellation of removal, special immigrant juvenile status, visas for victims of crime, and Deferred Action for Childhood Arrivals. The Farmworker Clinic also conducts outreach to farmworkers and collaborates with local, national, and international organizations on research, writing, and advocacy projects.

EXECUTIVE SUMMARY
4. This submission raises concerns primarily under Articles 22, 23, 25, 33, 37, 54, 55, 61, and 65 of the Convention and offers recommendations to the Committee to address these concerns. We respectfully request that the Committee evaluate Guatemala’s compliance with the Convention vis-à-vis portable justice and protecting the rights of Guatemalan laborers who participate in migrant worker programs, such as the H-2 visa programs in the United States and the Temporary Foreign Worker Program (“TFWP”) in Canada, and migrant workers who have returned to Guatemala. 

5. Justice in Motion coined the term portable justice to describe the ability of migrant workers to access justice in their countries of employment, despite no longer being present in those countries, and to obtain access to information about their rights as migrant workers before, during, and after their employment. Providing portable justice includes educating Guatemalan migrant workers about their rights before they travel to their country of employment and facilitating migrant workers’ access to legal redress for violations of their labor or employment rights in the country of employment, even after they have returned to Guatemala. Portable justice is an essential component of protecting Guatemalan migrant workers’ rights because Guatemalan migrant workers are often uneducated about their rights in countries of employment and consequently are often taken advantage of by recruiters and employers.

6. There are specific concerns regarding the H-2 visa programs and TFWP. Guatemalan workers who participate in either program are often at risk of exploitation by powerful recruiters who facilitate the employment contracts between the laborers in Guatemala and employers in the U.S. and Canada. Weak oversight by the Guatemalan government allows these recruiters to charge unlawful and expensive recruitment fees, and, once in their countries of employment, laborers often work in jobs that do not match the promises made to them during the recruitment process. Moreover, laborers are often subjected to hazardous and unhealthy work and living conditions.

7. Compliance with the Convention could prevent such human rights violations, but Guatemala’s failure to pass and implement the necessary policies and regulations places Guatemalan migrant workers at undue risk of harm and abuse.

CONSIDERATIONS
8. Justice in Motion and the Farmworker Clinic wish to highlight three considerations for the Committee that have direct bearing on Guatemala’s compliance with the Convention, on the rights of Guatemalans participating in temporary migrant worker programs such as the United States’ H-2 Visa Programs and Canada’s Temporary Foreign Worker Program, and on the need to provide portable justice for migrant workers at home and abroad: 

	(1) Regulation of recruitment practices and pre-departure information and training to help migrant workers avoid becoming victims of labor rights violations or human trafficking while working abroad. Training should involve educating workers about labor laws in the countries of employment, their rights as migrant workers, and the consular services and other authorities that can provide help if they are abused abroad;
 	(2) Training of government officials on the rights of migrant workers in countries of employment and implementation of measures to screen workers returning to Guatemala for abuses suffered abroad, regardless of the reason for return; and
	(3) The need for the Guatemalan government to facilitate transnational legal processes and help workers who have returned to Guatemala pursue legal remedies for abuses suffered in the countries of employment.

Guatemala’s Compliance with the Convention
9. Guatemala is a part of what is known as the “Northern Triangle”—an area of Central America composed of Honduras, El Salvador, and Guatemala—which forms part of the greatest migration flow in the world, namely that from Central America and Mexico to the United States. UNICEF calculates that the United States is the destination country of over 90 percent of all Guatemalan emigrants. In 2017, The U.S. Department of State issued 3,451 H-2A visas to Guatemalan workers for agricultural labor and 3,808 H-2B visas for non-agricultural labor. The Pew Research Center reported in 2018, that approximately 1.3 million Guatemalans live in the United States, 525,000 of whom are estimated to be undocumented. Roughly 73 percent of all Central American immigrants, including Guatemalans, actively participate in the labor force, according to the Migration Policy Institute.  

10. Guatemalan labor migration is becoming more significant in Canada as well, where Guatemalan workers are beginning to replace workers from Mexico. Statistics from the Canadian government show that, through TFWP, Canada hosted 8,240 Guatemalan workers in 2017, making Guatemala the fourth highest sending country for this program. Some estimates suggest that there are anywhere from 20,000 to 200,000 additional Guatemalan migrants working in Canada. Overall, Guatemala’s place within this major migration current makes it particularly urgent that Guatemala comply with the Convention’s protective measures.

11. The National Council for Assistance to Guatemalan Migrants (“CONAMIGUA”) has been unable to respond to the growing demands and needs of migrants in Guatemala, in large part due to institutional corruption within relevant government entities. For example, the Office of Migration was audited in 2001 because of the existence of illegal processes and corruption in dealing with migration issues such as human trafficking, document fraud, illegal fees charged to migrants, and extortion. In 2014, after 13 years of review, then-President Otto Perez Molina decided to discontinue the periodic audits, but concerns about the government’s competency and commitment to the protection of migrant workers’ rights persists today. 

12. In preparation for its second review before the Committee, Guatemala has released its Second Periodic Report. While Guatemala and the Department of Workforce Mobility of the Directorate-General of Employment in the Guatemalan Ministry of Labor and Social Security (“MINTRAB”) have entered into agreements with neighboring countries and launched information campaigns to educate migrant workers about their rights, the country has failed to reform its migration laws and regulations as needed to comply with its commitments under the Convention. Moreover, current policy proposals fail to incorporate a key aspect of portable justice—that is, a mechanism for enforcing migrant workers’ rights once they have returned home. Until Guatemala develops a legislative framework or comprehensive public policy that addresses these concerns, it cannot fulfill its obligation to protect the rights of its migrant workers. 

Guatemala’s Responsibility to Provide Portable Justice for Its Migrant Workers

Protecting Migrant Workers’ Rights Through 
Regulation of Employment Conditions and Pre-Departure Education

13. As a State Party to the Convention, Guatemala has an obligation to protect the rights of its nationals who become migrant workers. This obligation extends to Guatemalan citizens who migrate through programs that allow U.S. and Canadian employers to hire foreign individuals for temporary work in their respective countries, such as the H-2 visa programs in the United States and TFWP in Canada. 

[bookmark: _Hlk531864501]14. H-2 visa and TFWP employers often use recruiters in Guatemala to find laborers. Article 34 of Guatemala’s Labor Code charges MINITRAB with regulating the recruitment and departure of these workers. Under Article 34, recruiters must provide workers with employment contracts that clearly state the work, housing, and transportation conditions of the agreed upon employment and submit these contracts to MINTRAB for approval. Since employment contracts for Guatemalan migrant worker programs are executed in Guatemala, it is the Guatemalan government’s responsibility to ensure that the contracts comply with Article 25 of the Convention regarding fair labor conditions, such as overtime, hours of work, safety, and principles of equal treatment.

15. In addition, the International Labor Organization’s Multilateral Framework on Migrant Labor establishes that migrant workers shall not bear the costs of recruitment or placement either directly or indirectly. This principle has been recognized by U.S. courts, and in Canada, the terms of the TFWP clearly lay out that for occupations requiring low levels of training, such as agricultural jobs, the employer must provide for the workers’ transportation costs to Canada and accommodations. Article 34 of Guatemala’s Labor Code likewise requires recruiters to cover migrant workers’ transportation costs. Therefore, Guatemala has an obligation to regulate recruitment practices to ensure that migrant workers do not end up bearing these costs, either before or after migration, through reductions in wages. Unfortunately, the Guatemalan government has not yet passed regulations to implement Article 34 of its Labor Code, and thus migrant workers are often forced to pay these costs themselves. 

16. The Guatemalan government’s lack of oversight of the recruitment and hiring of Guatemalan laborers places those who participate in the H-2 visa programs and TFWP at the mercy of powerful recruiters. This situation enables recruiters to charge prospective migrants expensive fees—often hundreds or thousands of dollars—with impunity. In order to cover these expenses, many laborers are forced to obtain high-interest loans and then deduct significant amounts of money from their paychecks in order to make their repayments. This creates a situation in which laborers are constantly in debt and recruiters can easily undermine the protections of Article 15 of the Convention by withholding workers’ property to dissuade them from seeking legal remedies when their labor rights are violated. In fact, Justice in Motion has documented at least three cases where recruiters wrongfully confiscated workers’ property titles in exchange for a promise of employment in the United States. 

17. Guatemalan workers who are informed of their rights prior to departure will be better equipped to protect themselves from abuse at the hands of recruiters and employers abroad. Moreover, Articles 33, 37, and 65.1 of the Convention affirmatively require Guatemala to provide migrant workers with clear information about all of the conditions of their foreign employment prior to their departure or, at the latest, at the time of arrival in the country of employment. Thus, to fulfill its duty under the Convention, the Guatemalan government must ensure that its pre-departure education initiatives are comprehensive enough to prevent migrant workers from unknowingly forfeiting their rights.

18. [bookmark: _Hlk531884226]Another Justice in Motion case involved Eric (name changed to protect confidentiality), a landscaper working under the United States’ H-2B visa program. This Guatemalan national suffered a debilitating knee injury during the course of his employment. After various delays, his employer eventually provided him with medical care. When Eric’s visa expired, he complied with the law and returned to Guatemala. However, the insurance company of Eric’s former employer refused to provide him continuing coverage because he had left the United States. When Justice in Motion became aware of Eric’s case, they were able to help him secure medical care and legal assistance in the United States, because legally, workers compensation coverage does not end when a worker migrates beyond country borders, especially for workers in the H-2 visa programs. However, without this information and support, many migrant workers are wrongfully left in extremely vulnerable positions.

Identifying and Addressing Abuses Suffered Abroad

19. [bookmark: _Hlk531884531]The Convention obligates Guatemala to protect its migrant workers both abroad and upon their return. Under Articles 25, 54, and 55, Guatemala is required to ensure that its nationals are treated on an equal basis with nationals of the country of employment, particularly when they go before the employer country’s courts. Article 22.6 requires Guatemala to protect the rights of its workers to income rightfully earned abroad, and to ensure that workers have a reasonable opportunity before or after departure to settle any claims for wages or other entitlements. Articles 23 and 54.2 require the Guatemalan government to provide protection, assistance, and recourse to its nationals through Guatemalan consular or diplomatic authorities.

20. The Guatemalan consulates in major cities in the U.S. and Canada have taken some steps to reach out to their nationals. One such ongoing example is the “consulado movil,” or consulate on wheels program, through which consulate officials conduct outreach and offer services in areas with large Guatemalan populations. Examples include recent consular visits to Minneapolis, MN in August of 2018, and scheduled visits to the Hudson Valley in New York in late January of 2019. 

21. Nevertheless, even when Guatemalan migrant workers have potential remedies, often recruiters and employers have created an atmosphere of intimidation that prevents many migrant workers from pursuing their claims. Even workers who are aware of their rights are often fearful to file claims against their employers due to concerns about retaliatory firing, harassment, deportation, and blacklisting. Because many Guatemalan migrant workers do not attempt to vindicate legal wrongs endured in countries of employment, the Guatemalan government must do more to implement measures at home to identify workers who have suffered abuses abroad. Without such assistance, many migrant workers will never obtain redress for violations of their rights.

22. To fulfil this mandate, it is imperative that Guatemalan government officials are trained in workers’ rights abroad so they can screen returning migrant workers and identify potential claims against employers in the countries of employment. For instance, in a case referred to Justice in Motion, Mexican migrant workers filed a lawsuit against an employer seeking to recover unpaid minimum wages. The case was certified as a collective action, and through discovery the lawyers learned about former migrant workers in Guatemala who were eligible to opt into the lawsuit. A legal services office in the United States contacted Justice in Motion for help locating the eligible Guatemalan migrant workers. A Justice in Motion Defender in Guatemala was able to facilitate a search of government records to find information on the whereabouts of the wage-theft victims and coordinate travel to their home villages to educate them about their right to join the lawsuit. Five workers were able to join the action because of these portable justice efforts. Shortly after notifying defense counsel about the additional plaintiffs from Guatemala, the case settled. 

Facilitating and Assisting the Pursuit of Justice

23. Even migrant workers who file claims against their employers while they are still present in the countries of employment face challenges in obtaining legal redress upon return to Guatemala. To be successful in their legal claims in the U.S., workers must potentially be available for three phases of civil litigation: the initial case-development phase; the pre-trial discovery phase, which routinely involves depositions, interrogatories, and similar requests for information; and the trial phase, which includes worker testimony. For various reasons, many migrant workers are forced to return to their home countries before their claims against employers have been resolved. The inability of workers to be available for the duration of the civil litigation process forces many workers to abandon their claims when they return to Guatemala, without the opportunity for redress. 

24. In a recent case, a law school clinic in the United States wanted to file federal civil labor trafficking claims (violations included wage theft, unsafe working conditions, and threats of violence) on behalf of undocumented migrant workers. Because of the severity of the allegations and safety concerns for the workers, the clinic wanted to file a motion for permission to proceed anonymously. To do so, they needed to submit supporting statements from the workers. One worker had returned to Guatemala before the case was filed in court, so the clinic needed Justice in Motion’s help to obtain a sworn statement. Justice in Motion was able to facilitate a meeting with the worker, review the statement, execute it in front of notary, and send it via courier to the lawyers in the United States. With that statement, the clinic won the motion and was able to file the complaint anonymously.  When shortly thereafter the case was referred to mediation, Justice in Motion was able to help the worker participate remotely via videoconference. The case settled. 

25. In another case, Justice in Motion assisted two farmworkers whose case was before the TFWP in Quebec, Canada. The workers had been fired in retaliation for participating in union activities and filing a complaint before the Labour Relations Board. The workers were seeking reinstatement or compensation but needed legal support because the hearing was scheduled after they had returned to Guatemala. Their lawyers asked Justice in Motion to facilitate testimony by arranging videoconference services for the hearing, contacting the workers, preparing the witnesses for testimony, and accompanying them to the videoconference on the day of the hearing. 

26. A third example involves a Canadian farm owner who fired a Guatemalan migrant worker after discovering that the worker was in the early stages of her pregnancy. The worker filed a case for discrimination with the human rights tribunal and returned to Guatemala. She needed legal support because the judge was insisting that she return to Canada for the hearing. Justice in Motion was able to help her apply for a visa to return to Canada, and as soon as the employer became aware of the worker’s pending visa application, the employer settled the case.

27. As suggested by these cases, many migrant workers have difficulty vindicating their rights in the countries of employment after they have returned to Guatemala. Guatemalan lawyers generally cannot bring a legal suit in the country of employment; typically, only attorneys licensed in the country where the violations occurred can file suit. Some organizations in countries of employment, such as Justice in Motion and Cornell Law School’s Farmworker Legal Assistance Clinic, have dedicated their mission to assisting migrant workers, but the difficulties workers face are two-fold. First, while Guatemala has taken some steps to protect its migrant workers, its current efforts are insufficient to meet the tremendous need of educating Guatemalan migrant workers about their right to assert legal claims against their employers. Second, the human and financial costs of transnational litigation render the effective and efficient representation of Guatemalan migrant workers in Guatemala unsustainable for most attorneys in the employer country. As a result, Guatemalan migrant workers are often left without redress for the legal wrongs they have suffered, and employers remain unaccountable for their patterns of violating migrant workers’ rights. Accordingly, the Guatemalan government must do more to facilitate and assist efforts to provide portable justice.

RECOMMENDATIONS
28. Due to the recent toughening of migration policies in the U.S., growing numbers of migrant workers are returning to Guatemala. Returned migrants are more vulnerable than ever and in particular need of the protections afforded them under the Convention. In the end, international conventions such as this one, can become dead-letter documents without measures to ensure compliance. Justice in Motion respectfully asks the Committee to consider the importance of the following measures to Guatemala’s compliance with the Convention:
· Passing regulations to implement Article 34 of Guatemala’s Labor Code to ensure both that recruiters are not able to take advantage of migrant workers by charging excessive and unlawful fees, and that employment contracts comply with the fair labor conditions and principles of equality outlined in Article 25 of the Convention. 
· Guatemala should facilitate portable justice for Guatemalan migrant workers by providing pre-departure information and training to help them avoid becoming victims of labor rights violations or human trafficking while working abroad. The training should involve educating workers about labor laws in the countries of employment, their rights as migrant workers, and consular services and other authorities that can provide assistance in the countries of employment.
· Guatemala should take a more proactive approach in protecting the rights of its migrant workers abroad. It should train government officials on workers’ rights in the countries of employment and implement measures to screen workers returning to Guatemala for abuses suffered in those countries, regardless of the workers’ reason for return or immigration status. 
· The Guatemalan government should incorporate portable justice into its legal framework as means to facilitate transnational legal processes. More specifically, Guatemala should work cooperatively with countries of employment, such as the United States and Canada, to create a mechanism through which Guatemalan migrant workers can effectively bring legal claims against employers.
· In each of these endeavors, the Guatemalan government should partner with NGO’s, such as Justice in Motion, which already provide educational services and training to Guatemalan migrant workers and facilitate transnational legal processes to help them vindicate their rights abroad. 
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