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Association of Russian Speaking Intersex (ARSI)' is honored to bring to the
attention of the United Nations Human Rights Committee (further - the
Committee) the submission on human rights violations of intersex people!' under
Russian jurisdiction. The submission offers questions for the List of Issues for the
Committee’s consideration during the eighth periodic review of the Russian
Federation.

Firstly, the submission discusses governmental responsibility for the prevention of
and redress for medically unnecessary, invasive, and irreversible sex-“normalizing”
interventions in intersex children. Secondly, the submission brings to the
Committee’s attention Russian authorities’ obligation to make the legal gender
recognition procedure fully accessible for intersex people and calls for an end to
the associated human rights violations and discrimination of intersex people.

The evidence presented in the submission was collected through analysis of
intersex people’s testimonies and individual communications acquired during our
human rights violations monitoring and community support activities.

! ARSI was found in 2013 as a non-governmental independent expert organization with a mission to improve the well-being
of people with variations of sex characteristics (intersex people) in the post-Soviet countries. Our priorities are increasing
visibility, counseling, and education on intersex issues, as well as promoting and protecting intersex peoples' rights. ARSI is
grateful to the Russian intersex community for sharing their experiences and reviewing the present publication, and to Ilia
Savelev for authoring the present submission. Any inquiries may be addressed to arsintersex@protonmail.com

i Intersex individuals are “born with physical sex characteristics that do not fit medical or social norms for female or male
bodies, and these variations in sex characteristics may manifest themselves in primary characteristics (such as the inner and
outer genitalia and the chromosomal and hormonal structure) and/or secondary characteristics (such as muscle mass, hair
distribution and stature).” European Parliament, On the rights of intersex people, Resolution No. 2018/2878 (RSP), 8 February
2019, para A.
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Recommended Questions Summary

31 May 2020

1. What measures, if any, the Russian authorities are going to take to prohibit
for public and private health institutions to perform sex-“normalizing”
interventions on intersex children unless the intersex children are able to
provide prior, free, and fully informed consent, and when?

2. What measures, if any, the Russian authorities are going to take to adopt —
in consultation with local Intersex organizations — human rights-based
binding guidelines for medical professionals on the treatment of intersex
individuals, and when?

3. What measures, if any, the Russian authorities are going to take to provide
for survivors of sex-“normalizing” interventions effective access to justice,
including the extension of the retention period of interventions-related
medical documentation; waiving criminal statutes of limitations for such
interventions; and sufficient redress, including psychological assistance and
reparations, and when?

4. What measures, if any, the Russian authorities are going to take to allow
intersex people to change their legal gender marker without receiving the
psychiatric diagnosis of “transsexualism,” and when?

5. What measures, if any, the Russian authorities are going to take to ensure
the right to access to medical treatment that is not limited by the legal
gender marker in the person’s official documents, and when?

6. What measures, if any, the Russian authorities are going to take to train
Russian law enforcement officers to respect the dignity and human rights of
intersex people, and when?
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Sex-“normalizing” Interventions on Intersex Children.
[Qrticles 3, 7, 9, 17, 24, and 26 of International Covenant on Civil and Political Rights.]

31 May 2020

Issue Summary

The Russian authorities condone the fact that doctors in Russia systematically
subject children born with variations of sex characteristics (intersex children) to
medically unnecessary and invasive interventions — including irreversible genital
surgery — aimed at assigning sex before intersex children have full capacity to give
their free and informed consent. These sex-“normalizing” interventions do not
have a therapeutic purpose and often based on a stereotyped vision of gender roles.
Both intersex people and their parents are often unable to give informed consent
owing primarily to a lack of sufficient information on alternatives, risks, and
consequences of medical interventions as well as long-term negative consequences
for the child. This practice is well-documented by human rights organizations,'
state authorities of foreign governments,> voluminous testimonies of intersex
people,® scholars,* proud reports of medical organizations, and media on the
surgeries performed.®

Case study

On March 22, 2019, the Children’s City Hospital of St. Mary Magdalene in Saint
Petersburg performed irreversible sex-“normalizing” surgery on an infant with
intersex variation in genitalia.® As the surgeon explains:

The child is 8 months old - by karyotype it is a girl, even though outwardly, her
external genitals are very similar to the organs of a boy. Our task was to reduce
the cavernous bodies of the so-called phallus, reduce the size of the clitoris head
(clitoroplasty), form the labia (labioplasty), and create the missing part of the
vagina (vaginoplasty).”

The surgery performed — clitoral reduction and constructing of artificial vagina and
labia — is the classic example of cosmetic sex-“normalizing” surgery. Besides, the
medical specialists were guided by gender stereotypes about who is considered to
be a woman and how the female body should look, ignoring the child’s rights to
bodily integrity and self-determination.®

Instead of enforcing binding human rights standards on bodily integrity and
multiple recommendations of intergovernmental and civil society organizations, in
response to our organization’s petition, the authorities approached the
administration of the hospital that authorized the surgery. Based on the hospital’s
response, the Commissioner for Human Rights of the Child in Saint Petersburg
claimed that the surgery was performed in accordance with the law.® However, the
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law does not provide enforceable standards of informed consent and treats the
parental consent for sex-“normalizing” surgery with life-long consequences as
simply as, for example, parental consent for a child’s ear piercing.

31 May 2020

Furthermore, the Commissioner noted that the surgery did not intend to change
the sex of a child but aimed to “eliminate congenital malformations,” validating a
pathologizing attitude to intersex variations. The Commissioner did not initiate an
inspection on the therapeutic necessity of the surgery or information provided to
parents because the parents of an intersex child did not approach the
Commissioner with such request. To fortify the justification for doctors’ impunity,
the Commissioner proudly reported that every year about 250 children undergo
sex-“normalizing” surgery in the abovementioned hospital.

Human Rights Obligations and Standarods

The Committee has already applied the International Covenant on Civil and
Political Rights (further — the Covenant) to recommend the prohibition of sex-
“normalizing” surgeries in law.'® For example, the Committee recommended
Belgium “...to put an end to irreversible medical procedures, in particular surgical
procedures, performed on intersex children who are not yet able to give their free
and informed consent...”!!

Similarly, other intergovernmental organizations and bodies explicitly condemn
sex-“normalizing” interventions. The United Nations,'? WHO," the United Nations
Committee against Torture,'* the United Nations Committee on the Rights of the
Child®®, the United Nations Committee on the Elimination of Discrimination
against Women,'¢ and the United Nations Committee on the Rights of Persons with
Disabilities!” explicitly questioned such practices as a human rights violation and
recommended adopting legislation that explicitly prohibits unnecessary surgical,
hormonal, or other interventions on intersex children before they reach the legal
age of consent. The United Nations bodies considered sex-“normalizing”
interventions performed on intersex children as a matter of bodily integrity,
harmful practice, and possible violation of obligations under the prohibition of
cruel, inhuman, or degrading treatment, and non-consensual medical or scientific
experimentation.

The Yogyakarta Principles specify that States shall:

D. Recognise that forced, coercive and otherwise involuntary modification of a
person’s sex characteristics may amount to torture, or other cruel, inhuman
or degrading treatment;

E. Prohibit any practice, and repeal any laws and policies, allowing intrusive and
irreversible treatments on the basis of sexual orientation, gender identity,
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gender expression or sex characteristics, including forced genital-normalising
surgery, involuntary sterilisation, unethical experimentation, medical display,
“reparative” or “conversion” therapies, when enforced or administered
without the free, prior, and informed consent of the person concerned.'8

31 May 2020

Furthermore, sex-“normalizing” surgery was explicitly condemned by the
Parliamentary Assembly of the Council of Europe!® and the European Union.?’ In
particular, PACE Resolution N 2191 (2017) calls on member States to:

7.1.1. prohibit medically unnecessary sex-“normalising” surgery, sterilisation
and other treatments practised on intersex children without their
informed consent;

7.1.2. ensure that, except in cases where the life of the child is at inmediate risk,
any treatment that seeks to alter the sex characteristics of the child,
including their gonads, genitals or internal sex organs, is deferred until
such time as the child is able to participate in the decision, based on the
right to self-determination and on the principle of free and informed
consent.?!

At the moment, the performance of such interventions is explicitly prohibited by
law in Malta, and currently, legislative processes for such a ban are progressing in
other countries (among others, Spain, Argentina, Uruguay, states of the USA and
India). International intersex organizations,?? authoritative human rights
organizations,” national government bodies,** and even some representatives of
the Russian Orthodox Church? deem sex- “normalizing” interventions harmful and
unacceptable practice.

Current Legislation, Policy, or Practice

Russian authorities ignore their human rights obligations to prohibit sex-
“normalizing” surgery. The Russian authorities ignore recommendations of
international bodies, including an explicit recommendation “to prohibit non-
consensual medical interventions performed on intersex people until the person in
question is old enough to grant their free and informed consent...,” which was
issued to Russia by Spain during the thirtieth session of the Universal Periodic
Review.” No legislative initiatives or acts prohibiting sex-“normalizing”
interventions performed on intersex children were suggested for consideration or
adopted.

Russian law does not provide sufficient protection against sex- “normalizing”
interventions. Federal Law does not provide intersex children below the age of 15
a right to free and informed consent authorizing their parents with autonomy or
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right to express an opinion about their bodies,?” in contradiction with a principle of
the evolving capacity of the child. In practice, the consent of minors 15 years old
and over has little importance for doctors and misinformed parents.?® There is no
exception for surgeries altering the sex characteristics of children before they reach
the age when they can give free, full, prior, and informed consent. The informed
consent for parents of intersex children in practice is reduced to the insufficient
information and pressure to make an urgent decision. This lack of legislative
protection leads to systematic violations of children’s right to bodily integrity by
the performance of intersex genital mutilation, female genital mutilation,? and
male circumcision.*

31 May 2020

Russian law does not provide victims of sex-“normalizing” interventions
access to justice. There are limited chances to redress violations of human rights
by sex- “normalizing” surgery in Russia. Appeals to domestic remedies do not stand
a reasonable chance of success for the following reasons. Firstly, adult victims of
sex-“normalizing” surgeries are unable to prosecute the doctors due to statutes of
limitations, while the operated intersex child’s parents — often being misinformed
by the doctors — are unwilling to file a lawsuit. Secondly, even in case of successful
initiation of the lawsuit, instead of international human rights norms and
testimonies of intersex people in health law cases, the Russian courts rely on the
medical experts’ opinions and outdated medical standards supporting
pathologizing and “treatment” of intersex children.

Recommended Questions

1. What measures, if any, the Russian authorities are going to take to prohibit
for public and private health institutions to perform sex-“normalizing”
interventions on intersex children unless the intersex children are able to
provide prior, free, and fully informed consent, and when?

2. What measures, if any, the Russian authorities are going to take to adopt —
in consultation with local Intersex organizations — human rights-based
binding guidelines for medical professionals on the treatment of intersex
individuals, and when?

3. What measures, if any, the Russian authorities are going to take to provide
for survivors of sex-“normalizing” interventions effective access to justice,
including the extension of the retention period of interventions-related
medical documentation; waiving criminal statutes of limitations for such
interventions; and sufficient redress, including psychological assistance and
reparations, and when?
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Discrimination of Intersex People on the Basis of Leg¢al

31 May 2020

Gender Marker.

[Qrticles 16, 17, and 26 of International Covenant on Civil and Political Rights.]

Issue Summary

Intersex people in Russian society are subjected to human rights violations due to
the discrepancy between their sex characteristics or gender identity and the legal
gender marker that was assigned to them at birth.

Sex characteristics of intersex persons might contradict the expectations laid down
in legal regulations based on stereotypes of male and female bodies. Also, intersex
variation can manifest and change the sex characteristics of a person at a later age.!
The gender identity of a child as a self-defined category is formed at an older age®
and might not correspond with the sex assigned at birth.?® Thus, intersex people
may find themselves in a situation where doctors ascribe them to the legal gender
marker, which in the future does not match their biological sex characteristics or
gender identity.>* This situation causes numerous human rights violations of
intersex people.* Besides, the requirement to immediately register a child into one
of two legal categories reinforces the perceived “need” for sex-“normalizing”
medical intervention on intersex infants.*

According to publications by media and intersex organizations,*” as well as multiple
communications our organization received, intersex people experience problems
with the change of their legal gender marker through the current legal procedure.
In the absence of governmental instructions or protocols to the contrary, the
doctors consider the presence of intersex variation as a contraindication to issuing
a certificate about diagnosis of “transsexualism,” which is still necessary for legal
gender recognition in Russia, in contradiction to the best applicable human rights
standards.

Therefore, legal gender recognition procedure in Russia is often inaccessible for
people with intersex variations. In other words, the possibility of exercising the
right to private life for intersex people in practice might be limited on the basis of
sex, health status, sex characteristics, and gender identity of intersex people. In our
opinion, it is tantamount to indirect discrimination in violation of Article 26 of the
International Covenant on Civil and Political Rights.*

This situation is especially problematic because of the recent amendment to the
Russian Constitution on marriage as a union between man and woman.* This
binary classification of the legal subject in the Basic Law of the country, in
combination with the abovementioned inaccessibility of legal gender recognition,
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can lead to a restriction on the right of intersex people to marry and abrogate
respect to family life. Additionally, this regulation will incentivize parents to
authorize decisions about sex-“normalizing” interventions in the bodies of their
intersex children. That regulation is tantamount to indirect discrimination on the
basis of sex characteristics and sexual orientation.

31 May 2020

Case Study

Due to the inconsistency between their sex characteristics and ascribed legal
gender marker, intersex people may be denied medical care. That situation
happens, among other reasons, because the legal medical protocols for individual
intersex variations can be tied to the legal gender marker and age of the patient.
For example, our organization received a communication from an intersex person
with male legal gender marker and typically male phenotype. Due to intersex
variation, our client has elements of sex anatomy which typically appear in
women’s bodies (for example, the uterus), and the health problems associated with
such anatomy. In Russia, doctors refused to provide our client with medical care,
because our client’s legal gender marker ascribed at birth was male, while the
legislation of the Russian Federation on medical care for the intersex variation of
our client stipulates such care only for people with female legal gender marker*
and children.*

An especially problematic context of intersex people’s human rights violations is
detention. For example, police officers in Irkutsk detained an intersex woman and
found out the discrepancy between her female gender and male legal gender
marker. They published in Instagram a video of the interrogation, exposing the
intersex person’s data in order to “find other victims at the hands of [male] citizen
Yakimchuk.”# The publication of the video ended in a massive bullying campaign
against an intersex person, loss of her friends and family, and several attempts of
suicide.®

In another case, police officers in Makhachkala detained an intersex person during
a public assembly.* According to the public testimony of the intersex person:

And then they began to check through their databases my previous passports,
[they] saw that I changed the name from male to female, and then it began. They
shouted that I was a freak and they could do whatever they want with me. They
said they could kill me right now, but they were reluctant to get their hands dirty.
Then they threatened: ‘We will kill you and blame everything on the Wahhabis.’
Then it got worse, they began to question me in detail about my body. They
wanted to know which genitals I have, what size, shape, and so on. They forced
me to undress.... Physical abuse never came up. But they threatened me: “We
will post your pictures and passport on the Internet, and the locals will kill you.”
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In the evening we were taken to court, and before that we gave all the confiscated
things. Both I and other detainees immediately turned on the phones and climbed
to check social networks, read the news. I saw that dozens of messages came to
me: “You need to burn such,” “Go to your Gayrope.” It turned out that the police
fulfilled their promise: they posted my photo and passport in local public, sent
them to some WhatsApp chats, and from there all the information spread out
over the Internet.

31 May 2020

Now I am sitting at home and can’t go anywhere, delivery brings me medicines
and products. True, this does not solve the problem. Recently, one of the couriers
recognized me and said that he would not bring me anything anymore. I think
now he will try to tell the whole city where I live. I really do not want to leave
Dagestan, but I understand that this needs to be done as soon as possible. Letters
with threats and insults come one after another.*

The detained person clarifies the root of the problem: “I am intersex. I have a
transgender status because I do not have the opportunity to change my passport
gender, despite my self-awareness and aspects of physiology. Since birth, [I have
had] hormonal disorders.”#

In order to change the legal gender marker, Russian legislation requires a person to
provide a certificate from medical specialists. In the case of people with variations
of sex characteristics, doctors deny issuing such certificates because of their
patient’s intersex variation:

At 22, I began to take female hormones in order to somehow find harmony. I
can’t do sex reassignment surgery in Russia, because Klinefelter’s syndrome is a
contraindication for it. Accordingly, changing the documents is also not possible.
My life is unbearable.*’

In addition, in order to receive the change of the legal gender marker in the current
procedure, intersex people have to hide their intersex variation from the doctor,
take hormonal drugs that they do not need, and carry out other medical
interventions, for which they face an unacceptable dilemma between the right to
bodily integrity on the one hand, and the right to be recognized before the law by
appropriate legal gender marker on the other:

Then I quit hormones and decided to change documents for women for better
socialization, but for this I needed to get a diagnosis of “transsexualism.” I had
to imitate hormone replacement therapy, although I naturally have a high level
of female hormones, and do not tell doctors about my “pathology.” By hook or by
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crook in 2010, I finally received the necessary medical certificates, and only this
year, I received new documents through the court.*

31 May 2020

Human Rights Obligations and Standarods

Even though the human right to change one’s legal gender marker per se is well-
established in European® and international human rights law, the procedure of
legal gender recognition varies among countries. The Committee has already
recommended State parties to eliminate abusive requirements for legal gender
recognition, including mental health diagnosis, and to establish “a quick,
transparent and accessible gender recognition procedure on the basis of self-
identification by the applicant.”*® Similarly, the Parliament Assembly of Council of
Europe’ and European Parliament encouraged states to implement “flexible
procedures for legal gender recognition as long as they continue to be registered.”>?

The current Russian system of legal gender recognition is inconsistent with human
rights obligations under the Covenant. The mere fact that it is necessary to acquire
an outdated psychiatric diagnosis of “transsexualism” as a condition for legal
gender recognition after depathologization of being transgender by WHO? is
problematic® and might be brought to the attention of the Committee by Russian
transgender-led civil society initiatives. The Committee has already recommended
removing unnecessary requirements for legal gender recognition such as surgery
and marital status requirements,> similar to lacking intersex variation.

Moreover, in one of its observations the Committee recommended to “ensure that
legislation concerning the change of civil status with respect to gender identity is
clear and applied consistently with the rights guaranteed under the Covenant.”*
However, the Russian legal gender recognition procedure is not consistent with the
Covenant.

Article 26 of the Covenant prohibits any discrimination in law or in fact in any field
regulated and protected by public authorities as any distinction, exclusion,
restriction or preference which is based on any ground like sex or health status and
has the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons, on an equal footing, of all rights and freedoms.*” Article 26
prohibits indirect discrimination when a rule or measure “may be neutral on its face
without any intent to discriminate but which nevertheless results in discrimination
because of its exclusive or disproportionate adverse effect on a certain category of
persons.”* In addition, the Committee noted that “where the general conditions of
a certain part of the population prevent or impair their enjoyment of human rights,
the State should take specific action to correct those conditions” by, for example,
providing “certain preferential treatment in specific matters as compared with the
rest of the population.”

10
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The Russian legal gender recognition procedure is discriminatory towards intersex
people.

31 May 2020

Firstly, the legal gender recognition procedure is limiting the rights of intersex
people to change their legal gender marker per se. This is especially true because
being intersex is immutable and, in this regard, limitations for enjoyment of all
human rights on the basis of being intersex is comparable to the limitations on the
basis of sex or race. The implied requirement to be lacking intersex variation as a
pre-condition for legal gender recognition should be addressed by either providing
a simple legal gender recognition procedure based on self-defined gender identity
or introducing specific regulations on legal gender recognition for people with
intersex variations, which should be adopted in consultations with the local
intersex community, including our organization.

Secondly, the legal gender recognition procedure prevents intersex people from
exercising and enjoying numerous rights guaranteed by the Committee, like the
right to recognition everywhere as a person before the law, the right to privacy, or
the right to marry. For example, after the enforcement of a new constitutional
amendment, the Russian legal gender recognition procedure might impede intersex
people's right to marry on the basis of their sexual orientation. The Committee
explicitly held that Article 26 of the Covenant prohibits discrimination based on
sexual orientation.® In this regard, Parliamentary Assembly of Council of Europe
calls on States to “ensure that, in accordance with the right to respect for private
life, intersex people are not prevented from entering into a civil partnership or
marriage or from remaining in such a partnership or marriage as a result of the legal
recognition of their gender.”*!

Finally, Part 2 of Article 24 of the Covenant establishes that every child shall be
registered immediately after birth and shall have a name. That obligation does not
require the State Parties to register male or female sex of a child. In fact, for
example, the Parliamentary Assembly of the Council of Europe recommends to
ensure that laws and practices governing the registration of a newborn’s sex duly
respect the child’s right to private life and allow “sufficient flexibility to deal with
the situation of intersex children” as well as ensure that “wherever gender
classifications are in use by public authorities, that a range of options is available
for all people, including those intersex people who do not identify as either male or
female.”®2

11
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Current Legislation, Policy, or Practice

31 May 2020

Russian law does not provide a simple administrative procedure of legal
gender recognition based on self-defined gender identity. In order to change
one’s legal gender marker the current legislation requires a person to present the
registry office a certificate about “sex reorientation” [10/10B0J TIepeopMeHTaINNA]
which is issued by a medical organization after establishing a diagnosis
“transsexualism.”®® Unlike the law of the USSR,* current Russian law does not
provide an exception for intersex people to change the legal gender marker on the
basis of their intersex variation. Russian law does not regulate medical protocols
for diagnosing “transsexualism,” which makes the accessibility of legal gender
recognition arbitrary and dependent on the opinion of doctors rather than self-
defined gender identity. Russian law provides only two possible options for
registration of the legal gender marker. Russian law prescribes to register the legal
gender marker at birth.

Recommended Questions

1. What measures, if any, the Russian authorities are going to take to allow
intersex people to change their legal gender marker without receiving the
psychiatric diagnosis of “transsexualism,” and when?

2. What measures, if any, the Russian authorities are going to take to ensure
the right to access to medical treatment that is not limited by the legal
gender marker in the person’s official documents, and when?

3. What measures, if any, the Russian authorities are going to take to train

Russian law enforcement officers to respect the dignity and human rights of
intersex people, and when?

12
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