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From the Global Initiative to End All Corporal Punishment of Children, January 2020
This briefing describes the legality of corporal punishment of children in the United Kingdom. In light of the obligation under international human rights treaties to prohibit all corporal punishment of children, the global commitment to ending violence against children – including corporal punishment – in the context of the 2030 Agenda for Sustainable Development, the recommendations of the UN Secretary General’s Study on Violence against Children, and those made to the UK by the Human Rights Committee, the Committee on the Rights of the Child, the Committee Against Torture, the Committee on the Elimination of Discrimination Against Women, the Committee on Economic, Social and Cultural Rights, the European Committee of Social Rights and during the Universal Periodic Review in 2008, 2012 and 2017, we hope the Human Rights Committee will:
· raise the issue of corporal punishment of children in its List of Issues Prior to Reporting for the UK, in particular asking what progress is being made on enacting legislation prohibiting all corporal punishment of children in all settings, including the home, throughout the UK, and
· in its concluding observations on the UK’s eighth state party report, recommend that legislation is enacted as a matter of priority to prohibit all corporal punishment of children in all settings.


1 The legality of corporal punishment of children in the UK
1.1 Summary: Corporal punishment of children is unlawful in all settings in Scotland but it is not fully prohibited in the rest of the UK. 
1.2 Home (partially lawful): Corporal punishment is lawful in the home, except in Scotland where it was prohibited in 2019 by the Children (Equal Protection from Assault) (Scotland) Act (see below). In England and Wales, section 58 of the Children Act 2004 provides for “reasonable punishment” of children. In Northern Ireland, article 2 of the Law Reform (Miscellaneous Provisions) (Northern Ireland) Order 2006 provides for “reasonable punishment”. 
1.3 In rejecting the recommendations of the Universal Periodic Review in 2008, the Government stated that it sees no need for law reform since it believes the current law is working well, parents should be allowed to discipline children and surveys show that the use of corporal punishment in childrearing has declined.[footnoteRef:1] Following its second Universal Periodic Review in 2012, the Government again rejected recommendations to prohibit corporal punishment, defending its legality in the home and stating that it did not consider that this constituted a breach of the UN Convention on the Rights of the Child.[footnoteRef:2] Reporting to the Committee on the Rights of the Child in 2014, the Government stated that it “does not condone any violence towards children” but also that “our view is that a mild smack does not constitute violence”.[footnoteRef:3] A similar statement was made to the Committee on Economic, Social and Cultural Rights in 2014[footnoteRef:4] and to the Human Rights Committee in 2015.[footnoteRef:5] In 2017, the Government rejected seven recommendations on corporal punishment it had received during its Universal Periodic Review, referring to the same argument.[footnoteRef:6] In October 2018, a member of Government declared that “the UK opposes all corporal punishment and any other forms of cruel, inhumane or degrading treatment, in any circumstances, anywhere around the world”, in relation to the caning of two Malaysian women in a same-sex relationship.[footnoteRef:7] [1:  23 May 2008, A/HRC/8/25, Report of the working group, para. 25]  [2:  25 August 2008, A/HRC/21/9/Add.1, Report of the working group: Addendum, annex]  [3:  [2014], CRC/C/GBR/5, Fifth state party report, para. 12]  [4:  25 September 2014, E/C.12/GBR/6, Sixth report, para. 41]  [5:  [n.d.], CCPR/C/GBR/Q/7/Add.1, Advance Unedited Version, Reply to list of issues, para. 161]  [6:  29 August 2017, Annex to the response to the UPR recommendations received on 4 May 2017]  [7:  See https://www.pinknews.co.uk/2018/10/01/uk-government-caning-lesbian-couple-malaysia/, accessed 16 October 2018] 

1.4 However, changes in the charging standards introduced in 2011 by the Crown Prosecution Service (CPS) have meant that between 2011 and May 2018 in England and Wales the law allowed parents to raise the defence of “reasonable punishment” for bruises, cuts or weals (under section 58 of the Children Act 2004), and not only for a “mild smack”. Section 58 was originally introduced to remedy A v UK, the 1998 European Court of Human Rights decision which found the UK in breach of the European Convention for the Protection of Human Rights and Fundamental Freedoms after a man was acquitted for caning his stepson, causing bruising and weals. The reformed law provided that parents and others acting in loco parentis could only raise the defence of “reasonable punishment” in cases of common assaults on children. The pre-2011 CPS charging standards specifically advised that where the victim was a child or a vulnerable adult the threshold for defining common assault would be changed, so that “other than reddening of the skin, the charge will normally be assault occasioning actual bodily harm [ABH].” But in 2011, without any publicity, the CPS altered its charging standard on common assault, removing “reddening the skin” as the upper threshold for a charge of common assault on a child and reverting to a threshold of “serious” injuries.[footnoteRef:8] After holding a consultation in 2017, the CPS again amended the Charging Standard, which now states “unless the injury is transient and trifling and amounted to no more than temporary reddening of the skin, a charge of ABH [assault occasioning actual bodily harm], for which the defence does not apply, should be preferred.” [8:  See the CPS’ website, http://www.cps.gov.uk/legal/l_to_o/offences_against_the_person/ ] 

1.5 The UK’s 2017 report to the Committee on the Elimination of Discrimination Against Women declared that “violence towards children is not condoned” but then highlighted that “the “reasonable chastisement” defence is only available when the charge is one of common assault” (emphasis added).[footnoteRef:9] The Government later stated that it “should not interfere in how parents bring up their children as long as the child is not at risk of abuse”.[footnoteRef:10] Consultations on the Domestic Violence and Abuse Bill were conducted in spring 2018 but the Committee report published in October 2018 did not consider the issue of corporal punishment of children.[footnoteRef:11]  [9:  18 December 2017, CEDAW/C/GBR/8, Eighth report, para. 179]  [10:  16 November 2018, CEDAW/C/GBR/Q/8/Add.1, Reply to list of issues, para. 69]  [11:  See full report at https://www.parliament.uk/business/committees/committees-a-z/commons-select/home-affairs-committee/news-parliament-2017/domestic-abuse-report-publication-17-19/, accessed 31 October 2018] 

1.6 Successive Governments in Wales have since 2002 committed to removing the “reasonable punishment” defence and prohibiting all corporal punishment but initially lacked the power to do so. However, following an extension of devolution, the National Assembly of Wales has the power to remove the defence and in October 2011 voted to encourage the Government to introduce the necessary legislation. An amendment to the Violence Against Women, Domestic Abuse and Sexual Violence Bill that would have achieved prohibition was defeated in the National Assembly in 2015. The Assembly had voted to establish a Committee to consider how the repeal of the defence of “reasonable chastisement” could be implemented but it was never operational. During his speech to the new Welsh Assembly on 18 May 2016, First Minister Carwyn Jones announced that legislation which would “remove the defence of reasonable punishment” would be taken forward on a cross-party basis. On 27 June 2017, it was announced that a consultation on the removal of the defence would be launched in the coming 12 months with the aim to introduce legislation in 2018. In November 2017, the Children’s Minister re-affirmed the Government's intention to prohibit all corporal punishment. A consultation on the proposed removal of the “reasonable chastisement” defence ran between January and April 2018.[footnoteRef:12] In August 2018, the Government declared that a Bill to remove the defence of reasonable punishment would be introduced “in year three of the legislative programme (between September 2018 and July 2019)”.[footnoteRef:13] The Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill was introduced to the Welsh National Assembly by the Government on 25 March 2019. The Bill abolishes the common law defence of reasonable punishment and amends section 58 of the Children Act 2004 accordingly. The Government has said that the adoption of the Bill – by spring 2020 – will be accompanied by an awareness-raising campaign.[footnoteRef:14] The Bill was amended in stage 2 Committee proceedings to specify that the ban would come into force two years after it receives Royal Assent. The Bill is scheduled for stage 3 debate (plenary consideration of amendments) on 21 January 2020. [12:  See https://consultations.gov.wales/consultations/legislative-proposal-remove-defence-reasonable-punishment, accessed 22 January 2018]  [13:  See “Ending the physical punishment of children will protect their rights”, https://gov.wales/newsroom/people-and-communities/2018/180806-ending-the-physical-punishment-of-children-will-protect-their-rights/?lang=en, accessed 10 August 2018]  [14:  See https://www.rte.ie/news/uk/2019/0324/1038239-wales-smacking-ban/, accessed 25 March 2019] 

1.7 Corporal punishment of children is prohibited in Scotland under the Children (Equal Protection from Assault) (Scotland) Act, which repealed section 51 of the Criminal Justice (Scotland) Act 2003 which had provided for ‘justifiable assault’ and abolished the common law defence of ‘reasonable chastisement’. The Act also puts a duty on Scottish Ministers to take measures to raise public awareness and understanding around the effects of the new legislation. The ban will come into force in November 2020. 
1.8 Alternative care settings (partially lawful): Corporal punishment is prohibited by regulation in residential care institutions throughout the UK (Children’s Homes Regulation Act 2001; Residential Establishments Child Care (Scotland) Regulations 1996). Residential care workers have been prohibited from smacking since 1991 (Children’s Homes Regulations 1991, SI 1991/1506, reg. 8). It is prohibited in foster care arranged by local authorities or voluntary organisations but is lawful in private foster care. 
1.9 The Government recognised in May 2018 that nurses and staff acting in loco parentis in health settings (including mental health inpatient units) would be able to invoke the “reasonable chastisement” defence as there is no legislation explicitly prohibiting it.[footnoteRef:15] Concerns have also been raised over the use of restraint in health institutions, including in Assessment and Treatment Units (ATUs). As of September 2018, 230 children, including children with autism or learning disabilities, were being cared for in ATUs, where practices such as segregation and seclusion in padded cells and face-down restraints are still common.[footnoteRef:16] A review has been called by the Health Secretary.  [15:  See Written Question No. 138474 to the Secretary of State for Education, https://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2018-04-26/138474/, accessed 27 June 2018]  [16:  See https://rightsinfo.org/minister-orders-urgent-investigation-into-autistic-and-learning-disabled-patients-being-locked-up/, https://rightsinfo.org/use-of-restraints-widespread-on-nhs-patients-with-learning-difficulties/ and https://www.accessable.co.uk/articles/hancock-announces-seclusion-and-segregation-review-after-70-years-of-concerns, accessed 13 November 2018] 

1.10 Day care settings (partially lawful): Corporal punishment is prohibited in day care institutions and childminding by regulations issued in 2002 for Wales and Scotland and in 2003 for England (Day Care and Child Minding (National Standards) (England) Regulations 2003, SI 2003/1996). Guidance states that physical punishment should not be used in day care institutions and childminding in Northern Ireland, but there is no explicit prohibition in law.
[bookmark: OLE_LINK11][bookmark: OLE_LINK12]1.11 Schools (unlawful): Corporal punishment was prohibited in all state-supported education in 1986. The prohibition was extended to cover private schools in England and Wales in 1998, in Scotland in 2000, and in Northern Ireland in 2003. But in 2014 the Government confirmed that legislation does not prohibit corporal punishment in “unregistered independent settings providing part-time education”.[footnoteRef:17] The Government reported in 2017 that, with regard to “settings where children receive some form of education/training, but which are not ‘schools’”, a call for evidence on “a range of issues relating to such settings” had been conducted in 2015-2016.[footnoteRef:18] [17:  [2014], CRC/C/GBR/5, Fifth state party report, para. 12]  [18:  29 August 2017, Annex to the response to the UPR recommendations received on 4 May 2017] 

1.12 Penal institutions (?unlawful): Corporal punishment is regarded as unlawful as a disciplinary measure in penal institutions, but there is no explicit prohibition. In secure training centres (privately-run centres for young offenders), the Secure Training Centre Rules 1998 (as amended in 2007) allow for the use of force (in the name of physical restraint) in maintaining order and discipline, including the infliction of physical pain (nose, rib and thumb “distractions”). The Rules were declared unlawful by the Court of Appeal in July 2008 but they have yet to be repealed. In 2018, the Ministry of Justice announced a review of the use of “pain-inducing restraint” in secure training centres and young offender institutions.[footnoteRef:19] [19:  See https://amp.theguardian.com/society/2018/jun/07/moj-to-review-use-of-pain-inducing-restraint-on-young-offenders?__twitter_impression=true, accessed 8 June 2018; see also https://article39.org.uk/2018/10/19/chair-of-youth-justice-board-to-lead-review-of-pain-inducing-restraint-on-children/, accessed 26 October 2018] 

1.13 Sentence for crime (unlawful): Corporal punishment is unlawful as a sentence for crime. There is no provision for judicial corporal punishment in criminal law.




2 Recommendations by human rights treaty bodies and during the UPR
2.1 HRC: The Human Rights Committee recommended in 1995 and 2008 that corporal punishment be prohibited in schools.[footnoteRef:20] In 2015, the Committee recommended that the UK “take practical steps, including through legislative measures” to put an end to corporal punishment in all settings, including the home and throughout the territory, and repeal all existing legal defences.[footnoteRef:21]  [20:  30 July 2008, CCPR/C/GBR/CO/6, Concluding observations on sixth report, para. 27; 27 July 1995, CCPR/C/79/Add.55, Concluding observations on fourth report, para. 8]  [21:  [July 2015], CCPR/C/GBR/CO/7 Advance Unedited Version, Concluding observations on seventh report, para. 20] 

2.2 CRC: The Committee on the Rights of the Child has on four occasions recommended to the UK the prohibition of corporal punishment of children and the repeal of all legal defences for its use (2016, 2008, 2002, 1995).[footnoteRef:22]  [22:  3 June 2016, CRC/C/GBR/CO/5, Concluding observations on fifth report, paras. 38, 39 and 40; 20 October 2008, CRC/C/GBR/CO/4, Concluding observations on third/fourth report, paras. 6, 7, 38, 39, 40, 41 and 42; 9 October 2002, CRC/C/15/Add.188, Concluding observations on second report, paras. 8, 9, 35, 36, 37 and 38; 15 February 1995, CRC/C/15/Add.34, Concluding observations on initial report, paras. 16, 31 and 32] 

2.3 CAT: In 2013 and 1996, the Committee Against Torture recommended the prohibition of corporal punishment of children in the whole of the territory.[footnoteRef:23]  [23:  [31 May 2013], CAT/C/GBR/CO/5 Advance Unedited Version, Concluding observations on fifth report, para. 29; 9 July 1996, A/51/44, Concluding observations on second report, para. 65] 

2.4 CEDAW: The Committee on the Elimination of Discrimination Against Women has on two previous occasions expressed concern about the fact that corporal punishment remained legal in the home, stating that it constituted a form of violence against children. It recommended prohibition of all corporal punishment of children in the home during both reviews, in 2013 and in 2008.[footnoteRef:24] [24:  30 July 2013, CEDAW/C/GBR/CO/7, Concluding observations on seventh report of UK, paras. 34 and 35; 18 July 2008, Part of A/63/38, Concluding observations on fifth/sixth report, paras. 280 and 281] 

2.5 CESCR: The Committee on Economic, Social and Cultural Rights recommended the prohibition of corporal punishment of children in homes in schools on three occasions, in 2009, 2002 and 1997.[footnoteRef:25]  [25:  12 June 2009, E/C.12/GBR/CO/5, Concluding observations on fourth/fifth report, para. 24; 5 June 2002, E/C.12/1/Add.79, Concluding observations on fourth report, para. 36; 4 December 1997, CESCR/E/C.12/1/Add.19, Concluding observations on third report, paras. 16 and 28] 

2.6 ECSR: The European Committee of Social Rights has on three occasions concluded that the situation in the UK was not in conformity with the European Social Charter because corporal punishment of children in the home is not prohibited.[footnoteRef:26] [26:  January 2016, Conclusions 2015; January 2012, Conclusions XIX-4 (2011); July 2005, Conclusions XVII-2] 

2.7 UPR: Recommendations to prohibit corporal punishment were also made during the Universal Periodic Review of the UK in 2008,[footnoteRef:27] in 2012,[footnoteRef:28] and again in 2017.[footnoteRef:29] The Government rejected them on all three occasions. [27:  25 August 2008, A/HRC/8/25/Add.1, Report of the Working Group: Addendum, paras. 28, 29 and 30]  [28:  29 May 2012, A/HRC/WG.6/13/L.7, Draft report of the Working Group, paras. 110(78), 10(79) and 110(80)]  [29:  7 September 2017, A/HRC/36/9/Add.1, Report of the working group: addendum, para. 3; see also 29 August 2017, Annex to the response to the recommendations received on 4 May 2017] 
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