CED/C/WSM/CO/1
CED/C/WSM/CO/1
	
	
	CED/C/WSM/CO/1

	
	ADVANCE UNEDITED VERSION
	Distr.: General
19 March 2026

Original: English


Committee on Enforced Disappearances
		Concluding observations on the report submitted by Samoa under article 29 (1) of the Convention[footnoteRef:2]* [2: 	*	Adopted by the Committee at its thirty session (9-19 March 2026).] 

1.	The Committee on Enforced Disappearances considered the report submitted by Samoa under article 29 (1) of the Convention[footnoteRef:3] at its 559th and 560th meetings,[footnoteRef:4] held on 9 and 10 March 2026. At its 570th meeting, held on 17 March 2026, it adopted the present concluding observations. [3: 		CED/C/WSM/1.]  [4: 		See CED/C/SR.559 and CED/C/SR.560.] 

	A.	Introduction
[bookmark: _Hlk158728817]2.	The Committee welcomes the report submitted by Samoa in March 2023 under article 29 (1) of the Convention, which was prepared in accordance with the Committee’s reporting guidelines, and thanks the State Party for its written replies,[footnoteRef:5] submitted in December 2025, to the list of issues prepared by the Committee.[footnoteRef:6] [5: 		CED/C/WSM/RQ/1.]  [6: 		CED/C/WSM/Q/1.] 

3.	The Committee appreciates the constructive dialogue that was held on the measures taken to implement the Convention. It thanks the State Party for the oral responses provided during the dialogue. 
[bookmark: _Hlk158643889]	B.	Positive aspects
4.	The Committee welcomes the State Party’s ratification of the Rome Statute of the International Criminal Court and the ratification or accession to six out of the ten human rights treaties, inviting it to ratify the remaining four.[footnoteRef:7] The Committee further welcomes the standing invitation extended by the State Party to all the special procedures of the Human Rights Council to visit the country. [7: 	                   Samoa has not ratified the International Convention on the Elimination of All Forms of Racial Discrimination; the International Covenant on Economic, Social and Cultural Rights; the Optional Protocol to the Convention against Torture and the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.


.] 

5.	The Committee welcomes the progress made by the State Party in areas relevant to the Convention, including:
           (a)	The adoption of the Samoa National Anti-Corruption Policy 2024/25 - 2028/29, in 2024;
	(b)	The implementation of the Automated Fingerprint Identification System, in 2023;
	(c)	The adoption of the Samoa National Child Care and Protection Policy 2020-2030, in 2020;
	(d)	The adoption of Policy Guidelines on the Management of the Transnational Crimes of Trafficking in Persons and the Smuggling of Migrants, in 2017;
	(e)	The establishment of the National Mechanism for the Implementation, Reporting and Follow-up Taskforce, in 2016, to coordinate, track, and implement recommendations from international human rights mechanisms;
	(f)	The enactment of the Ombudsman (Komesina o Sulufaiga/ Komisina O Sulufaiga) Act, in 2013;
	(g)	The enactment of the International Criminal Court Act, No. 26 of 2007, in 2007.
[bookmark: _Hlk193202505]	C.	Principal subjects of concern and recommendations
6.	While it is aware of the challenges faced by the State Party as a small island developing state, the Committee wishes to highlight its concerns and put forward its recommendations, which have been made in a constructive and cooperative spirit. It invites the State Party to implement its recommendations, with a view to ensure that the legislative and institutional framework of the State Party and the practice of the authorities in charge of their implementation comply fully with the Convention.
	1.	General information
[bookmark: _Hlk177995385]		Applicability of the Convention
[bookmark: _Hlk159603518]7.	The Committee notes the State Party’s dualistic legal system and acknowledges its commitment to work towards the harmonization of the national legislation with the Convention, as expressed by the delegation during the dialogue. However, the Committee regrets that the Convention has not yet been incorporated into domestic legislation and that the State Party has not specified any timeline for that purpose. It also regrets that no decisions have been issued by courts in which the provisions of the Convention have been invoked (arts. 1, 4, 12, and 23).
8.	The Committee calls upon the State Party to incorporate the Convention into domestic legislation and ensure that its provisions can be directly invoked before and applied by national courts or other competent authorities. In this perspective, it also invites the State Party to provide regular training for judges, prosecutors and lawyers about the Convention, including its scope and direct applicability. 
		Individual and inter-State communications
9.	The Committee notes the State Party’s assertion that it will consider the possibility of recognizing the Committee’s competence to receive and consider individual and inter-State communications at the appropriate time and under appropriate circumstances. However, it regrets that the State Party has not specified any time frame set to this end (arts. 31 and 32).
10.	The Committee invites the State Party to make, without undue delay, the declarations necessary to recognize the Committee’s competence to receive and consider individual and inter-State communications under articles 31 and 32 of the Convention. 
		National human rights institution
11.	The Committee welcomes the reaccreditation of the Office of the Ombudsman of Samoa with A status by the Global Alliance of National Human Rights Institutions in 2021, the expansion of its mandate with the Ombudsman (Komesina o Sulufaiga) Act 2013, including the investigation of complaints against the police and other forces. In this connection, the Committee takes note that the Ombudsman, through its Special Investigations Unit, reported two cases of disappearances in 2019 and 2020. Nevertheless, the Committee regrets the lack of information provided by the State Party as to the measures taken to implement the recommendations of the Subcommittee on Accreditation of the Global Alliance. It is also concerned about the limitation of financial and human resources specialized in human rights, that currently affects the Office of the Ombudsman.
12.	The Committee recommends that the State Party strengthen the Ombudsman ensuring the implementation of the recommendations of the Subcommittee on Accreditation of the Global Alliance of National Human Rights Institutions,[footnoteRef:8] and providing it with the human, financial and technical resources it requires to carry out its mandate effectively and independently, in full compliance with the principles relating to the status of national institutions for the promotion and protection of human rights (the Paris Principles), including in relation to enforced disappearance. [8: 	 	Global Alliance of National Human Rights Institutions, report and recommendations of the virtual session of the Subcommittee on Accreditation (18-29 October 2021), pp. 18–22.] 

		Stakeholders’ involvement in the preparation of the report
13.	The Committee notes that the State Party’s report was prepared by the Ministry of Foreign Affairs and Trade, under the guidance of the National Mechanism for the Implementation, Reporting and Follow-up Taskforce, which is composed of representatives of different public entities, the Ombudsman’s Office and civil society organisations as observer[footnoteRef:9]. While noting that, according to the State Party delegation, no civil society organisations currently work on enforced disappearance in the State Party, the Committee regrets the lack of clear information on the way this participation was organized and carried out, and it is concerned about the lack of information on the involvement of civil society organizations working on issues related to enforced disappearances, such migration and human trafficking (art. 24). [9: 	                        CED/C/WSM/RQ/1, para. 9.] 

14.	The Committee recommends that the State Party ensure the effective participation of civil society organizations, in particular all those working in areas potentially related to  enforced disappearance and human rights protection, including the Samoa Victims and Support Group, and the Samoa Umbrella for Non-Governmental Organisations, in the whole cycle of reporting to the Committee, and ensure that they are regularly consulted and informed about all matters relating to the implementation of the Convention.
[bookmark: _Hlk177573861][bookmark: _Hlk176441161]	2.	Definition and criminalization of enforced disappearance (arts. 1–7)
[bookmark: _Hlk177995083]		Non-derogability of the prohibition of enforced disappearance
15.	The Committee notes that the Constitution (articles 105-108) permits derogation from certain rights during state of emergency. However, it notes with concern the lack of a legal provision explicitly stating that the prohibition of enforced disappearance may not be derogated from or restricted on the basis of exceptional circumstances (art. 1).
16.	The Committee recommends that the State Party expressly incorporate the absolute prohibition of enforced disappearance into its domestic law in accordance with article 1 (2) of the Convention and ensure that no exceptional circumstances may be invoked to justify enforced disappearance. In this connection, the Committee invites the State Party to incorporate the prohibition of enforced disappearance into its Constitution, as it did for the prohibition of torture[footnoteRef:10]. [10: 	                        Article 7 of the Constitution.] 

[bookmark: _Hlk177568238]		Statistical information and national register
[bookmark: _Hlk177554260]17.	The Committee takes note that, according to the delegation, the Ministry of Police maintains a “missing persons register”. Nevertheless, it notes that the State Party did not provide any statistical disaggregated data on the number of disappeared persons on its territory (arts. 1–3, 12 and 24).
[bookmark: _Hlk159581106]18.	The Committee recommends that the State Party establish a national register of disappeared persons to generate accurate and up-to-date statistical information, disaggregated by sex, age, nationality, gender identity, sexual orientation, and ethnic, religious or geographical origin. This information should include the date, context and circumstances of the disappearance, the number of disappeared persons who have been located, whether alive or deceased, and the number of cases in which there may have been some form of State involvement in the disappearance within the meaning of article 2 of the Convention, or in which the person was victim of an act as defined in article 2 , committed by persons or groups of persons acting without the authorization, support or acquiescence of the State. 
[bookmark: _Hlk193615311]		Offence of enforced disappearance 
19.	The Committee notes that the International Criminal Court Act of 2007 includes enforced disappearance as a crime against humanity under Part II, Section 6 (2), in conformity with the Rome Statue, and that a person convicted of a crime against humanity shall be punishable by a maximum period of life imprisonment (Section 6(3) of the Act). Nevertheless, the Committee is concerned that:
	(a)	The national legislation does not criminalize enforced disappearance as an autonomous offence; 	
	(b)	The crimes set out in the Crimes Act 2013 under Section 130, on kidnapping; Section 131, on abduction of a child under 16; Section 154, on smuggling migrants; and Section 155, on human trafficking, that the State Party considers sufficient to prosecute and sanction cases of enforced disappearance, do not adequately encompass all the constituent elements and modalities of enforced disappearance as defined in article 2 of the Convention;
	(c)	The International Criminal Court Act specifies that enforced disappearance as a crime of humanity is punishable by a maximum period of life imprisonment, without specifying the minimum penalty applicable, and the mitigating and aggravating circumstances provided for in Section 7 of the Sentencing Act 2016 do not comply with article 7 (2) of the Convention (arts. 2, 4, 5, and 7).
20.	The Committee urges the State Party to: 
	(a)	Incorporate enforced disappearance into national legislation as an autonomous offence in accordance with the definition contained in article 2 of the Convention; 
	(b)	Ensure that the legislative framework guarantees that enforced disappearance is punished with appropriate penalties that take into account the extreme seriousness of the offence;
	(c)	Include in its criminal legislation the specific mitigating and aggravating circumstances set out in article 7 (2) of the Convention.
		Criminal responsibility of superiors and due obedience
21.	The Committee notes that the section 10 of the International Criminal Court Act of 2007 excludes the defence of obedience to superior orders for crimes against humanity, including enforced disappearance, and that section 11 provides for the responsibility of military commanders and other superiors who fail to exercise control over their subordinates. Nonetheless, the Committee is concerned that national legislation does not expressly guarantee that a person who refuses to obey an order or instruction that prescribes, authorizes or encourages enforced disappearance will not be punished (arts. 6 and 23).
22.	The Committee recommends that, when it includes an autonomous crime of enforced disappearance in its national legislation, the State Party ensure that no order or instruction from any public authority – civilian, military or other – may be invoked to justify an enforced disappearance and expressly provide that subordinates who refuse to obey an order to commit enforced disappearance will not be punished, in accordance with article 6 (2)and 23(2) of the Convention.
	3.	Judicial procedure and cooperation in relation to enforced disappearance (arts. 8–15)
		Statute of limitations
[bookmark: _Hlk159372181]23.	The Committee notes that Section 15 of the International Criminal Court Act of 2007 provides for the non-applicability of a statute of limitations for crimes within the jurisdiction of the International Criminal Court, including enforced disappearance as crimes against humanity. Nonetheless, the Committee is concerned that allegations of enforced disappearances that do not amount to a crime against humanity and are prosecuted under Sections 130, 131, 154 and 155 of the Crimes Act 2013 are subject to the standard statute of limitations. The Committee is also concerned that the legislation does not provide for a specific right of victims of enforced disappearance to an effective remedy during the term of limitation (art. 8).
24.	The Committee recommends that, upon the introduction of au autonomous crime of enforced disappearance in its national legislation, the State Party expressly establish that, given the continuous nature of the offence of enforced disappearance, if a statute of limitations is applied concerning criminal proceedings or the seeking by victims of an effective remedy, it should be of long duration and proportionate to the extreme seriousness of the offence, and should commence only from the moment when the fate and whereabouts of the disappeared person is clarified. 
		Jurisdiction over enforced disappearance
25.	The Committee notes Section 13 of the International Criminal Court Act on jurisdiction to try genocide, crimes against humanity, war crimes and crimes of aggression. However, it is concerned that, given that enforced disappearance does not exist as an autonomous offence under national legislation, doubts remain as to whether the State Party may exercise jurisdiction in cases of enforced disappearance in compliance with articles 9 and 11 of the Convention (arts. 9 and 11).
26.	The Committee recommends that the State Party ensure, in law and in practice, that national courts may exercise jurisdiction over acts of enforced disappearance committed abroad when the perpetrator or the victim is a national of Samoa or when the alleged perpetrator is a foreign national or stateless person who is not an official resident of Samoa but is present in the country and has not been extradited or surrendered to another State or to an international criminal tribunal whose jurisdiction the State Party has recognized.
[bookmark: _Hlk177668502]		Prevention of acts that may hinder the progress of investigations
27.	The Committee is concerned about allegations questioning the judicial independence in the framework of the Constitution Amendment Act, the Judicature Act, and the Land and Titles Act, adopted in 2020. In this connection, the Committee notes with concern that these Acts provide for the creation of separate land courts, the removal of the right to appeal decisions to the Supreme Court, and an easier way to dismiss judicial officers by the Executive power[footnoteRef:11]. Moreover, the Committee is concerned at the lack of information on the actions taken to prevent and combat corruption, which may impact on the treatment of any case related to enforced disappearance (arts. 11 and 12). [11: 	                    	A/HRC/WG.6/39/WSM/2, para. 12.] 

28.	The Committee seconds the recommendations supported by Samoa during its third universal periodic review of the Human Rights Council to ensure the independence of the judiciary[footnoteRef:12]. Additionally, the State Party should adopt measures to prevent and combat corruption, including for the treatment of any case related to enforced disappearance. [12:         	 	A/HRC/49/2, para. 521; A/HRC/49/7, paras. 106.45 and 106.46.] 

[bookmark: _Hlk177760824]		Search for disappeared persons and investigation and prosecution of cases of enforced disappearances
29.	 The Committee notes that, according to the State Party, any alleged enforced disappearance will be investigated under the Crimes Act 2013, the Criminal Procedure Act 2016 and other relevant legislation. It also notes that, under Section 16 of the International Criminal Court Act of 2007, the prosecution of crimes against humanity, including enforced disappearance, requires the consent of the Attorney General. The Committee further notes the mandates of the Special Investigations Unit within the Office of the Ombudsman and the Professional Standards Unit within the police force to investigate misconduct and neglect of duties. Nevertheless, the Committee is concerned that:
	(a)	The State Party currently does not count with a mechanism, clear procedure and protocol to search for disappeared persons, and to investigate and prosecute alleged enforced disappearances;
	(b)	The authorities in charge of the search require 24 hours to have passed after the report of a disappearance in order to initiate the search for a disappeared person, and the search process of reference appears to be limited to the posting of a notice on the Facebook page of the Samoa Police, Prisons and Corrections Services, and in other means of communication;
	(c)	The legal framework does not guarantee that any alleged enforced disappearance is investigated ex officio, even if no formal complaint has been submitted;
	(d)	The lack of clarification about the division of tasks between search and investigation authorities, on the coordination mechanisms that exist between them and on the way in which the competent authorities inform the relatives of disappeared persons about and facilitate their participation in the search and investigation processes (arts. 12 and 24).
30.	The Committee recommends that the State Party, in accordance with the Guiding Principles for the Search for Disappeared Persons:[footnoteRef:13] [13: 		CED/C/7.] 

	(a)	Develop and carry out a strategy and a mechanism to search for disappeared persons, ensuring that the search begin as soon as authorities become aware of a disappearance and that all persons who have disappeared and whose fates are not yet known are searched for and located;
	(b)	Ensure that all allegations of enforced disappearance are investigated promptly, thoroughly, effectively and impartially, even in the absence of a formal complaint, and with due diligence at all stages of the process;
	(c)	Guarantee that the alleged perpetrators are prosecuted and, if found guilty, punished in accordance with the seriousness of the offence, and that victims are provided with full reparation and appropriate protection and assistance;
	(d)	Guarantee that the relatives of disappeared persons are regularly informed of the progress and results of the search and investigation and can participate in the proceedings if they so wish;
	(e)	Ensure effective coordination between the competent authorities in the search for disappeared persons, the investigation, and the prosecution, including the Samoa Police Service, the Office of the Attorney General, the Office of the Ombudsman, and the judiciary, and guarantee that they have the appropriate financial, technical and human resources to duly carry out their work. 
31.	The Committee further notes that, according to the information provided by the delegation, there have been no complaints or cases of enforced disappearance in the State Party. Nonetheless, the Committee is concerned about the allegations received as to the disappearance of Mr. Semi Leau in 2019 and of Mr. Chong Nee in 2020; about the lack of information on the progress of the related search and investigation processes (art. 2, 3, 12).
32.	The Committee requests the State Party to ensure that all allegations of disappearance or enforced disappearance are duly investigated, until the fate of the disappeared person is clarified. In that perspective, ensure that concrete measures are immediately taken to search for Mr. Semi Leau and Mr. Chong Nee and to investigate their respective disappearances.
		Suspension from duties
[bookmark: n6689][bookmark: n1547]33.	The Committee notes that, under Article 52 of the Samoa Police Service Act 2009, any member of the police may be suspended while investigations are undertaken in relation to an alleged offence in which they would be involved. The Committee however regrets that the existing legislation does not specify that no law enforcement or security forces whose members are suspected of involvement in the commission of enforced disappearance shall participate in the investigation, and that the State Party did not provide information on the concrete measures taken to prevent such participation (art. 12).
34.	The Committee recommends that the State Party review its legislative and institutional framework to guarantee that those suspected of having committed or taken part in the commission of enforced disappearance are not in a position to influence the progress of an investigation, including by ensuring that they are suspended from their duties from the outset and for the duration of the investigation, without prejudice to the presumption of innocence. 
		Protection of persons who report or who participate in the investigation of enforced disappearance
35.	The Committee notes that the Evidence Act 2015 provides for anonymity orders for witness (Section 93) and court orders to protect witness (Section 116). It also notes that the International Criminal Court Act of 2007 provides for mutual legal assistance for protecting victims and witnesses and preserving evidence (Section 28 (a)(xi) and 72). The Committee however regrets that the State Party currently does not have mechanisms to protect complainants, witnesses, relatives of the disappeared person and their counsel, and all those participating in the search for the disappeared persons and in the investigation of their disappearance (arts. 12, 18 and 24).
36.	The Committee recommends that the State Party establish mechanisms, including a structured programme, to ensure that all the persons referred to in article 12(1) and 18(1) of the Convention are effectively protected from any ill-treatment or intimidation as a consequence of a complaint, of any evidence given, or of the search for information concerning a person deprived of liberty.
		Mutual legal assistance
[bookmark: _Hlk193267198]37.	The Committee notes the Mutual Assistance in Criminal Matters Act 2007, which provides for assistance in locating and identifying persons and obtaining evidence (Sections 27 and 28). It also notes the Extradition Act 1974, and that, according to the delegation, the State Party has passed mutual assistance agreements with Australia and New Zealand, but that no extradition treaties have been adopted with other State Parties. It further takes note that, according to the State Party, cooperation or mutual legal assistance has never been requested with regard to cases of enforced disappearances. Nevertheless, taking into account that enforced disappearance is not criminalized as an autonomous offence in national legislation, the Committee is concerned that the assistance requested to the State Party would not be provided in cases of enforced disappearance owing to the reciprocity requirement. It is further concerned about the lack of information regarding the cases in which Samoa could refuse assistance if a request by a foreign State would be “against the interest of justice” (Section 24.a of the Mutual Assistance in Criminal Matters Act) (arts. 13–15).
38.	While acknowledging the urgent need for the criminalization of enforced disappearance as an autonomous crime in national legislation, the Committee recommends the State Party to ensure that enforced disappearance is included as an extraditable offence in any existing or future extradition treaties. Furthermore, the State Party should ensure that cooperation and mutual legal assistance with other countries is guaranteed without limitation in all cases related to enforced disappearance, removing any conditions to such cooperation, in order to ensure the sharing of information and evidence to support the search for disappeared persons, the investigation of disappearances and prosecution of alleged perpetrators, as well as the identification processes and support to victims, in full compliance with articles 14 and 15 of the Convention.
	4.	Measures to prevent enforced disappearance (arts. 16–23)
		Non-refoulement
39.	The Committee notes the information provided during the dialogue on the extradition and deportation procedures, including the authorities responsible for handling extradition requests and deportation orders, under the Extradition Act 1974 and the Immigration Act 2020. It further notes that Samoa is a Party to the Convention relating to the Status of Refugees, and that the Extradition Act 1974 establishes restrictions on extradition, including if it is related to an offence of a political character and if it would be “unjust or oppressive” to extradite the person (Sections 6(1) and 10(3)(c)). Nevertheless, the Committee is concerned about:
[bookmark: _Hlk159427758]	(a)	The absence of a legal provision that includes the risk of enforced disappearance as a basis for prohibiting the expulsion, return, surrender or extradition of a person to another State, and the lack of information on the criteria and procedures applied to assess this risk;
	(b)	The lack of information as to whether an appeal against a decision authorizing expulsion, return, surrender or extradition has a suspensive effect, while noting that this appeal may be lodged (art. 16).
40.	The Committee recommends that the State Party ensure systematic and strict respect for the principle of non-refoulement. In that regard, the State Party should:
	(a)	Consider explicitly prohibiting, in its national legislation, any expulsion, return, surrender or extradition when there are substantial grounds for believing that the person concerned may be in danger of being subjected to enforced disappearance;
	(b)	Adopt clear criteria and procedures for assessing and verifying the risk of being subjected to enforced disappearance and, where there is such risk, ensure that the person concerned is not expelled, returned, surrendered or extradited;
	(c)	Guarantee that any decision authorizing expulsion, return, surrender or extradition can be appealed within a reasonable deadline and that such an appeal has a suspensive effect.
		Enforced disappearance in the context of trafficking in persons and migration
41.	The Committee notes that the State Party has acceded to the United Nations Convention against Transnational Organized Crime in 2014 and that trafficking in persons is criminalized under Section 155 of the Crimes Act 2013. Moreover, it takes note that Samoa participates in the Pacific Transnational Crime Network and hosts the Pacific Transnational Crime Coordination Centre in Apia. Nevertheless, the Committee regrets that:
	(a)	The Crimes Act 2013 does not include comprehensive anti-trafficking provisions and the State Party does not have a standalone legislation and a national action plan on trafficking in persons, while it currently faces an increase in human trafficking in the Pacific Islands for sexual exploitation and forced labor in fishing, tourism, domestic work, and agriculture;
	(b)	No reliable data are available regarding the full scope of human trafficking in the State Party;
	(c)	The State Party did not provide information on the measures taken to prevent disappearance, identify cases of enforced disappearance in the context of trafficking in persons and migration, and on the measures taken to investigate and prosecute perpetrators of such crimes (arts. 12, 14 –16 and 24).
42.	Recalling its general comment No. 1 (2023) on enforced disappearance in the context of migration, the Committee recommends that the State Party:
	(a)	Consider drafting or amending legislation to develop a comprehensive trafficking in persons law that is aligned to international standards and elaborate a National Action Plan on trafficking in persons;
[bookmark: _Hlk178242326]	(b)	Ensure that all allegations of disappearance in the context of trafficking in persons and migration are thoroughly investigated, taking into account that the alleged acts may constitute enforced disappearance;
	(c)	Guarantee that those responsible are prosecuted and, if found guilty, are sentenced appropriately, and that victims are provided with full reparation and appropriate protection and assistance;
	(d)	Strengthen international cooperation and mutual legal assistance to prevent the disappearance of persons in the context of trafficking in persons and migration, facilitate the exchange of information and evidence with other States concerned to promote search and investigation processes; 
	(e) 	Assist victims of enforced disappearance, search for, locate and release disappeared persons and, in the event of death, in exhuming and identifying them and returning their remains; 
	(f)	Regularly collect and publicize disaggregated data on the number and profile of victims of trafficking in the State Party.
[bookmark: _Hlk178067093]		Secret detention and fundamental legal safeguards
43.	The Committee notes Articles 6 and 9 of the Constitution on the rights to personal liberty and to a fair trial, and that, according to the information received by the State Party, there have been no formal complaints regarding alleged violations of fundamental legal safeguards of persons deprived of liberty, and no reported cases of unlawful deprivation of liberty[footnoteRef:14]. It also notes that the Criminal Procedure Act 2016 provides for arrest without a warrant (Section 29); the Prisons and Corrections Act 2013 enshrines the rights of prisoners (Section 60 (f)); and the Diplomatic Privileges and Immunities Act 1978 provides for the access to consular assistance of persons in custody (Article 36). In addition, the Committee notes that the Office of the Ombudsman is mandated to monitoring places of detention, and that, according to the delegation, civil society organizations can access prisons in order to carry out rehabilitation activities. Nonetheless, the Committee is concerned about: [14: 	 	CED/C/WSM/RQ/1, paras. 34 and 36.] 

	(a)	The lack of a legal provision prohibiting secret or unofficial detention; 
	(b)	The limited information on how fundamental legal safeguards are fulfilled in practice from the outset of the detention; 
	(c)	The lack of clarity concerning the maximum time of police custody, considering that Article 6 of the Constitution indicates 24 hours and Section 37 of the International Criminal Court Act 2007 refers to 48 hours;
	(d)	The absence of information on the effectivity of habeas corpus in cases of arbitrary detention;
	(e)	The limitation imposed by Section 48(b) of the Ombudsman Act 2013, according to which the Ombudsman requires the consent of the “occupier” to visit private premises where people could be deprived of liberty (arts. 17, 18, and 24).
44.	The Committee recommends that the State Party:
[bookmark: _Hlk158656668]	(a)	Expressly prohibit secret detention in national legislation and ensure that, at all stages of proceedings, persons deprived of their liberty are only held in officially recognized and supervised places of deprivation of liberty;
	(b)	Guarantee that all persons, from the outset of the deprivation of liberty and regardless of the offence with which they are charged, are afforded in law and in practice all the fundamental legal safeguards provided for under article 17 of the Convention, including access to a lawyer and to medical examination, and can communicate without delay with their relatives or any other person of their choice and, in the case of foreign nationals, with their consular authorities; 
	(c)	Harmonize its legislation to ensure that persons arrested or detained on a criminal charge are brought promptly before a judge, within 24 hours;
	(d)	Ensure that any person deprived of liberty is entitled to take proceedings before a court or, in the case of suspected enforced disappearance, where the person deprived of liberty is not able to exercise such a right, any person with a legitimate interest is afforded that entitlement, so that the court may decide without delay on the lawfulness of the deprivation of liberty and order the person’s release if such deprivation of liberty is not deemed lawful;
	(e)	Enshrine in legislation the competence of the Samoa Ombudsman to conduct unannounced visits to all places where persons are or may be deprived of the liberty.
[bookmark: _Hlk178067679]		Registers of persons deprived of liberty 
[bookmark: _Hlk178067814][bookmark: _Hlk193267957]45.	The Committee notes that prisoners’ records are managed by the Samoa Police, Prisons and Corrections Services, and the existence of four prisons in the State Party, namely Tafa'igata, Oloamanu, Vaiata and Tanumalala. However, it is concerned that: 
	(a)	The State Party did not provide information on registration procedures in other places of deprivation of liberty, such as mental health facilities;
	(b)	The registers of deprivation of liberty do not contain all the information enumerated in article 17 (3) of the Convention;
	(c)	It remains unclear whether the registration in place is manual or electronic, and the existing registers are not interoperable;
	(d)	Existing mechanisms do not guarantee that registers are completed as soon as a person is deprived of liberty and are systematically updated in a timely manner, including transfers between places of deprivation of liberty;
	(e)	The information available does not reflect that the current system guarantees that any person with a legitimate interest can have timely access to the information contained in the registers of reference, in compliance with article 18 of the Convention (arts. 17, 18, 20 and 22). 
46.	The Committee recommends that the State Party:
	(a)	Ensure the interoperability of the registers of all categories of places of deprivation of liberty, guaranteeing that they all contain, as a minimum, the information required under article 17 (3) of the Convention, and that all persons deprived of liberty are registered without exception and from the outset of the deprivation of liberty;
	(b)	Guarantee that information in the registers, if possible, is entered electronically in reliable protected softwares; that it is updated promptly and accurately, including with regard to transfers; that it is subject to periodic checks; and that, in the event of irregularities, the officers responsible are duly sanctioned;
	(c)	Ensure that any person with a legitimate interest, such as relatives of persons deprived of liberty or their representatives or counsel, has prompt access to all the information listed in article 18 (1) of the Convention and that appropriate measures are taken to protect the persons referred to in paragraph 2 of this article.
		Training 
47.	The Committee notes that, according to the information provided during the dialogue, the Ombudsman Office and the Ministry of Women, Community and Social Development provide human rights training for law enforcement agents, including police and prison officers. Nonetheless, the Committee regrets the absence of specific and systematic training on the Convention and on enforced disappearance for all officials referred to in article 23 (1) of the Convention. It is also concerned about the lack of information on the impact of the human rights training provided for law enforcement agents (art. 23).
48.	The Committee recommends that the State Party ensure that all law enforcement and security personnel, civil or military, medical personnel, public officials and other persons who may be involved in the custody or treatment of any person deprived of liberty, including judges, prosecutors and other officials responsible for the administration of justice, receive specific and regular training on the Convention and on enforced disappearance, including on the Committee’s Guiding Principles for the Search for Disappeared, with periodic evaluation of the impact of this training. The Committee reminds the State Party that it is willing to support these efforts.
	5.	Measures to protect and guarantee the rights of victims of enforced disappearance (art. 24)
[bookmark: _Hlk178015896]		Definition of victim and rights to know the truth and to receive reparation and prompt, fair and adequate compensation
49.	The Committee takes note that the International Criminal Court Act of 2007 provides for the enforcement of orders for victim reparation (Section 99). Nonetheless, it observes with concern that: 
	(a)	Under Section 2 of the Sentencing Act 2016, the definition of victim does not fully comply with article 24 of the Convention in so far as it does not guarantee the inclusion of any individual who has suffered harm as the direct result of an enforced disappearance;
	(b)	A criminal conviction is required for victims to have access to compensation and reparation; 
	(c)	The right of victims to the truth and the importance of memorialization are not specifically recognized in national legislation (art. 24). 
50.	The Committee recommends that the State Party:
	(a)	Adopt a definition of “victim” in national legislation in full compliance with article 24 (1) of the Convention;
	(b)	Ensure that any individual who has suffered harm as a direct result of enforced disappearance has access to a system of full and adequate reparation that complies with article 24 (4) and (5) of the Convention, including not only compensation but also rehabilitation, satisfaction and guarantees of non-repetition, and that is applicable even if no criminal proceedings have been initiated;
	(c)	Recognize in national legislation the right of victims of enforced disappearance to know the truth, in accordance with article 24 (2) of the Convention, and the memorialization of such acts.
[bookmark: _Hlk178506781]		Legal situation of disappeared persons whose fate has not been clarified and that of their relatives
[bookmark: _Hlk178512401]51.	The Committee notes the Births, Deaths and Marriages Registration Act 2002 and the Evidence Act 2015. It also notes with concern that, according to the information provided during the dialogue, persons are presumed dead if they have not been seen or heard from for seven years, which allows for the issuance of death certificates. The Committee further regrets that the system governing the legal situation of disappeared persons whose fate has not been clarified does not take account of the situation of social and economic vulnerability in which enforced disappearance places the families of disappeared persons, and that a declaration of death is required for relatives of a disappeared person to obtain access to social services and family and property rights (art. 24).
52.	The Committee recommends that the State Party review its national legislation to ensure that the legal situation of disappeared persons whose fate has not been clarified and that of their relatives are regularized in accordance with article 24 (6) of the Convention, in fields such as social welfare, financial matters, family law and property rights, within a reasonable period of time and without requiring that the disappeared person be declared dead. In this regard, the Committee encourages the State Party to provide, by law, for the issuance of declarations of absence as result of disappearance, irrespective of the duration of the disappearance.
		Situation of women who are relatives of disappeared persons
53.	The Committee is concerned about discriminatory legal provisions against women, particularly with regard to marriage, matrimonial property and spousal and child maintenance, and inheritance,[footnoteRef:15] and the potential negative impact of these limitations on women’s enjoyment of the rights enshrined in the Convention (art. 24). [15: 
 	 		CEDAW/C/WSM/CO/6, para. 43 (a)(b).] 

54.	The Committee recommends that the State Party ensure that all women and girls who are relatives of a disappeared person are able to exercise all the rights enshrined in the Convention. In this connection, the Committee endorses the recommendation of the Committee on the Elimination of Discrimination against Women that the State Party should review all discriminatory provisions relating to marriage and family relations, ownership, sharing and inheritance of land.[footnoteRef:16] [16: 	                    	CEDAW/C/WSM/CO/6, para. 44(a)(d).] 

		Identification and dignified return of remains 
55.	The Committee welcomes that the Samoa Police, Prisons and Corrections Services implemented the Automated Fingerprint Identification System in 2023, to which police and forensic officers have access. Nevertheless, the Committee is concerned about the scarce forensic capacity to conduct identification processes, and the fact that, according to the delegation, forensic samples have to be sent overseas for analysis. It is also concerned at the lack of clarity of the legal and policy framework applicable for the identification of human remains, and the absence of a national genetic database (arts. 12, 19 and 24).
56.	The Committee recommends the State Party to strengthen the expertise of the competent authorities, including forensic capacity, to ensure the identification in country, as well as the safekeeping of the bodies and human remains, and their dignified return to the relatives of the disappeared persons. In that perspective, the State Party should ensure that the competent authorities are provided with the necessary human, technical and financial resources and adopt and implement specialized guiding protocols for this purpose. The State Party should also establish without delay a genetic database to facilitate the identification of disappeared persons.
		Right to form and freely participate in organizations and associations
57.	While noting that freedom of speech, assembly and association is protected under article 13 of the Constitution, the Committee notes with concern that civil society sector in Samoa remains small and underfunded. It further notes with concern the fact that the Crimes Act 2013 criminalizes "unlawful" and "disorderly" assembly (Sections 42 and 43) and restrictions to the right to assembly and association, particularly regarding traditional village governance (art. 24).
58.	The Committee recommends that the State Party respect and promote the right of all persons to form and freely participate in organizations and associations and guarantee an open civic space for the activities of civil society organizations, including those working on issues related to the Convention, in full compliance with article 24 (7) of the Convention.
	6.	Measures to protect children from enforced disappearance (art. 25)
		Wrongful removal of children
59.	While noting the criminalization of the abduction of children under 16 (Section 131 of the Crimes Act 2013), the Committee regrets that national legislation does not penalize the wrongful removal of children, as provided for in article 25 (1) of the Convention. It also notes that, according to the information provided during the dialogue, the State Party is considering the inclusion of specific provisions penalizing the wrongful removal of children in the Samoa Child Care and Protection Bill (art. 25).
60.	The Committee recommends that the State Party incorporate without undue delay all the acts described in article 25 (1) of the Convention into its legislation as specific offences, establishing appropriate penalties that take into account their extreme seriousness. The State Party should prevent the disappearance of children, and search for and identify children who may have been victims of wrongful removal within the meaning of article 25 (1) (a) of the Convention and establish specific procedures for returning these children to their families of origin.
61.	While taking note of the progress in birth registration coverage among children under 5 years of age, the Committee is concerned that the birth registration rates in Samoa is one of the lowest in the Pacific. In this connection, the Committee regrets the challenges that hinder complete registration, including the limited legal and policy framework guiding the birth registration process, rural remoteness, as well as administrative hurdles such as birth registration fees. 
62.	The Committee recommends that the State Party prevent the disappearance of children by strengthening the birth registration system, ensuring the registration of the births of all children, raising awareness among the general public of the importance of birth registration and improving the completeness and accuracy of information collected at birth. In this connection, the Committee endorses the recommendations of the Committee on the Rights of the Child to implement free and early birth registration procedures, and to improve the registration of births occurring outside hospital facilities and consider the use of mobile birth registration teams in remote communities.[footnoteRef:17] [17: 	
	 	CRC/C/WSM/CO/2-4, para. 29 (a) (b).] 

		Adoption
63.	The Committee notes the Infant Ordinance 1961, the Crimes Act 2013 (Sections 131 and 196), and that, in 2022, the Samoan Court implemented stricter directives for intercountry adoptions, including in-person court appearances of adoptive parents to present their application, the Attorney General’s certificate indicating that there are no suitable relatives in Samoa for the child, and the restriction to cases where the child and adoptive parents are relatives. It further notes that New Zealand has implemented a temporary suspension of adoptions from Samoa. In addition, the Committee notes with interest the Samoan Adoptees Restitution Trust, ordered by a court from the United States of America regarding the illegal intercountry adoptions of 66 Samoan children facilitated by a United States-based adoption agency in the 2000s. According to the information received by the Committee, the fines to be paid by those prosecuted in the adoption agency were collected into a trust account, inter alia, to facilitate family reunification between these Samoan children and their biological parents. Nonetheless, the Committee is concerned that:
	(a)	The State Party does not count with legal procedures to review and, where appropriate, annul any adoption, placement or guardianship of children that originated in enforced disappearance and to restore a child’s identity in this context;
	(b)	The State Party did not reply to the questions of the Committee as to the investigation and prosecution of allegations of illegal intercountry adoptions and on the implementation of the Samoan Adoptees Restitution Trust;
	(c)	The data on adoptions and the capacity of the Ministry of Women, Community and Social Development to register and monitor adoptions remain limited;
	(d)	The current legal framework does not regulate the so-called “informal adoptions”, within extended families;
	(e)	The State Party has not ratified yet the Hague Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption (art. 25).
64.	Recalling the joint statement on illegal intercountry adoptions,[footnoteRef:18] the Committee recommends that the State Party: [18: 		CED/C/9.] 

	(a)	Harmonize its Criminal Code with article 25 (4) of the Convention and establish specific procedures for reviewing and, where appropriate, annulling any adoption, placement or guardianship of children that originated in enforced disappearance and for restoring the identity of the child concerned, taking into account the best interests of the child;
[bookmark: _Hlk193268790]	(b)	Investigate and prosecute any person involved in an illegal adoption that may constitute an enforced disappearance;
	(c)	In line with the recommendation of the Committee on the Rights of the Child,[footnoteRef:19] strengthen data collection on adoption and the capacity of the Ministry of Women, Community and Social Development to register and monitor all forms of adoption, and regulate the so-called informal adoption; [19: 		CRC/C/WSM/CO/2-4, para. 37 (a)(b)(c).] 

	(d)	Consider ratifying the Hague Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption;
	(e)	As necessary for the purpose of giving effect to these recommendations, request the cooperation of other States Parties under articles 14, 15 and 25 of the Convention.
	D.	Fulfilment of the rights and obligations under the Convention, dissemination and follow-up
65.	The Committee wishes to recall the obligations undertaken by States when becoming parties to the Convention and, in this connection, urges the State Party to ensure that all the measures that it adopts, irrespective of their nature or the authority from which they emanate, are in full accordance with the Convention and other relevant international instruments.
[bookmark: _Hlk180583716]66.	The Committee also wishes to emphasize the particularly cruel effect of enforced disappearance on women and children. Women and girls who are subjected to enforced disappearance are particularly vulnerable to sexual and other forms of gender-based violence. Women and girls who are relatives of a disappeared person are particularly likely to suffer serious social and economic disadvantages and to be subjected to violence, persecution and reprisal as a result of their efforts to locate their loved ones. Children who are victims of enforced disappearance, either because they themselves were subjected to disappearance or because they suffer the consequences of the disappearance of their relatives, are especially vulnerable to numerous human rights violations, including identity substitution. In this context, the Committee places special emphasis on the need for the State Party to ensure that gender issues and the specific requirements of women and children are systematically taken into account in implementing the recommendations contained in the present concluding observations and all the rights and obligations set out in the Convention.
67.	The State Party is encouraged to widely disseminate the Convention, its report submitted under article 29 (1) of the Convention, the written replies to the list of issues drawn up by the Committee and the present concluding observations, in order to raise awareness among the judicial, legislative and administrative authorities, civil society and non-governmental organizations operating in the State Party and the general public. The Committee also encourages the State Party to promote the participation of civil society, in particular organizations of victims, in the process of implementing the recommendations contained in the present concluding observations.
68.	Under article 29 (3) of the Convention, the Committee requests the State Party to submit, by no later than 19 March 2033, specific and updated information on the implementation of all its recommendations and any other new information on the fulfilment of the obligations contained in the Convention. In the meantime, the Committee invites the State Party to review its national legislation in compliance with the present Concluding Observations. The Committee reiterates its availability to support the State Party in that regard. It also encourages the State Party to consult civil society, in particular organizations of victims, when preparing this information, on the basis of which the Committee will determine whether it will request additional information under article 29 (4) of the Convention. 
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