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Executive Summary

1. The present report was prepared by the Human Rights Commissionerof the Oliy Majlis of the Republic of Uzbekistan (Ombudsman), operating in accordance with the Law of the Republic of Uzbekistan “On the Human Rights Commissioner of the Oliy Majlis of the Republic of Uzbekistan (Ombudsman )” dated August 27, 2004.

2. This Alternative Report of the Human Rights Commissioner of the Oliy Majlis of the Republic of Uzbekistan (Ombudsman)is on the subject of exercising the human right to freedom from all forms of discrimination. The Human Rights Commissioner of the Oliy Majlis of the Republic of Uzbekistan welcomes the official report of the Republic of Uzbekistan (combining the eighth and ninth regular reports by the Republic of Uzbekistan) on the implementation of provisions of the UN Convention on the Elimination of All Forms of Discrimination, and shares many of its conclusions and opinions. Ombudsman agrees that certain positive changes have been introduced in Uzbekistan’s national legislation and policies, aiming to prevent racist or other forms of discrimination.

3. Ombudsman’s objective is to present an opinion on the enforcement of the human right to freedom from discrimination, which is different from the official view, based on other sources of information.

4. When compiling this report, the Human Rights Commissioner used the following main sources of information: complaints from citizens viewing themselves as victims of discrimination, who have approached the Ombudsman; monitoring surveys conducted by the Ombudsman on various categories of human rights; analysis of the legislation of the Republic of Uzbekistan; official speeches; and mass media publications. 

Introduction

5. One of the fundamental objectives of the state policies and social development of the Republic of Uzbekistan is interethnic concord and stability, which is a distinguishing characteristic of the country’s development.

6. Uzbekistan’s Constitution guarantees equal rights and freedoms for all citizens, regardless of their ethnical, religious or linguistic backgrounds. Today, representatives of different ethnicities residing in Uzbekistan are taking an active part in the social and economic development of the country, and in the expansion of democratic processes within the community. Nearly all of the country’s ethnicities are represented in Uzbekistan’s legislative, executive and judicial authorities.

7. On August 31, 1995, Oliy Majlis of the Republic of Uzbekistan ratified the International Convention on the Elimination of All Forms of Racial Discrimination. Immediately thereupon, the work on implementing those provisions of the treaty, which were yet to be reflected in the national legislation, began.

8. The legislation of the Republic of Uzbekistan guarantees same rights and freedoms for equality before the law, regardless of race, gender, ethnicity, language, religion, social background, beliefs, and personal and social standings. 

9. The main legislative instrument providing for the equality of basic human rights and freedoms in the political, economic, social, cultural and other fields of publiclife is the Constitution of the Republic of Uzbekistan of 1992. Article 8 of the Constitution of the Republic of Uzbekistan states, “The people of Uzbekistan shall be the citizens of the Republic of Uzbekistan, regardless of their ethnicity.”

10. “All citizens of the Republic of Uzbekistan, regardless of their ethnicity or nationality … shall enjoy equal civil rights and shall be protected by the Constitution of the Republic and its Laws.” (Article 15 of the Constitutional Law on the Basic Principles of the State Independence of the Republic of Uzbekistan of 1991).

11. The principle of the equality of citizens before the law and non-discrimination is also stipulated in the industry-specific legislation, which regulates personal, political, economic, social and cultural rights: the Labour Code, the Civil Code, the Family Code, the Criminal Code, the Laws “On Education,” “On Basic Principles of the State Youth Policies in the Republic of Uzbekistan,” “On Public Appeals,” etc. This principle is also stipulated in the procedural legislation, including the Criminal Procedure Code (Article 16), the Civil Procedure Code (Article 6), and the Commercial Procedure Code (Article 7).

12. Uzbekistan’s legal system provides for serious liability for violating the equality of citizens. The Code of the Republic of Uzbekistan on Administrative Liability determines the liability as a fine for violating citizens’ rights for a free choice of language in nurturing and educating, for creating obstacles and restrictions in the use of language, for disregarding the state language, as well as languages of other ethnicities and nationalities, residing in the Republic of Uzbekistan.

13. Article 141 of the Criminal Code of the Republic of Uzbekistan provides for a criminal penalty for violating the equality of citizens. This penalty is stipulated in Chapter VII of the Criminal Code, which combines crimes attains the constitutional rights and freedoms of citizens.

14. Pursuant to Article 156 of the Criminal Code of the Republic of Uzbekistan, the criminal liability is applied for instigating ethnic, racial or religious enmity, meaning intentional actions degrading ethnic honour and dignity, which were taken with the objective of inciting enmity, intolerance or discord against any groups of the population based on national, racial or ethnic principles, as well as direct or indirect restriction or creation of direct or indirect advantages depending on national, racial or ethnical backgrounds.\

15. With the purpose of ensuring the right for freedom from discrimination, the country conducts events aiming to:

· create an atmosphere of interethnic concord and tolerance;

· develop institutions and legal mechanisms to ensure individual and collective human rights, including those of racial, national and ethnic minorities;

· preserve cultural identity of ethnic minorities and their integration in the society;

· ensure representation of ethnic groups in all areas of the public life.

16. The analysis of citizen complaints and monitoring survey results allows to state that the legislative, administrative and judicial mechanisms of counteracting racial discrimination are not used to their fullest extent, which causes violations of the legislation of the Republic of Uzbekistan.

I. Information relating to Article 1 of the Convention

Article 1, Clause 1

“In this Convention, the term “racial discrimination” shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.”

17. Pursuant to part one of Article 13 of the Constitution of the Republic of Uzbekistan, “The democracy in the Republic of Uzbekistan is based on universal human values, according to which of the highest value is a human being, his/her life, freedom, honour, dignity and other integral rights.”Part one of Article 18 of the Constitution guarantees that “all citizens of the Republic of Uzbekistan enjoy equal rights and freedoms and are equal before the law regardless of gender, race, nationality, language, religion, social origin, beliefs, personal and social standings.”Article 44 provides that “Each person shall be guaranteed to enjoy judicial protection of his/her rights and freedoms, the right of appeal to court against illegal actions of state authorities, officials or public associations.” Pursuant to Article 46, “women and men shall enjoy equal rights.”

18. The term “discrimination” is used in the Labour, Criminal, Tax Codes, as well as the Laws of the Republic of Uzbekistan “On Detention under a Criminal Case,”“On the Social Security of the Disabled,” “On Counteracting Human Trafficking,” “On Guaranteeing Children’s Rights,” “On Public Appeals,” and “On Public Healthcare.” However, these laws fail to define the term “discrimination.”

19. Thus, the term “discrimination” remains insufficiently clear for professional lawyers and for the general public, which creates certain difficulties in protecting the right for freedom from discrimination. 

20. The Republic of Uzbekistan does not have special anti-discriminatory legislation or any legislative instruments with any sort of a definition of direct and indirect discrimination.

21. The concepts of “race” and “racial” are used in Uzbekistan in a limited way and are traditionally associated with the biological origin, physical appearance and skin colour. Distinction based on origin or culture is more commonly done through the term “ethnical.” Hence, hereinafter the terms “racial discrimination” and “ethnical discrimination” are used as full synonyms. 

Article 1,Clause 4

“Special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or individuals requiring such protection as may be necessary in order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination, provided, however, that such measures do not, as a consequence, lead to the maintenance of separate rights for different racial groups and that they shall not be continued after the objectives for which they were taken have been achieved.”

22. Current legislation does not define the term “ethnic minority.” There is only one international treaty ratified by Uzbekistan, providing for the protection of ethnic minorities. Namely, on December 9, 1992,the Resolution of the Supreme Council of the Republic of Uzbekistan has ratified the Treaty on Issues Related to the Restoration of the Rights of Deported Individuals, Ethnic Minorities and Nationalities. According to this Treaty, a state undertakes to compensate only with respect to “repressed nationalities,” i.e. ethnic groups that were deported during 1930-40s.
23. The declaration of the principle of equality in itself cannot ensure the protection of the interests of ethnic minorities at a proper level. There is a need for an appropriate legal base, which would define the status of an ethnic minority. 
II. Information relating to Articles 2-7 of the Convention

Article 2, Clause 1

“States Parties condemn racial discrimination and undertake to pursue by all appropriate means and without delay a policy of eliminating racial discrimination in all its forms and promoting understanding among all races.”

24. The principle of equality of all before the law is guaranteed by the Constitution of the Republic of Uzbekistan and other legislative acts. 

25. The provisions of the Constitution of the Republic of Uzbekistan on the equality are reproduced in a whole range of legislative acts: the Civil Code (Article 1); the Civil Procedure Code (Article 7); the Family Code; the Labour Code; the Criminal Code; the Criminal Procedure Code, the Laws of the Republic of Uzbekistan “On Education,” “On Detention under a Criminal Case,” “On the Social Security of the Disabled,” “On Guaranteeing Children’s Rights,” “On Public Healthcare,” “On Courts,” etc. 
26. Despite the fact that many legislative acts contain clauses stipulating the principle of equality, while certain laws directly prohibit discrimination, the legislation lacks a general ban on discrimination, and there is no legal practice for counteracting discrimination.

27. The fact that discriminatory actions are often undertaken by public organizations and media causes grave concern. 

For instance, the Human Rights Commissioner of the Oliy Majlis of the Republic of Uzbekistan received a collective appeal from citizens E.Ya., et al, regarding the publication in Bekajon print media (No. 43(853) dated June 3, 2010) of articles of offensive nature, entitled Do Gypsies Have Cemeteries and Gypsies Do Not Forgive Treachery.   

The appeal was reviewed by the Ombudsman and a request was sent to Bekajon newspaper’s editorial office to apologize to the citizens of Uzbekistan of Gypsy ethnicity.

Article 2, Clause 1 (a)

“Each State Party undertakes to engage in no act or practice of racial discrimination against persons, groups of persons or institutions and to ensure that all public authorities and public institutions, national and local, shall act in conformity with this obligation.”

28. While the state takes adequate measures to fight discrimination, there are cases when discrimination is permitted through violations by certain officials. 

29. The Human Rights Commissioner of Oliy Majlis of the Republic of Uzbekistan, being an extra-judicial body protecting human rights, was the first to be established in the CIS countries in 1995. Pursuant to Article 1 of the Law “On the Human Rights Commissioner of Oliy Majlis of the Republic of Uzbekistan (Ombudsman),” the Commissioner shall carry out parliamentary control over the compliance with the legislation of the Republic of Uzbekistan on human rights and freedoms by state bodies, companies, institutions, organizations and officials.

30. Ombudsman received an appeal by citizen L.N. on numerous violations of her family’s rights by local authorities, in the form of inappropriate treatment of her grandson by officials.

In her appeal, citizen K. says, “we were repeatedly reproached that there is no need for Russians here, and my grandson, who is Jewish from his father’s side, even more so.” The applicant notes that she had difficulty in finding employment for her grandson because of his Russian language and Russian Diploma. 

Citizen K. in particular mentions her being consistently and grossly insulted by officers of self-government authorities, degrading her personal dignity, receiving threats, being discriminated based on her ethnic background, being man-handled, receiving insensitive, disrespectful and abusive treatment, and being deprived of her personal money.

The applicant notes that repeated applications to the local police officer asking to take appropriate measures to ensure her rights and legal interests, are left without due attention.

Taking into account these statements and the need to protect constitutional rights of citizens to freedom from discrimination and personal dignity, the Human Rights Commissioner has established a commission which examined the applicant’s arguments on site. A number of her arguments were confirmed through examination, and individuals who allowed the violation were subjected to respective measures. 

Article 2, Clause 1 (d)

“(d) Each State Party shall prohibit and bring to an end, by all appropriate means, including legislation as required by circumstances, racial discrimination by any persons, group or organization.”
31. The above example indicates that legislative acts of the Republic of Uzbekistan lack special disciplinary liabilities of employees of state authorities or officials for discriminatory behaviour or racist remarks. 

32. It should be noted that Article 141 of the Criminal Code stipulates liability for direct or indirect violation or restriction of rights or creating direct or indirect advantages for citizens based on their gender, race, ethnicity, language, religion, social origin, beliefs, personal or social standing. This article contains the first attempt to define the term “discrimination.” The term “discrimination” is therefore defined not through its specific forms, but rather through equation to the violation of rights, freedoms and legal interests. In the context of international legal instruments, the violation of rights and freedoms could be one of the objectives or consequences of the discrimination, but not a form thereof. The legislators also fail to elaborate what the term “violation of rights” means within this context.

33. The judicial protection of rights, freedoms and legal interests of citizens is guaranteed by the Constitution of the Republic of Uzbekistan and legal acts. However, insufficient legal knowledge of international standards of human rights, insignificant number of material norms providing for liability for discrimination causes violations of provisions of the International Convention on the Elimination of All Forms of Discrimination, as well as to complaints addressed to the Ombudsman. 

34. The lack of law enforcement experience and judicial practices on discrimination cases calls for a special attention. In 2010, only 0.19 per cent of all those sentenced by criminal courts were sentenced for instigating national, racial, ethnic or religious enmity (Article 156 of the Criminal Code); in 2011, this number was only 0.1 per cent, in the first half of 2012– only 0.08 per cent. 

35. The Law of the Republic of Uzbekistan “On Judicial Appeals against Actions and Decisions Violating Rights and Freedoms of Citizens,” dated August 30, 1995, and respective clauses of the Civil Procedure Code of the Republic of Uzbekistan provide for the right to file a suit to court against actions or lack of actions by state authorities, public associations and officials. This can be done in cases when 1) a citizen’s rights and freedoms are violated; 2) obstacles for exercising citizen’s rights and freedoms are created; 3) a citizen has been unlawfully imposed an obligation. However, the judicial practice only has isolated instances when the issue of discrimination as such was examined by court as a separate part of a suit. The mentioned law is used very rarely with respect to violation of citizen’s rights of discriminatory nature. 

36. Lack of practice means that law enforcement bodies and citizens not just lack experience, but have no idea about what discrimination is, and how one can and should counteract it. Lack of public demand hinders the improvement of the legislation and prevents the development of practical experience.

Recommendations

With the purpose of reliable protection of the citizens’ rights to freedom from discrimination in any form, the following measures need to be taken in the Republic of Uzbekistan:

37. A clear, adequate definition of discrimination, which is consistent with international obligations, needs to be introduced in the legislation of the Republic of Uzbekistan. Namely, there should be definitions of direct and indirect discrimination, as well as segregation, instigation of discrimination, coercion to discrimination and support of discrimination. 

38. With the purpose of ensuring the rights of individuals within vulnerable categories of the population (ethnic minorities, migrants, refugees), and developing an efficient mechanism for protecting the rights of such categories of the population, it is advisable to adopt legislative instruments on migration and ethnic minorities.

39. Ways and mechanisms for protecting individuals subjected to discrimination should be regulated, including legislative regulation of the issue of compensating emotional damage.

40. Increase the role of controlling and supervising bodies, as well as prosecution, in tracking and detecting facts of discrimination and adopting respective measures of response. 

41. Have civil society institutions be more active in terms of public control over state authorities in the area of enforcing the principles of equality and preventing discrimination.
42. Conduct awareness-raising events aiming to increase public awareness in the area of human rights, including the right to freedom from discrimination, through legal education of officials and general public, by issuing and distributing human rights literature, through presentations in mass media, and by organizing travelling seminars and conferences in the country’s regions on the issues of preventing discrimination.

43. Ensure coordination of state authorities’ and public sector’s activities in the area of establishing a human rights culture, and developing a comprehensive system of legal education amongst all layers of the society.
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