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The Center for Military Human Rights Korea (CMHRK) and the Military Sexual Abuse Victim Support Center (MSAVSC) present this report to update recent situations of torture in the military and to elaborate on the facets that were misguided or under-represented in the State party’s report under List of Issues Prior to Reporting (LoIPR) in 2021 before the Committee against Torture for its 80th session in July 2024. 
This report describes recent data and the human rights situation in the military to suggest constructive recommendations to the Republic of Korea (ROK). It may contain some pieces of information that were already covered in the submission for the LoIPR to remind the Committee against Torture of the full picture of the human rights situations. 
The CMHRK and the MSAVSC believe that military power should be the last resort in a conflict and the military must obey relevant humanitarian laws as well as human rights laws and norms. It is thought that military personnel will not violate others’ human rights during wartime only when theirs are guaranteed with good governance and human rights training during peacetime.
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Seoul
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I. [bookmark: _Toc168848556]Military Violence and Protection Regime
1) [bookmark: _Ref168748300][bookmark: _Toc168848557]Military (Sexual) Violence and Suicides
(Gov’t, paras. 86-89; LoIPR, paras. 17(a) and 24) The ROK has mandatory military service for 18 months in the Army and the Marine Corps, 20 in the Navy, and 21 in the Air Force. All able-bodied adult male nationals should join the military before reaching 38 years old. However, multitudes of former soldiers complain of traumatic experiences and injustices during their service. In other words, the enlisted personnel’s human rights are at risk in the armed forces under the toxic and violent atmosphere,[footnoteRef:1] and military sex crimes require particular attention.[footnoteRef:2] It is worthwhile to note that the jurisdiction over sexual harassment, which is not yet a criminal offense in the ROK, and the duty of protection of victims still fall under the scope of the military authority even under the new Military Court Act (see 3) below). [1:  A/HRC/53/11, para. 139.67: Continue and strengthen efforts to improve human rights in the military; in regard to the realities of the military service, please see: Inside barracks: Military life still a scarring experience for many | 04-SEP-2023 | The Korea Herald; Netflix’s D.P. stirs memories for South Korean ex-soldiers, from bullying to PTSD | 09-SEP-2021 | South China Morning Post; DP: Netflix's South Korean show exposing the military's dark side | 09-OCT-2021 | BBC]  [2:  A/HRC/53/11, para. 139.65: To review the protection and prevention mechanisms on sexual violence in  the military and prevent retaliation against those who reported sexual violence and to ensure the rights to justice and remedies for victims.] 

Above all, the ROK soldier’s suicide should still be a major concern of the armed forces.[footnoteRef:3] (a) The number of total suicide cases of soldiers in the past five years amounted to 334, and more than half of the suicides were committed by low-rank career-soldiers (cadres). According to the Defense Fact Book 2023 of the MND, from 2018 to 2022, 64.2% of the military suiciders were in their 18 to 29. In one study, staff sergeants and sergeant first classes accounted for 44.2% of the total army suicides.[footnoteRef:4] The Ministry of National Defense (MND) does not disclose detailed data, segregated by rank, sex, causes, etc. [3:  CCPR/C/KOR/CO/5, para. 26: … the State party should implement measures to address the social root causes of suicide, including the very high levels of pressure in … military environments, and with regard to individuals in particularly vulnerable situations. ]  [4:  Gwon, H. S., et al. (2018). Study on the Traits of Military Cadres’ Suicide and Preventive System of Suicide. MND. Note that the study only sampled the Army soldiers. ] 

	Year
	2018
	2019
	2020
	2021
	2022
	2023

	Cadres
	35 (F: 0)
	35 (F: 2)
	27 (F: 2)
	58 (F: 8)
	68
(F: 5)
	59
(F: 3)

	Enlisted
	21
	27
	15
	25
	
	

	Total
	56
	62
	42
	83
	
	


Table 1 Military Suicide Toll by Status (F: servicewomen)[footnoteRef:5] [5:  Information disclosed by the MND in July 2022 and 2023 and March 2024 to the CMHRK.] 

Meanwhile, according to a recent study, “mental illness vulnerability; PAE [past year adverse events]; and lifetime trauma as significant risk factors of suicidal ideation, while perceived social support was found as a potential protective factor,”[footnoteRef:6] which partially coincides with another research’s conclusion, conducted by the ROK MND in 2018,[footnoteRef:7] that the military officers and noncoms commit suicide when they feel like they are burdensome to the others and when they feel isolated from the surroundings rather than solely because of heavy workload, performance evaluation, or economic, legal, or health issues. (b) It is inferable that the military became a jungle rather than a community.  [6:  Yoon, C. G., et al. (2021). How Is the Suicide Ideation in the Korean Armed Forces Affected by Mental Illness, Traumatic Events, and Social Support?. Journal of Korean medical science, 36(15), e96. https://doi.org/10.3346/jkms.2021.36.e96. ]  [7:  Gwon, H. S., et al. (2018). op. cit.] 

Besides, it is noteworthy that the military is conscripting excessively. About 83% of “able-bodied” adult men are assigned to active service nowadays, which is almost twice as high as the 1980s’ rate (45.4%), due to the drastic population decline. As a side-effect, (c) the military’s suicide prevention programs are disproportionately focusing on the enlisted personnel because those who used to be exempted from the military service are now called up. It is becoming another challenge for the rank-and-file officers who are actually in the same age group as the enlisted. Other suicide prevention systems’ effects are not known or verified – especially, in the case of the executive personnel: noncoms and officers. It should be noted that the military force has been decreased to about 480,000 as of 2022 (around 200,000 are noncoms and officers) from 630,000 in 2014, excluding the civilian workers in the military, whose size was about 3.9% in 2018 (possibly increased to nearly 8.3% to the active personnel size in 2022). The CMHRK is worried that (d) the extent to which the ROK is conscripting its nationals might de facto surpass the threshold of degrading treatment or punishment in tandem with its harsh and crude protection of fundamental rights, even considering the necessity of restraint on some human rights. 
Secondly, 35,456 soldiers were discharged in the middle of their mandatory service due to mental illness or maladjustment from 2017 to the first half of 2023.[footnoteRef:8] Specifically speaking, 79.8% of the intermediate discharged soldiers had mental conditions, and 21.2% had difficulties in adjusting themselves to military life. This means that (e) about 4,500 soldiers are released from the military obligation due to psychological issues every year after suffering from avoidable agonies. As the military service lasts only for 18 months in the case of the Army, it is rational to conclude that they did not suddenly become ill but the military is conscripting too excessively. Besides, despite the military’s efforts, such as 18 Green Camps and 4 Blue Camps, respectively operated by the Army and the Navy for those having trouble in adjustment, (f) the current adjustment system has shown a relatively low rate of service retention: the average rate of retention in recent five years from 2018 was 68.26%.[footnoteRef:9]  [8:  Lawmaker Im Byeongheon, 30,000 More in 5 Years Maladjust Discharged, Equity Concerns Rise | 15-SEP-2022 | 00News in Korean.]  [9:  Information disclosed by the MND to the CMHRK in 2022.] 

Thirdly, it is quite worrisome that the military’s atmosphere is still far from human rights but centers around antiquated methods such as physical or psychological violence. For instance, (g) institutionalized violence is used as an official means of ‘education’: military discipline training. While the military delineated procedures to follow,[footnoteRef:10] several incidents of violation of the safeguards were reported. A record of 22 disciplinary actions were made upon misusing or abusing it, violating the regulations: 21 army officers and 1 air force officer.[footnoteRef:11] It can easily entice human rights infringement since it is not reviewed priorly but entirely at the discretion of a relatively low-grade commander.  [10:  It was previously called “Spirit Awakening,” and the National Assembly inserted a clause in 2019 so that the practice may detour the controversy over the principle of legal reservation instead of resolving the issue of degrading treatment in its essence.
Article 38-2 (Military Discipline Training) (1) A commander may provide military discipline training for the following persons, if necessary to establish military discipline. In such cases, the military discipline training shall be conducted in an open place in a manner to improve physical fitness or mental state in consideration of the physical conditions of those subject to such training: 1. Soldiers in active service; 2. Cadets, officer candidates, warrant officer candidates, and noncommissioned officer candidates; 3. Reservists and replacements called up for military service; (2) Military discipline training under paragraph (1) shall be conducted by an officer, warrant officer, or noncommissioned officer who receives an order from a commander; (3) A commander who provides military discipline training under paragraph (1) shall report the results of providing military discipline training for the previous year to a general-level commander by the end of February of each year. In such cases, such report shall include matters prescribed by Presidential Decree, such as the reasons for providing military discipline training and the number of training; ...]  [11:  Lawmaker Jeong Seongho, [Exclusive] 22 Opportunities to Save the Death of 10-Day Trainee | 6-JUN-2024 | Hankyoreh in Korean.] 

	Types
	Procedures
	Clothing

	
	
	Trainee
	Trainer

	Physical Training
	Push-ups
	20 times per Set, Repeatable in 5 consecutive sets
	Training Suits/
Uniform
	Same Outfit/
Uniform

	
	Sit-Stand
	20 times per Set, Repeatable in 5 consecutive sets
	
	

	
	Walk
	Within 1Km (in single unit package or full gear package),
Repeatable within 4 consecutive times (4km)
	Single Unit Package/
Full Gear
	Uniform

	
	Circuit Physical Drill
	10 minutes per Set,
Repeatable within 4 times (40 minutes)
	Uniform

	Mental Training
	Meditation
	Up to 20 minutes per Set,
Repeatable within 2 times (40 minutes)
	Training Suits/
Uniform
	Same Outfit/ Uniform

	
	Understanding of Laws
	Education on the Framework Act on Military Status and Service
	
	


Table 2 Army Regulation 120’s Attached Table 2 Military Discipline Training Criteria (2023)
For instance, the air force officer instructed 41 officer candidates to do ‘Bear Walk (Arm Walk),’ ‘Leg Rise,’ and ‘Lie on Belly and Back Switching,’ all of which are not in the regulation, resulting in five days of probation. In the case of the Army, 8 out of 21 instructed the training after workhour or with methods that are not in the regulation. There were 6 cases where a cadre with no disciplinary authority instructed the training. One army officer was imposed with three months of suspension from work for repeated abuse. Another army officer neglected his duty of supervision of training and reporting thereof, resulting in a reduction in salary for three months. Few ordered the training without any valid reasons or gave an opportunity for vindication. Furthermore, (h) the military still relies on violence-driven methods to keep discipline from the very beginning of military service. In May 2024, an army trainee passed away on the 9th day of enlistment, which is right after receiving ‘military discipline training’ in the Army 12th Division. It is reported that the deceased had to do push-ups and running back and forth in full gear, weighing about 40kg, under 27.4℃ weather.[footnoteRef:12]  [12:  Army transfers soldier's death case post-discipline training to police | 28-MAY-2024 | The Korea Times; Violation found in soldier's death during training exercise: Army | 27-MAY-2024 | The Korea Herald] 

Fourthly, while it is a relief that the military violence and maltreatment prevalence is tackled to some degree, (i) still the number of military violence is fluctuating recently, recording 900 cases a year. According to the Defense Fact Book 2023 of the MND, in 2022, there were 1,831 cases of military personnel booked under the crime of battery, and only 587 were indicted (32.1%). An anecdotal incident, revealing the harsh and cruel culture, occurred in 2018: an army colonel was finally found guilty of slapping an enlisted soldier’s face who allegedly failed to salute him by the Supreme Court even though the High Military Court acquitted him.[footnoteRef:13] Still, from 2017 to 2022, 59.1% of 6,050 violence cases and 54.2% of 382 cases of maltreatment were not brought to trial, respectively, and only 0.2% and 0.3% were actually imprisoned while most of them were fined (15.6% and 13.6%).[footnoteRef:14] According to a recent poll in 2021, 42% of adult men who served in the military after 2016 answered that they have directly experienced maltreatment, 95% of whom were exposed to verbal abuse and 6% to sexual assault, while 72% of those reservists felt the punishment was inappropriate.[footnoteRef:15] [13:  South Korea’s high court rules on case of soldier slapped repeatedly for failure to salute | 7-JUL-2023 | Stars and Stripes]  [14:  Information disclosed by the Ministry of National Defense to the CMHRK in July 2022 and 2023.]  [15:  According to Lawmaker Lee Sujin (Global Research. Co., Ltd.: online survey – 28 and 29 Sep. 2021 – 500 reserved personnel in their 20s and 30s who served as enlisted personnel participated): The survey included some of reservists who served in the military before 2016, showing higher rate of maltreatment experience; the overall average was around 60%.] 

	Year
	2016
	2017
	2018
	2019
	2020
	Average

	Violence
	755
	1185
	939
	851
	946
	935.2/Year

	Maltreatment
	65
	55
	44
	42
	64
	54.0/Year


Table 3 Number of Investigated Cases of Military Violence and Maltreatment[footnoteRef:16] [16:  Lawmaker So Byeongcheol, [Gra?phic!] Avoiding Prison, Military Abusing …Is it Okay? | 7-FEB-2022 | Nocut News in Korean.] 

Lastly, the problems of sexual violence in the military or by military personnel are also critical. This issue continues, and the root causes are not adequately addressed or eradicated even in 2024.[footnoteRef:17] According to the Defense Fact Book 2023 of the MND, there were 1,061 cases booked under a sex crime in 2022, a 17.7% increase from that of 2021 (902). That is to say, although the ROK has implemented numerous policies to prevent and punish sexual crimes in the military, (j) sexual violence within the military is on the rise under the toxic culture and the social conditions under the division of the Korean peninsula.[footnoteRef:18]  [17:  A/HRC/53/11, para. 139.66: Review the prevention and protection mechanisms on sexual violence in the military; CEDAW/C/KOR/CO/8, para.23(f): Ensure stricter punishment of perpetrators of sexual violence in public institutions, including schools, universities and the military, take steps against the reinstatement of perpetrators in their professional functions and provide for stricter confidentiality to facilitate reporting and counselling; CEDAW/C/KOR/CO/9, para. 27: Recalling its previous recommendation [23] … ]  [18:  How hierarchy and toxic masculinity fuel sexual abuse in South Korea's military | 6-APR-2023 | Korea Pro; Kim, S. N. (2022). The Problem of Military Sexual Violence by Hierarchy: Focusing on the Contents of Media Articles. The Journal of the Convergence on Culture Technology, 8(1), 85–92. https://doi.org/10.17703/JCCT.2022.8.1.85 ] 

From 2019 to June 2022, 1,839 soldiers reported sex crimes in the military, and it is on the rise.[footnoteRef:19] Lately, the digital sex crimes are increasing, too.[footnoteRef:20] According to the MSAVSC, registered in Seoul and the Ministry of Gender Equality and Family, (k) most victims of military sexual violence are male (as only 3.3% of soldiers are female), but those of the severe sexual violence are female. According to the Military Sexual Violence Survey of the MND in 2023, 31.6% of the service-women responded that they witnessed sexual language or behavior during service, while only 10.3% of service-men responded so.[footnoteRef:21] [19:  According to Lawmaker Song Gapseok, 2022 State Inspection: Number of sexual misconducts by the military personnel.
]  [20:  According to Lawmaker Jeong Seongho, 2022 State Inspection: Number of digital sex crime in the military.
]  [21:  Jeong, Y. J. (2023). “Military Sexual Violence Survey in 2023”. Korean Women’s Development Institute. p. 61.] 

	Offenses
	Assault
(rape, etc.)
	Molestation
(by compulsion)
	Digital Sex Crime
	Harassment
(non-criminal)
	Others

	Sex
	F
	M
	Sum
	F
	M
	Sum
	F
	M
	Sum
	F
	M
	Sum
	F
	M
	Sum

	2021
	14
	4
	18
	37
	70
	107
	17
	3
	20
	15
	39
	54
	0
	1
	1

	2022
	15
	2
	17
	20
	48
	68
	9
	7
	16
	23
	26
	49
	2
	2
	4

	2023
	14
	4
	18
	26
	58
	84
	10
	6
	16
	15
	36
	51
	8
	4
	12


Table 4 MSAVSC’s statistics of counseling and support cases
The CMHRK would like to (m) emphasize that the lower-ranking service-women are exposed to the distinctive danger of being prey due to their reliance on others’ expertise, which comes from “length of service” and “androcentric culture.” According to the Military Sexual Violence Survey of the MND in 2023, 31.6% of the servicewomen responded that they ‘witnessed’ sexual language or behavior during service, while only 10.3% of service-men responded so. It is further inferable that the low-rank soldiers are exposed to sexual violence more often: while 11.8% of staff sergeants and sergeant first classes and 18.3% of first and second lieutenants answered they have ‘witnessed’ it, only 7.3% of master sergeants, sergeant major, and warrant officers and 14.1% of major or above officers answered so. While 54,790 servicemen replied that they had no ‘experience of’ sexual assault, 0.8% of 5,787 service-women replied yes. 75.2% of which were forceful kiss or touch and 11.4% were forceful sexual intercourse.[footnoteRef:22] [22:  Jeong, Y. J. (2023). op. cit. p. 92. ] 

Notably, not all career-soldiers can stay in the military for a longer term; they have to pass a selection, which may include peer evaluation and favorable interpersonal relationships. Specifically, young female officers are more likely to be exploited even by the older noncoms who served in the military longer and have more personal networks, etc. In the case of non-coms, (n) they are more vulnerable to becoming targets by their direct commanders, and male comrades. According to the MSAVSC’s annual reports, there have been 39 cases of rank-subverted sexual violence from 2021 to 2023: only four male superiors were molested by male juniors. In this sort of subverted cases, the only feasible option for victimized female superiors is the crime of insult, etc. to superior, whose constitutionality is under review by the Constitutional Court. (o) There is not a clause for the aggravation of disciplinary or criminal punishment.
Suggested Recommendations: The Government should (i) develop and implement comprehensive and confidential psychological assistance programs, outside of the chain of command, as well as (ii) educate commanders to have an open mind for psychological assistance. The military should (iii) remove, if any, excessive disadvantages in promotion, etc. based on the medical records in order to prevent suicide and (iv) put more emphasis on the mental health of the low-rank career-soldiers along with the enlisted personnel. It should (v) not be limited to an individual’s internal issues but include interpersonal relationships, organizational culture, etc. Meanwhile, systematically, the Government should (vi) review the possibility of reducing the conscription rate and, thus, reduce the number of maladjustment and intermediate discharge. Furthermore, (vii) the military should put an end to the use of violence as a means of training or education and (viii) eradicate violence by strictly punishing perpetrators and rigorously investigating the command responsibilities. Particularly, the military should (ix) enforce a zero-tolerance policy to sexual harassment that does not amount to crime and (x) introduce aggravated penalties on the rank-subverted cases of sexual harassment and assault.
2) [bookmark: _Ref168748313][bookmark: _Toc168848558]Problems in Counseling and Victim Protection
(Gov’t, para. 95; LoIPR, paras. 17(c) and 24) While the Framework Act on Military Status and Service (FAMSS) stipulates the duty to report any military (sexual) violence and the protection of the informant thereof,[footnoteRef:23] the actual implementation of the law seems very disappointing. It is thought to be because the victims are not adequately protected and the counseling system falls short of effectiveness. First of all, (a) the penalty clause for violation of the protection of informants has never been enforced since its enactment in June 2016. Even if it was not the case, (b) one major loophole remains that this clause does not protect the contract workers in the military.  [23:  Article 43 (Duty to Report) (1) Where a soldier becomes aware of any private sanction committed by other soldiers such as beating, verbal abuse, harsh treatment, bullying or any sexual molestation or sexual violence during his or her military life, he or she shall promptly report it to his or her superior or notify it to the officer for protection of soldier’s human rights under Article 42 (1) or a military investigative agency, etc.; (2) With respect to the matters concerning paragraph (1), a soldier may separately file his or her petition with the NHRCK, etc. in accordance with the methods prescribed by the NHRCK Act, the Act on the Prevention of Corruption and the Establishment and Management of the Anti-Corruption and Civil Rights Commission or other statutes. 
Article 44 (Protection of Informant’s Identity) No person who is aware of another person who has filed a report or petition, etc. (hereinafter referred to as “notification, etc.”) under Article 43 (hereinafter referred to as “informant”) shall inform, disclose or report the informant’s personal information or any facts implying the informant’s identity to any third person: Provided, That this shall not apply when the informant consents thereto. 
Article 45 (Protection of Informant) (1) No person shall give any job-related disadvantage, such as disciplinary measure, or discriminative treatment in working conditions (hereinafter referred to as “disadvantageous action”) to any informant by reason of the informant’s notification, etc.; (2) The Minister of National Defense shall keep confidential all information on informants and notifications, etc. and ensure that no informant is subject to any disadvantageous action due to the informant’s notification, etc.; (3) Where an informant is subject to a disadvantageous action due to his or her notification, etc., the Minister of National Defense shall take measures necessary to rectify the situation or restore the original state. 
Article 52 (Penalty Provisions) (1) A person who, in violation of Article 44, has informed, disclosed or reported any of an informant’s personal information or any facts implying the informant’s identity to any third person shall be subject to maximum three years of imprisonment with labor or a fine not exceeding 30 million won. … ] 

Above all, the above-mentioned is, in fact, a foreseeable phenomenon since the counselors are understaffed and work in insecure conditions. The counselors specialized in military life,[footnoteRef:24] who are civilian contract workers, (c) suffer from heavy workloads (average 943.7 clients per counselor – min. 20 to max. 2,500) and extensive work hours (45% responded that they work overtime and 50% worked on weekends or holidays), (d) PTSD symptoms or potentiality (18.8% experienced PTSD symptoms – a triple of firefighters (5.7%) and 17.5% experienced a client’s suicide).[footnoteRef:25] As they are contract workers, they have to renew their contract and their performance evaluation is, by and large, subject to unit commanders’ discretion.[footnoteRef:26] (e) They could be discredited when a client commits suicide, which is de facto shifting the responsibility of unit management of a commander to a civilian worker.[footnoteRef:27] Additionally, (f) according to the <Ministerial Ordinance on the Operation of the Counselors Specialized in Military Life> Article 22, the result of counseling should be notified to a unit commander upon his or her request, regardless of the client’s consent, whenever there is a risk of client’s or others’ life or a danger of accident and recognition of violation of human rights. The existence of such a clause would pose a great threat to the credibility of the counseling system. Likewise, (g) the military’s plan to expand employment assistance programs, in the form of memorandums or contracts, should continue but with a more cautious design and protection of Therapist-Patient Privilege. The rank-and-file officers are well looked after and pressured by both the top (generals) and the bottom (enlisted), yet they are still reluctant to ask for counseling as it might negatively impact their careers. On the other hand, (h) it should be noted that the average year of employment was 4.5 years in the first half of 2023, and 63% were in a 2-year contract.[footnoteRef:28] It appears that the counselors cannot independently exercise their expertise.  [24:  Article 41 (Special Counselor) (1) A counselor specialized in military life shall be assigned to each military unit or agency of not less than the size prescribed by Presidential Decree in order to provide counseling on distresses or difficulties of military life where a soldier complains of any distress or difficulty in his or her military life due to any of the following matters: 1. Maladjustment to military life; 2. Family relationships and personal affairs; 3. Violations of fundamental rights in the military, such as beating, verbal abuse, harsh treatment, and bullying; 4. Physical conditions, such as a disease, illness or deterioration in health; 5. Social welfare, such as the education of children and maladjustment to local life of by family members of long-term service soldiers; 6. Other matters … (3) The counselor specialized in military life issues under paragraph (1) and the counselor specialized in soldiers’ sexual distress under paragraph (2) (hereinafter collectively referred to as “special counselor”) shall provide counseling to any soldier experiencing difficulties arising from their military service or personal affairs, etc. and may request the head of a military unit or agency to which he or she is assigned to take necessary measures, such as the protection of victims. …]  [25:  Korean Public Service and Transport Workers’ Union and Labor and Health (2022). “Presentation of the Situation of the Working Conditions of the MND’s Specialized Counselors and Exploration of Improvement“. National Assembly. ]  [26:  Each specialized counselor receives 7 to 19 times of evaluation. ]  [27:  <Ministerial Ordinance on the Operation of the Counselors Specialized in Military Life> Article 27]  [28:  Information Disclosed to the CMHRK by the MND in 2023.] 

Secondly, the internal counseling systems are malfunctioning. Even though 3,000 cases of counseling are provided by the MND and each force’s human rights centers (Army, Navy, and Air Force) every year,[footnoteRef:29] and 5,000 cases are dealt with by the MND Criminal Investigation Command’s Defense Help Call, (i) most of them are closed without a formal investigation; moreover, (j) one-fifth of the cases of the latter are simply referred to the unit commanders.[footnoteRef:30] It is the commanders’ nature to close cases without undertaking formal and official procedures, carrying a risk of unwanted reconciliation or retaliation, etc. [29:  Information Disclosed to the CMHRK by the MND in 2023 and Defense Fact Book 2023: Number of Internal Counseling.
]  [30:  Information Disclosed to the CMHRK by the MND in 2023, Reorganized by the CMHRK: Processing of Received Calls.
] 

	Year
	2020
	2021
	2022
	Jun-23

	Sexual
	Indecent Act
	19
	29
	45
	66
	92
	110
	82

	
	Assault
	1
	
	9
	
	6
	
	

	
	Others
	9
	
	12
	
	12
	
	

	Crime
	Assault
	57
	110
	119
	204
	187
	275
	148

	
	Maltreatment
	19
	
	24
	
	18
	
	

	
	Economical
	8
	
	2
	
	1
	
	

	
	Corruption
	2
	
	0
	
	1
	
	

	
	Others
	24
	
	59
	
	69
	
	

	Barrack Life Matters
	Maladjustment
	15,823
	58,239
	12,725
	56,189
	9,963
	50,068
	26,297

	
	Dating and relationship
	231
	
	118
	
	36
	
	

	
	Career-related
	155
	
	69
	
	12
	
	

	
	Human Rights Violation
	4,181
	
	3,505
	
	3,370
	
	

	
	Mental Health
	1,171
	
	1,086
	
	1,054
	
	

	
	Family
	214
	
	162
	
	105
	
	

	
	Sex-related Distress
	350
	
	285
	
	169
	
	

	
	Suicidal
	747
	
	658
	
	728
	
	

	
	Addiction
	22
	
	12
	
	3
	
	

	
	Debt/ Financial
	50
	
	30
	
	25
	
	

	
	Others
	35,295
	
	35,996
	
	34,603
	
	


Table 5 Number of Defense Help Call Counseling Cases,[footnoteRef:31] Reorganized by the CMHRK [31:  Information Disclosed to the CMHRK by the MND in 2023 and the Defense Fact Book 2023.] 

Thirdly, the ROK’s protection of whistleblowers or the military’s victim protection system has flaws. The Public Interests Whistleblower Protection Act is too narrowly defined and its protection is confined to certain types of ‘disadvantages,’ by which courts often rule in favor of perpetrators. (k) The National Assembly Legislative Research Agency pointed out in its 2021 report that there is lack of preventive measures against leakage of informant’s identity, that the scope of the public interests for ‘whistleblowing’ is very restrictive, that the protection only shields certain whistleblowing routes, excluding media, civil society, and internal reporting, etc., and that informants are not legally supported by legal counsels and the government cannot subsidize their legal fees in spite of relentless legal attacks following whistleblowing.[footnoteRef:32] Even though the National Assembly amended the law and provided new clauses for legal support, (l) the law still retains the eclectic style.  [32:  Kim, H. J., and Park, Y. W. (2021). “The Situation of the Protection System of the Public Interests Whistleblower and Challenges for Improvement”. NARS, Vol. 76. National Assembly Legislative Research Agency. ] 

Meanwhile, the military is not exerting the best of itself to prevent revictimization or punishing such search-outs. For instance, notwithstanding the new Military Court Act, (m) numerous attempts of retaliation or counter-accusation continue and often re-victimize informants and victims, particularly those of sexual crimes. Meanwhile, (n) in a survey conducted by the Defense Ministry in 2019, the rate of reporting of a sexual assault was merely one-third, the most pressing underreporting reason was the gut-feeling of “nothing will change.”[footnoteRef:33]  For instance, in March 2023, an Air Force military prosecutor suspended the indictment of an air force technical sergeant for “trespassing” another soldier’s residence despite the NHRCK’s urgent action in August 2022 and a follow-up recommendation not to investigate the crime of trespass in November 2022. Nevertheless, the military prosecutor knew that she was forced to enter the residence under the coercion of the offender and already recognized her as a victim of a series of sexual crimes by a male warrant officer, who was sentenced to 2 years of imprisonment with labor in September 2022. She had to raise a constitutional complaint in June 2023 and decided to leave the military. There are countless incidents similar to her experience.[footnoteRef:34]  [33:  https://youtu.be/9lPESC45mQs?feature=shared (11 min.): VICE World News’ interview with a survivor of sexual violence and former ROK Marine Captain. South Korean Military Struggles to Root Out Sexual Assaults | 15-OCT-2021 | The New York Times.]  [34:  In November 2017, an air force lieutenant colonel was acquitted by a civilian court; in 2016 he was indicted for reporting his superior’s corruption; in 2018, an army major reported a case of forceful collection of money, and he was brought to a disciplinary committee under the insult to superior; in May 2019, a captain reported on his battalion leader’s corruptions (cussing at subordinates and forcing church attendance, etc.), yet he was accused of insult to superior in February 2020. ‘Corrutpion Reporting’ Military Whistleblowers Frequently Face Dangers of Insult to Superior | 13-FEB-2020 | Kyunghyang Shinmun in Korean; in April 2020, a male officer was sexually harassed by four male noncoms in a unit affiliated with the Missile Command. The perpetrators collected ‘petitions’ from the colleagues and searched for the reporter. CMHRK, “‘Superior-Molesting’ Noncoms, Starting to Search for Informants | 28-APR-2020 | Hankyoreh in Korean; in June 2021, a conscript was constantly bullied by his battalion leader, and he was brought to a disciplinary committee for allegedly failing to salute the leader. The battalion leader even intimidated the soldier’s father, demanding the farther to sign on a written oath not to reveal the story. Battalion Leader Summoning a father of a soldier and threatened not to “report” | 16-JUN-2021 | Seoul Shinmun in Korean.] 

Moreover, the perpetrators often utilize the crime of defamation under the Criminal Act or the crime of insult to superiors[footnoteRef:35] or intimidation of superiors under the Military Criminal Act.[footnoteRef:36] Sometimes, (o) informants are neglected by the responsible commanders. A seaman committed suicide after reporting a violent case and requesting help, which was ignored and exposed to the perpetrators, in 2021.[footnoteRef:37] There was a similar incident, and the victim went to a coma.[footnoteRef:38] (p) These sorts of loopholes in the protection may also result in financial disadvantages since a soldier may not be promoted when he or she is convicted or imposed with disciplinary actions.[footnoteRef:39] The loss of promotion opportunity or the delayed promotion, due to counter-accusation, cannot be compensated retrospectively.  [35:  Information disclosed by the Ministry of National Defense to the CMHRK in July 2023: Criminal and Disciplinary Cases.
]  [36:  Article 64 (Insult, etc. to Superior) (1) A person who insults his or her superior in a face-to-face encounter shall be punished by imprisonment with or without labor for not more than two years; (2) A person who insults his or her superior by publishing a document, picture, or an image, giving a speech, or openly expressing otherwise shall be punished by imprisonment with or without labor for not more than three years; (3) A person who defames his or her superior by openly stating a fact shall be punished by imprisonment with or without labor for not more than three years; ... 
Article 48 (Assault or Intimidation against Superior) A person who assaults or intimidates his or her superior shall be punished by the following: 1. In the face of the enemy: Imprisonment with labor for not less than one year nor more than ten years; 2. In other cases: Imprisonment with labor for not more than five years.]  [37:  S. Korean Navy sailor dies by suicide after reporting bullying to captain | 8-SEP-2021 | Hankyoreh]  [38:  Soldier in critical condition after suicide attempt following ‘bullying by superiors' | 12-MAY-2023 | The Korea Herald]  [39:  In September 2022, the Supreme Court finally acquitted an air force major who was indicted for reporting a case of sexual molestation to an upper unit by his superior to his subordinate officer in May 2019. Previously, a court martial found him partially guilty of insult, etc. to superior and sentenced him to a year of imprisonment with suspension of two years. Air Force Major, Indicted for the Crime of Insult Because of His Reporting of Sexual Molestation Is Acquitted at Last After 4 Years | 15-SEP-2022 | MBC in Korean.] 

Suggested Recommendations: The military should (i) enforce the protection clause in the FAMSS and rigorously penalize any violators thereof and the Government should (ii) amend the whistleblower protection system to be more comprehensive and less selective. In the meantime, the military should (iii) re-organize the internal counseling systems, making them consistent and monitored by civilian experts, to avoid inefficiently overlapping procedures and (iv) empower specialized counselors with appropriate therapist-client privilege and mandates to protect or assist clients independently from unit commanders but in cooperation with other civilian experts. Also, the military should ensure (v) adequate working conditions, free from the unit commander’s influence, for the specialized counselors along with periodic interventions for the prevention of vicarious traumatization or burn-out. Also, the military should (vi) ensure confidentiality and administration of justice to the victims in order to enhance the credibility of the reporting system, including an official endorsement of the civil society organizations in the initial stage of reporting and investigation. Moreover, the NHRCK should consider (vii) regularly monitoring the military’s internal counseling and inspection as a supervisor instead of a commander, including the employment assistance program. Last but not least, the Government should (viii) cautiously apply charges under the crimes of insult to superior or intimidation against superior to alleged victims and supplement protective shields by severely punishing retaliatory legal or non-legal actions. 
3) [bookmark: _Toc168848559]Limitations of the Military Human Rights Protection Officer
(Gov’t, para. 92; LoIPR, para. 17(b)) The National Assembly amended the National Human Rights Commission of Korea Act (NHRCK Act) in 2021 and finally introduced the office for the protection of the human rights of soldiers, which was required by the FAMSS of 2016.[footnoteRef:40] However, the office per se carries a number of limitations, systematically and personally.[footnoteRef:41]  [40:  Article 42 (Officer for Protection of Soldier’s Human Rights) (1) In order to guarantee soldiers’ fundamental rights and make relief against infringement of such rights, an officer for protection of soldier’s human rights shall be assigned. … ]  [41:  [Press] Civil Societies Submit Opinion Joint-Letter to the Democratic Party’s Military Sex Crime TF | 18-JUN-2021 | CMHRK; [Press] On the Passage of the Ragged Military Human Rights Protector | 3-DEC-2021 | CMHRK] 

Firstly, the office is merely a concurrent position. Article 50-2 of the NHRCK Act reads that the office is held by a standing commissioner of the NHRCK, who is appointed by the President.[footnoteRef:42] Its implications are significantly negative: (a) it implies that the office can be under the direct influence of the President, lacking in personnel independence; (b) it appears infeasible to function properly due to overwhelming potential workloads as one considers the size of the military force of the ROK: about 480,000 as of the end of 2022 (around 200,000 personnel are cadres: noncoms and officers). In fact, the office is supported by only 24 staff. The NHRCK said in its press release on 29 June 2023 that the number of complaints regarding military matters increased by 31% in June 2023 compared to 2022 (578 → 755). Besides, (c) the NHRCK does not have autonomy in budgetary decisions in the first place and cannot format or set the secretariat and the number of staff by themselves. Any structural or steering decisions must be approved by the Ministry of Economy and Finance and the Ministry of Public Administration and Safety, which is pointed out as a critical flaw in its effectiveness.  [42:  Article 50-2 (Military Human Rights Protection Officer) A full-time commissioner appointed by the President pursuant to Article 5 (2) 2 shall hold a concurrent position as a military human rights protection officer.] 

Secondly, the office’s mandates are not substantiated by appropriate powers. Mainly speaking, (d) the office does not have the power to visit a military base without prior notice (NHRCK Act Article 50-4 (2)).[footnoteRef:43] Furthermore, (e) the Minister of National Defense may suspend the visit based on arbitrary reasons (NHRCK Act Article 50-4 (3)). Additionally, (f) even though every case of the death of a soldier must be notified to the office, the office may not attend an investigation by civilian authorities.[footnoteRef:44] This is a very grave problem since the investigation of a death case (which is though to be caused by a criminal action) is handled by the civilian authorities instead of the military. While the staff members usually attend the death cases, one must also expect that the burden may exceed a tolerable level due to the NHRCK’s understaffing, which would lead to other violations of human rights. [43:  Article 50-4 (Visits to Military Units for Inquiry) (1) If deemed necessary, the Commission or the committee for the protection of the human rights of military personnel may have a military human rights protection officer, a commissioner or a staff member of the Commission pay a visit to a military unit (referring to a unit or an agency established pursuant to Article 15 of the Act on the Organization of the ROK Armed Forces) for inquiries, by passing a resolution thereon; (2) Where a military human rights protection officer intends to pay a visit to a military unit for inquiry pursuant to para. (1), he or she shall notify the head of the relevant military unit of the purpose, date, place, etc. in advance: Provided, That the same shall not apply where urgency is required or where a military human rights protection officer or a commissioner pays a visit in person after giving an advance notice to the Minister of National Defense as a prior notice to the relevant military unit is deemed to make it difficult to achieve the intended purpose; (3) Where matters involving national secrets in the military, diplomacy, and inter-Korean relations are likely to have a significant impact on the national welfare, or to cause hindrance during national emergencies or to military operations, and where there are other special circumstances under which receiving a visit for inquiries under para. (1) would be difficult, the Minister of National Defense may request that a visit for investigations be suspended, by explaining the reasons therefor. In such cases, the Commission, etc. shall immediately suspend such visit where the reasons are explained, but may resume the visit immediately after the reasons cease to exist. …]  [44:  Article 50-6 (Notification of Death Cases and Attendance at Inquiries and Investigations) (1) Where any military personnel, etc. died while in service, the Minister of National Defense shall immediately notify the Commission, etc. of such fact; (2) Upon receipt of a notification under paragraph (1), the Commission, etc. may request that the head of a military inquiry agency or a military investigative agency (excluding the head of an investigative agency in charge of offense cases falling under the subparagraphs of Article 2 (2) of the Military Court Act) allow a military human rights protection officer and a staff member to attend inquiries or investigations into the ongoing case, if deemed necessary. Upon receipt of such request, the head of the military inquiry agency or the military investigative agency shall comply therewith unless the request presents a serious obstacle to any ongoing inquiries or investigations.] 

Lastly, in conjunction with (a) and (f), (g) recently, the Military Human Rights Protection Officer has abused his power as a president of a subcommittee (Committee for Protection of Human Rights of Military Personnel, NHRCK Act Article 50-3) and even legally abused the human rights defenders and a dozen of family members of the deceased soldiers by lodging defamation civil lawsuit[footnoteRef:45] and requesting the police of an investigation. The bereaved families and several human rights defenders visited the NHRCK to meet Chairperson Song Duhwan in October 2023; the Officer argues that the entrance was intrusion and intimidating to him. While it is true that the purpose of the visit was to protest against his recent decision to dismiss PFC Yoon’s death case, which appears to be retaliatory since the petitioner was criticizing another rejection of urgent action for a marine colonel,[footnoteRef:46] the victims were not even aware of his presence as his door was locked form inside. Besides, the meeting was done peacefully for about an hour without any physical destruction or turmoil. It is regrettable that the Officer reversed his posture on the investigation of a dead marine and dismissed the very case that made the position, the death of Army Private First Class Yoon Seungjoo, and assaulted the very petitioner, the mother of the late PFC Yoon, who congratulated the launch of the office back in July 2022. [45:  The Officer alleged that the remarks on his intention was offensive that he demands about USD 72,000 from the Representative and the CMHRK in September 2023. The interview with a media was: “it seems an intentional avoidance;” “it is a behavior that makes ‘reasonable doubt’ more reasonable regarding the ‘intervention from the above’ into the death investigation of Corporal Chae.” See Chae’s death: Missing marine found dead, anger expressed at safety measures | 20-JUL-2023 | Korea JoongAng Daily; a marine survivor accused of a marine commander for illegal and unlawful instruction, which entailed the demise of Corporal Chae: Discharged Marine files charges against division commander over “reckless orders” in summer flooding response | 26-OCT-2023 | Hankyoreh]  [46:  A marine colonel was dismissed and court-martialed for the crime of insubordination because he transferred the death case of Corporal Chae to the civilian police although that is what he must do according to the new Military Court Act. See Former top Marine investigator rejects military prosecution's inquiry over his alleged insubordination | 11-AUG-2023 | Yonhap News Agency; Former top Marine investigator rejects military prosecution's inquiry over his alleged insubordination | 1-SEP-2023 | Yonhap News Agency; Ex-chief Marine investigator indicted over alleged insubordination | 6-OCT-2023 | Yonhap News Agency] 

Suggested Recommendations: The National Assembly should (i) amend the NHRCK Act to reinforce the power, independence, and effectiveness of the military human rights, including creating new seat to the NHRCK instead of a concurrent position and removing the conditional clause that allows the Minister of National Defense to intervene the work of the NHRCK, and the Government should (ii) empower the NHRCK to determine its own budget and personnel affairs so that the military human rights protection officer may sufficiently be staffed. The NHRCK should (iii) work in cooperation with the relevant experts, academics, and human rights defenders, including the family members of the deceased soldiers, when drafting its plans and appointing a new commissioner, under the spirit of good governance. The ROK should consider (iv) empowering the Office for the Protection of Military Human Rights with the mandate to supervise all matters related to the national defense, including disarmament. 

II. [bookmark: _Toc168848560]Military Justice System
1) [bookmark: _Toc168848561]Problem of Impunity and Suspicious Deaths
(Gov’t, paras. 140-141; LoIPR, para. 24) While the issue of violence in the military has not been mitigated sufficiently, the few prosecuted perpetrators and most of the commanders are evading their responsibilities.[footnoteRef:47] It becomes a serious problem when it comes to a death case, most of which is suicide, in the military as it often triggers mistrust and conflicts, causing secondary victimization of the bereaved family and the deceased. As the initial investigation may affect the decision of compensation, etc., (see 1) below) it has been the core of controversies.[footnoteRef:48] [47:  CCPR/C/KOR/CO/5, para. 32: The State party should strengthen the system and procedures for conducting transparent and fair investigations of human rights violations within the military, ensure that perpetrators are prosecuted and, if convicted, punished with appropriate sanctions, … ]  [48:  Note UN ECOSOC resolution 1989/65. Effective prevention and investigation of extra-legal, arbitrary and summary executions.] 

To begin with, even though Article 60-6 of the Military Criminal Act requires unconditional prosecution of assaults inside the barracks (since 2016), (a) the rate of actual imprisonment remains at 0.09%, and still a lot of cases are not even indicted. From June 2016 to June 2020, a total of 4,275 cases of military violence were investigated, which is 600 more than those from June 2011 to June 2015 (3,643). A total of 1,238 cases were not brought to trial (28.9%), 51 were sentenced to suspension of sentencing, and 127 were sentenced to suspension of execution.[footnoteRef:49] The tendency did not change from 2017 to 2022, only 12 cases were sentenced to actual imprisonment. It is either the cases are simply misdemeanors or the assaults are made outside the barracks, i.e., a legal loophole. Otherwise, it suggests that the military is being soft-hearted on violent offenses in spite of continued social resentment. [49:  Lawmaker So Byeongcheol (2020). State Inspection Report in 2020. ] 

	
	Sum
	Non-indictment
	Punishment

	
	
	
	Prison
	Suspend Execution
	Suspend Sentencing
	Fine
	Acquittal
	Rejection

	MND
	110
	62
	0
	1
	2
	13
	0
	1

	Army
	3,151
	1,834
	8
	64
	17
	556
	3
	2

	Navy
	2,256
	1,403
	3
	42
	11
	275
	3
	3

	Air
	533
	276
	1
	22
	13
	100
	0
	0

	Total
	6,050
	3,575
	12
	129
	43
	944
	6
	6


Table 6 Simplified Results of Violence Cases (Battery, etc.) from 2017 to 2022[footnoteRef:50] [50:  Information Disclosed to the CMHRK by the MND in 2023, excluding transferred and pending cases.] 

The tendency found in (b) the cases of maltreatment is not that different in terms of impunity. From 2017 to 2022, only one case was sentenced to actual imprisonment. While the ROK does not have the crime of torture, it seems that other torments are also overlooked. Note that the cases of maltreatment are much fewer than the assault cases. Even though the toxic environment would precede the cases of assault, it is harder to punish each incident of maltreatment criminally, for lack of evidence (non-physical, culturally implicit, or collective bystanders) or insufficient culpability at face value. 
	
	Sum
	Non-indictment
	Punishment

	
	
	
	Prison
	Suspend Execution
	Suspend Sentencing
	Fine
	Acquittal
	Rejection

	MND
	6
	6
	0
	0
	0
	0
	0
	0

	Army
	129
	87
	1
	5
	1
	33
	2
	0

	Navy
	98
	84
	0
	0
	0
	14
	0
	0

	Air
	42
	30
	0
	6
	1
	5
	0
	0

	Total
	275
	207
	1
	11
	2
	52
	2
	0


Table 7 Simplified Results of Maltreatment Cases (Bullying, etc.) from 2017 to 2022[footnoteRef:51] [51:  Ibid.] 

In 2021, for instance, a marine sergeant was indicted for forcing seven junior marines to hang themselves onto the ladders of bunk beds, beating them while clearing snow, and coercing them to demonstrate battle-swimming stroke in a shower room being naked, but he was sentenced to six months of imprisonment with labor whose execution is suspended for a year.[footnoteRef:52] There are many more similar cases. Another soldier was sentenced to a year of imprisonment with labor with suspension of execution for two years in June 2024, for he forced juniors to take off their pants, molested them in the shower room, and forced two juniors to eat two boxes of dry snacks, and banning drinking water and sleeping in July 2022.[footnoteRef:53] In 2019, an army private first class had been beaten, tortured, and bullied by two senior conscripts and one comrade from April. The perpetrators rubbed human excrement on the victim’s face, forced him to lick the toilet, and kept urine in his mouth. They followed the victim on furlough and molested him, kicking his crotch in a motel. The victim reported these incidents to his company leader, but the main assaulter freely went on leave while he was sent to ‘Green Camp’, the army quasi-rehab.[footnoteRef:54]  [52:  “Get Ready Battle Swim, Get on the Floor”… A Marine Suspended with Execution | 21-JUL-2022｜DongA Ilbo in Korean.]  [53:  'Molesting and Harassing Juniors' Discharged Soldiers Are Sentenced to Prison | 4-JUN-2024 | The Yonhap News Agency]  [54:  CMHRK "Soldier 'Bullyied by a Peer' Nelgected for Four Days … Revicimized" | 3-JUL-2019 | The Yonhap News Agency] 

Next, the punishment of commanders or other responsible figures rather than the direct perpetrators appears scarcely delivered. In a death case, especially suspicious deaths, (c) commanders or investigative authorities are not properly investigated or prosecuted. For instance, in April 2014, the late Army Private First Class Yoon Seungjoo passed away after a month-long torture, including injection of intravenous drip after battery, sleep-deprivation, forced eating, and sexual molestation. Even though the Army Chief of Staff resigned in August 2014 after the truth of his death was revealed by the CMHRK and the bereaved family’s efforts,[footnoteRef:55] those who allegedly misled the media and the bereaved families to believe that he died of suffocation from consumption of ready-made dumplings were not even prosecuted. Although the direct perpetrators were convicted,[footnoteRef:56] the responsible figures were unpunished, including the unit commanders, a military forensic doctor, and military judicial police officers. The military prosecutor’s department insisted that they had no mens rea and they were simply fooled by the direct perpetrators’ lies. No one would believe that they could not possibly know that the cause of death was not exterior force after seeing bruises on Yoon’s dead body.[footnoteRef:57]  [55:  Family that exposed military cover-up of loved one’s death reflect on Marine’s death | 8-MAY-2024 | Hankyoreh.]  [56:  Outrage Builds in South Korea in Deadly Abuse of a Soldier | 6-AUG-2014 | The New York Times]  [57:  Soldiers face murder charge in S. Korean bullying case | 3-SEP-20104 | CNN. Warning: Graphic image, viewer discretion required.] 

In the meantime, in April 2024, the Supreme Court ruled that a former company leader of a deceased soldier, Koh Dongyeong, was not guilty of concealment of the cause of death: verbal abuse and bullying. The late private first class Koh committed suicide in May 2015, leaving a death note, but then-colleagues testified that there were no expletives or physical beating. In June 2022, a former cadre of Koh’s unit finally revealed the truth that the then-company leader hushed the unit personnel “not to tell anything out of ordinary (during an investigation) … Those who are alive should survive.” The Presidential Commission on Deaths in Military found it reliable that his death was concealed in June 2023, based on the fact that then-questionnaires contained a response that someone wrote that they were educated not to discuss problems of the unit. However, the defendant was found not guilty due to lack of evidence. An exceptional and anecdotal decision was made to two commanders in a suicide case in the 3rd Fleet in 2021:[footnoteRef:58] the then-naval captain was demoted and the then-naval commander was suspended from work for three months, for they failed to protect the deceased victim; they were not criminally prosecuted.  [58:  S. Korean Navy sailor dies by suicide after reporting bullying to captain | 8-SEP-2021 | Hankyoreh] 

Often, even the direct perpetrators are unpunished (d) as the forms of maltreatment become more subtle and less physical. For example, in November 2022, the late Private Kim Sanghyeon, who lived abroad for a long time, shot himself during a night shift in a general outpost. The first report made by a staff sergeant was that he died of an accidental shot. Later, it was found that a total of 8 senior soldiers bullied him for being late and clumsy, etc., and forced him to memorize 29-page-long A4-sized notes. When the civilian police found out that they made Kim keep a ‘Mistake Note,’ the police found it not a crime as the senior soldier wrote two “heart” shapes next to Kim’s writing, as if it was somewhat solace. The civilian prosecutor indicted three out of seven suspects, besides the false reporter, in February 2024 at last under the crimes of insult, coercion, and intimidation against sentry.[footnoteRef:59]  [59:  Bereaved Family of ‘GOP Gun Shot’ Saying “Son Is in the Cold Frige for a Year” | 28-NOV-2023 | The Kyunghyang Shinmun] 

Furthermore, it is severer in cases of sexual assault, (e) for the victims often have to discontinue their careers and suffer from perennial revictimization, such as stigmatized reputation (see 1) and 2) above). Unfortunately, the indictment rate seems to have decreased in recent years despite the 2013 amendment that removed the condition “subject to victim’s complaint” from 59.9% in 2019 to 40.8% in 2022.[footnoteRef:60] Besides, mostly their punishment is suspended, for there is less chance of recurrence since they are discharged and they are a first-time offender. For example, a soldier, a driver in the Military Gangneung Hospital, was sentenced to a year of a year and half of imprisonment with labor with suspension of execution for three years in 2024, for forcefully molesting a junior 13 times in 2022.[footnoteRef:61]  [60:  According to the information disclosed to the CMHRK by the MND in Feb. 2024: Yearly proportion of indicted cases
Note that the cases that the civilian police notified to the military police was: 374 in 2022 (from July to December) and 1,203 in 2023. ]  [61:  'Molesting and Harassing Juniors' Discharged Soldiers Are Sentenced to Prison | 4-JUN-2024 | The Yonhap News Agency] 

	
	Prison
	Suspended Execution
	Fine
	Suspended Sentencing
	Acquitted
	Rejected

	Officer
	41
	169
	50
	18
	29
	4

	Noncom
	82
	254
	34
	21
	48
	3

	Enlisted
	31
	210
	43
	24
	5
	3

	Civilian Workers in Military
	3
	22
	2
	3
	3
	0

	Total
	157
	655
	129
	66
	85
	10

	Proportion
	14.3%
	59.4%
	11.7%
	6.0%
	7.7%
	0.9%


Table 8 Simplified Results of Military Sex Crime Cases from 2018 to 2022[footnoteRef:62] [62:  Information disclosed to the CMHRK by the MND in 2022 and 2023, deleting the transferred cases and cases pending before trial.] 

While the number of sexual harassment is around 1,200 a year,[footnoteRef:63] it is not a criminal offense in the ROK. As it was easily overlooked due to the prevailing toxic culture and the nature of harassment that does not leave physical evidence, (f) the most common disciplinary action imposed upon the career-soldiers for sexual misconduct was the salary reduction (39%), which is considered a minor penalty, followed by probation (4.4%) and reprimand (3.8%), and it was the reduction of furloughs in the case of the enlisted personnel.[footnoteRef:64] It was the reduction of furloughs (56.9%) in the case of the enlisted personnel. For instance, it was reported by an airman in March 2021 that a common office computer had an electronic file containing fabricated photos of servicewomen and vulgar expressions thereon, saved from November 2020 to July 2021, titled “chick file.” The executive personnel who received the report idled for two months until the media started to issue articles in May. Even one of the cadres asked the reporter to delete the evidence ‘to prevent revictimization’ before the investigation started. Although the contents were profane, it was not considered a criminal case at first; those who did not take a follow-up action on the report were booked and one discharged soldier was referred to the civilian police on 19 May 2021. [63:  According to the information disclosed to the CMHRK by the MND in Feb. 2024: Number of sexual misconduct disciplinary cases.
]  [64:  According to Lawmaker Song Gapseok, State Inspection 2022: Disciplinary actions on sexual misconducts from 2020 to July 2022.
* ‘Guardhouse detention’ was replaced by ‘military discipline training’ as of 5 August 2020.] 

Lastly, in September 2023, the Presidential Commission on Deaths in Military was closed due to failure in the extension of the Act. It was an organization, following another truth commission in the 2000s, that processed hundreds of unsolved death cases in the military from the establishment of the ROK Government. Although it took action on around 1,200 cases, (g) still 39,000 deaths are not acknowledged as in the line of duty, which connotes that they were misled by the then-investigation. According to the Commission, 157 cases of unsolved suspicious deaths after 2000 were first investigated to be caused by personal issues, but it was later rectified that about 98% of them were actually caused by the military’s faults or wrongdoings. Regrettably, (h) now there are no sufficient resources to cover those suspicious deaths. The MND has only 14 officials in charge of military death cases and about USD 48,000 as of 2024. Another government body, the NHRCK, is not proactive on this matter due to the conditional clause on statutory limitation.[footnoteRef:65] Historically speaking, in 2014, the NHRCK once dismissed the death case of PFC Yoon on 8 July, asserting that one of the bereaved families did not wish for its investigation, which was refuted by the bereaved family. On 7 August after the revelation of the truth, the NHRCK commenced an ex officio investigation, yet the final recommendation did not include a “request of re-investigation on the allegations of poor investigation,” which was included in the initial report, drafted in September and November 2015.[footnoteRef:66] Meanwhile, the initial investigation of death is still under the command influence, and often entails distrust and controversies (see 3) below).  [65:  Article 50-7 (Special Cases concerning Dismissal of Petitions) (1) Notwithstanding the main clause of Article 32 (1) 4, if a petition on a case involving human rights violations against military personnel has not been filed for one year or longer since the cause of the petition occurred, but if it is deemed that the circumstances made it impracticable to file the petition, the Commission may make an inquiry into the case without dismissing the petition: Provided, That if a petition is filed after one or more years have passed since any grounds for preventing a person from filing the petition ceased to exist, such petition shall be dismissed.
Article 32 (Rejection of Petition) (1) 4. Where the said petition is filed after one or more years have elapsed since the fact causing the petition occurred: Provided, That this shall not apply to any case in which the prosecution or civil prescription with respect to such fact has not been completed and which the Commission determines to inquire;]  [66:  “Late PFC Yoon Case Be Re-opned”…What Happened to NHRCK Report from 9 Years Ago | 7-MAY-2024 | Hankyoreh in Korean.] 

Suggested Recommendations: the ROK should (i) explicitly enact the crime of torture in accordance with the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and consider criminalization of sexual harassment. Additionally, the government should (ii) amend the guidelines for judges on weighing offenses to deliver justice more strictly and meticulously in terms of (sexual) violence and degrading treatment committed by military personnel, considering its special role and responsibility, which should also be applied to the cases of misconducts before the disciplinary committee. The military should hold (iii) those persons in the chain of command accountable and the investigative authorities, including by expanding the power of human rights watchdog and supervision of the civil society organizations, including the ratification of Optional Protocol to the Convention against Torture, and consider criminalization of sexual harassment. (iv) The external body shall be augmented or newly established to investigate the unsolved death cases in the military.
2) [bookmark: _Ref168607514][bookmark: _Toc168848562]Problem of Military Prison and Guardhouse Detention
(Gov’t, paras. 45, 84, and 143; LoIPR, para. 12) Currently, the military has one prison and five detention centers. The guardhouses are now closed. The military prison in Icheon, Gyeonggi-do, was renovated in 2022 with a capacity of 116, 76% of which are individual cells. The cells are equipped with a breathing detector, video-entrance monitoring system, and artificial intelligence-based intrusion alarm. The prison is added with individual shower booths and common recreational space. 
However, (a) the problem of management quality remains. According to a report by the Korea Institute of Criminology and Justice in 2019,[footnoteRef:67] the prison guards (especially, the enlisted personnel) have insufficient competencies and a paucity of medical personnel. The NHRCK has been recommending the improvement of military guardhouses. In 2019, it recommended the installment of toilet shields, suspension of recording telephone calls of inmates, and reformation of practices that notification of rights of inmates by enlisted personnel, which is supposed to be the duties of career-soldiers. In 2016, it recommended transferring the death-row convicts to civilian prisons and changing the practices of cell-sharing of the convicted and the awaiting prisoners, the officers and the enlisted, and the death-row convicts and other criminals.[footnoteRef:68] In spite of the renovation and the supervision, (b) there have been several suicide cases. In July 2021, an air force senior master sergeant committed suicide in the detention center of the MND in Yongsan, Seoul. In November 2023, a civilian worker in the military committed suicide in the military prison in Icheon. It is questionable whether the new “improved” prison is well-functioning. Besides, in 2015, the main culprit of the PFC Yoon case, with 35 years of imprisonment, was sentenced to 3 years of imprisonment with labor for molesting and beating other inmates.  [67:  Gahng, T. G. et al. (2019). Comprehensive uation of Human Rights Competencies of Criminal Justice Institutions (Ⅱ): Evaluation of Human Rights Competencies of Penal Institutions. KICJ. ]  [68:  Currently, the military prison detains four death-row convicts. ] 

On the other hand, the National Assembly abolished the military guardhouse in the Military Personnel Act in January 2020, replacing it with ‘military discipline education (or military spirit training)’ and adding ‘salary reduction.’ However, the CMHRK would like to shed light on two aspects: firstly, (c) it is regrettable that the military did not suspend the execution of detention in the military guardhouse immediately but waited another six months until the law became effective on 5 August 2020. Hence, about 352.8 conscripts on a monthly average were arbitrarily detained.[footnoteRef:69] In fact, the National Police Agency declared a moratorium on execution in 2014, taking the effect of an extension of military service but not detaining the conscripted police. Secondly, another problem is the residual clauses in other laws. While the Constitutional Court found the clause unconstitutional on 24 September 2020,[footnoteRef:70] its ruling only affected the former Military Personnel Act. However, (d) two other Acts still have ‘guardhouse detention’ as a mode of disciplinary action: (1) Act on the Establishment and Operation of the Conscripted Police Unit and (2) Act on the Establishment of Auxiliary Fire Fighter Unit. While the government no longer operates either conscripted police or auxiliary fire fighters, it only requires the will of the government to resume them.[footnoteRef:71] Besides, the government has not expressed any apologies when it finishes the institutions. It should also be noted that the Constitutional Court once upheld the clause in (1) by a 4-5 vote in 2016.[footnoteRef:72] It is implied that the arbitrary detention may be revived anytime in the future. [69:  Information disclosed by the Ministry of National Defense to the CMHRK in June 2020: from February to June 2020, the Army detained 1,431, the Gyeryong Support Corps detained 11, the MND detained 10, the Navy detained 61, the Air Force detained 55, and the Marine Corps detained 196.]  [70:  Constitutional Court En Blanc Judgement 2017HunBa157 and 2018HunGa10, Jointly Decided on 24 September 2020.]  [71:  In fact, in August 2023, the government reviewed the resumption of the conscripted police system, for it lacks in workforce to control the demonstrators. However, there was another controversy over the population cliff, and the discussion was halted.]  [72:  Constitutional Court En Blanc Judgement 2013HunBa190, Decided on 31 March 2016.] 

[bookmark: _Hlk168847938]Suggested Recommendations: the Government should (i) make a public apology for the operation of arbitrary detention in the military for 124 years, and (ii) correct the military records, at least for those who were detained during the interim period in 2020. The military should (iii) transfer the death-row convicts to civilian prisons, and (iv) review the possibility of transferring the operation of the prison as a whole, while (v) enhancing the education and training of military guards, including enlisted soldiers. The military should (vi) provide adequate psychological and medical assistance to those in need of help without any hindrance so as to prevent failure in the administration of justice. 
3) [bookmark: _Ref168755901][bookmark: _Ref168842777][bookmark: _Toc168848563]Limitations of the Military Court Act
(Gov’t, para. 142; LoIPR, para. 24) A critical change was made to the Military Court Act in September 2021, effective as of 1 July 2022, based on the death of Air Force Master Sergeant Lee Yeram[footnoteRef:73] after sexual molestation and revictimization in May 2020.[footnoteRef:74] The National Assembly amended the Military Criminal Act by (1) transferring the military’s jurisdiction over crimes before enlistment, crimes that caused a soldier’s death, and crimes of sexual violence to the civilian counterparts; (2) transferring the military appellate jurisdiction to the Seoul High Court; (3) ensuring five-year of office term of military judges; (4) moving up the commandership of military prosecutors to the Minister and/ or the Chiefs of Staff of each force, (5) abolishing convening authority and non-jurist adjudicator in the peacetime; and (6) introducing some deliberative bodies. However, the law still allows critical loopholes that the military officers or the Minister of National Defense may intervene in the administration of military justice.[footnoteRef:75] [73:  Sergeant found dead was part of same unit as servicewoman who committed suicide | 19-JUL-2022 | Korea JoongAng Daily; More indictments in officer's sexual harassment suicide | 13-SEP-2022 | Korea JoongAng Daily; Air Force Recognizes Noncommissioned Officer's Suicide as Line of Duty Death | 11-FEB-2023 | KBS WORLD]  [74:  S.Korea pushes for military law change after soldier's death over sexual abuse | 10-JUN-2021 | Reuters]  [75:  Special counsel indicts eight in suicide of sexually abused Air Force sergeant | 13-SEP-2022 | The Korea Herald. However, the Seoul Central Court found him not guilty, for the scope of the legal provision’s protection does not include ‘investigators’ but only ‘witness,’ while acknowledging all the inappropriate phone calls and his interference on 29 June 2023. He was demoted from a general-level rank to a colonel just before reaching retirement timing, but he lodged a revocation lawsuit, too. Air Force general demoted for covering up sexual assault | 27-NOV-2022 | Korea JoongAng Daily.] 

First of all, all the military judges and prosecutors are from the same personnel pool, i.e., military judicial officers, and subordinates of military commanders. Also, the military judges whose term is merely 5 years (10 years in the case of civilian judges) are appointed and reviewed by the military commanders and the Minister of National Defense.[footnoteRef:76] That is to say, (a) the court’s appearance of independence and fairness is not guaranteed.[footnoteRef:77] One infamous incident is the criminal proceeding of the former Head of the Air Force Legal Affairs Office, who allegedly interfered with the case of late Master Sergeant Lee, whom the special prosecutor accused of ‘compelling interview’ [footnoteRef:78] with a military prosecutor of the MND, who was in charge of applying a pre-trial detention warrant against a civilian worker in the High Military Court.[footnoteRef:79] The civilian worker in the military allegedly acted under the Head of the Legal Affairs Office and tipped off the Head with the proceedings. However, the Seoul Central Court acquitted the defendant on the basis of nulla poena sine lege, meaning that the said clause, ironically, is not applicable to the competent prosecutor (but only to third-party witnesses), even though the court acknowledged that most of the charges are factual. Hence, (b) the bereaved family of the late Master Sergeant Lee argues for the amendment of the law to ensure more independence of prosecutors.  [76:  Article 4-2 (Military Court’s Operating Committee) … (2) 1. One high-level official with legal license nominated by the Defense Minister; 2. Five chief judges of each military court; 3. Each [three] head of the Military Legal Affairs appointed by the Chief of Staffs under Article 21 of the Military Personnel Act.
Article 23 (Appointment and Affiliation of Military Judges) (1) A military judge shall be appointed by the Defense Minister with an approval of the Military Court’s Operating Committee after the deliberation of the Personnel Committee on Military Judges; (2) Military judges shall be affiliated to the Ministry of National Defense.
Article 22-2 (Personnel Committee on Military Judges) … (4) 1. One military judge; 2. A judge recommended by the Chief Justice; 3. One public prosecutor recommended by the Minister of Justice; 4. One attorney recommended by the President of the Korea Bar Association; 5. Two law professors, each recommended by the President of Korea Legal Professor’s Association and Law School Association; 6. Three officers, each recommended by the Chief of Staffs; 7. Two experts with reputation and rich experience in specialized areas without legal license – one or more should be a woman; (5) The Chairperson of the Committee shall be nominated or appointed among the committee members by the Defense Minister.]  [77:  CCPR/C/GC/32, paras. 22-23.… Second, the tribunal must also appear to a reasonable observer to be impartial. … The provisions of article 14 apply to all courts and tribunals within the scope of that article whether ordinary … or military …; ]  [78:  Article 5-9 (Aggravated Punishment of Retaliatory Crime) (4) Any person who compels an interview or wields any power to other persons who know any necessary fact in connection with the investigation or trial of his or her criminal case or another person's criminal case or their relatives, without any justifiable reason, shall be punished by imprisonment with labor for not more than three years, or by a fine not exceeding three million won.]  [79:  Special counsel indicts eight in suicide of sexually abused Air Force sergeant | 13-SEP-2022 | The Korea Herald; Air Force general demoted for covering up sexual assault | 27-NOV-2022| Korea JoongAng Daily.] 

Second of all, the jurisdiction clauses lack clarity, creating unnecessary controversies in borderline cases. One thing is related to sex crimes: (c) the punishment of re-victimization of victims of a sex offense because the amendment in jurisdiction is not applied to subsequent harassment or intimidation. Each re-victimization attempt should be proven to be a concurrent crime in order to be tried by the same civilian court; otherwise, those crimes are tried before court-martials, which would create unnecessary inconvenience for the victims. As the ROK judiciary nor prosecution authorities take the victim’s perspective or opinion into account in criminal proceedings, (d) often victims are not informed of the interim progress. Even the attorney of a victim is not a legal stakeholder in such criminal proceedings (it’s the defendant and the State, represented by the prosecutor).
A similar problem may arise from a death case, caused by a sex offense before the amendment’s effective date. (e) It may be unclear whether the death is caused by the sexual offense, and if so the sexual offense can be regarded as the crime applied by the new Military Court Act. There was a female noncom who was found dead with a written note, indicating that her experience of sexual assault back in 2017 caused her to take her own life away. The Army delayed the ‘transference of the case,’ arguing that it is unclear whether to apply the new law since the death happened after July 2022 or not since the crime is about a sexual assault from 2017.[footnoteRef:80] Even (f) an accidental death case, caused by negligence, can be controversial because of the ‘causal relationship.’ The archetypal incident is of a marine colonel, who was charged with insubordination on 2 August 2023, for he allegedly transferred an investigation report to the civilian police contrary to the instruction of the Defense Minster and the Marine Commander.[footnoteRef:81]  [80:  ”Being Raped” A Female Noncom Died, Leaving a Note … Military Hushing | 31-MAR-2023 | KBS in Korean.]  [81:  The defendant argues that the Marine Commander did not clearly ban the transference.] 

It is, nevertheless, disputable whether the military commanders (and the Minister of National Defense) have power over an investigation case in addition to the general administration. Surprisingly, (g) the Minister of National Defense argues that he holds the power to direct the Marine Corps Commander[footnoteRef:82] in regard to ‘investigation’ and that his instruction was to ‘withhold the transference,’ based on Article 2 (4) of the Military Court Act, which allows the Minister of National Defense to determine the jurisdiction to court-martials.[footnoteRef:83] On the other hand, (h) some politicians criticized that the marine colonel ‘investigated’ the case while the military has no jurisdiction over death cases, and it is wrong of him to ‘specify’ alleged charges. However, the military has the authority to close the ‘demise case’ under the Military Court Act Article 264 (postmortem examination),[footnoteRef:84] and in all the antecedent cases, the military police decided when and what to transfer. In fact, in May 2024, the Army military police transferred two suspects under the charge of accidental homicide by negligence. Besides, (i) Presidential Decree No. 32520 Article 7(1) clearly states that a crime outside of military jurisdiction should be transferred to competent authorities “without delay” even though Act on the Performance of Duties of Military Police Article 5 states that military police officer shall perform his or her duties under the command and supervision of the commander of a unit to which the military police unit is affiliated, meaning that the commandership shall not interfere with the investigative duties. [82:  Ex-Marine Investigator Dismissed from Post of MP Chief | 29-NOV-2023 | KBS World; Ex-chief Marine investigator denies insubordination allegations at 1st hearing | 31-DEC-2023 | Yonhap News Agency; Former defense minister turned over recently activated cell phone as ‘evidence’ during investigation concerning dead marine | 18-MAR-2024 | Hankyoreh; in the meantime, the speed of investigation into the allegations of the obstruction of justice was delayed, while new findings were reported on daily basis. Marine Corps commander summoned by CIO for questioning on alleged influence-peddling case | 4-MAY-2024 | Yonhap News Agency; Korea's Marine Corps commander again grilled over alleged interference in soldier's death inquiry | 21-MAY-2024 | The Korea Times; Marine Corps Commander Rejects CIO Request for Joint Questioning Session | 22-MAY-2024 | KBS WORLD; New CIO chief pledges careful investigation into Marine's death as pressure mounts | 22-MAY-2024 | Korea JoongAng Daily; there is now a suspicion of involvement of the President himself: Insider confirmed Yoon ‘lost temper’ when briefed on investigation into Marine’s death | 24-MAY-2024 | Hankyoreh; South Korean Marine’s Death Becomes Impeachment Threat for President | 30-MAY-2024 | The New York Times.]  [83:  Article 2 (Ratione Personae) (4) Minister of National Defense may decide to indict a crime to a military court, notwithstanding subparagraph 2, when there is a reason of the national security, of the protection of military secrets, or other equivalent thereof. Provided That, the Minister of National Defense shall not do so, when the case is already indicted to a civilian court.]  [84:  Article 264 (Autopsy of Unnatural or Unexplained Deaths) (1) When the body of a person who suffers or is suspected of having suffered an unnatural or unexplained death is the body of a person who falls under Article 2, the military prosecutor shall conduct an autopsy; (2) Even though the body of a person who suffers or is suspected of having suffered an unnatural or unexplained death is the body of a person who does not fall under Article 2, the military prosecutor shall conduct an autopsy, when such body has been found in barracks, or a military building, automobile, warship or aircraft, the military prosecutor. … (4) The military prosecutor may have a military judicial police officer or judicial police officer conduct disposition prescribed in paragraphs (1) through (3).] 

Suggested Recommendations: the Government should (i) abolish the military courts during peacetime, or (ii) transfer the jurisdiction of non-military crimes, excluding crimes of breach of military secrets, etc. During the transitional period, (iii) the military judges and the military prosecutors shall be affiliated with the Supreme Court and/ or the Ministry of Justice. Also, (iv) the military judicial police officers should have independence in their investigation from the command influence, by adding a penalty clause against such exterior influence, except for legitimate supervision of the (military) prosecutors. Additionally, the National Assembly should amend the laws to (v) reinforce the protection of public (and military) prosecutors from retaliatory crimes and compelled interviews. The judiciary should reform its system and procedural practices to (vi) include the victim’s interest and opinions, including timely notification and protection of identity. 

III. [bookmark: _Toc168848564]Remedial or Pre-emptive Measures for Victims
1) [bookmark: _Ref168680198][bookmark: _Toc168848565]Problems in Redress, State Compensation, and Rehabilitation
According to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Article 14, victims of torture or degrading treatment are entitled to full compensation and rehabilitation. However, the ROK Government has been reluctant to acknowledge the state's responsibility, even constitutionalize the so-called ban on dual compensation of government officials: one may not be compensated by the State once he or she received other forms of rewards by the State since 1972.[footnoteRef:85] Numerous and most of the victims of state violence were neglected or actively oppressed.  [85:  According to the Supreme Court precedent, one can lodge a civil lawsuit against the State and then get compensated later, but not the other way around. It was the Supreme Court’s obligate choice of detouring amendment of the Constitution (see Supreme Court Judgment 2014Du40012, Decided on 3 February 2017).] 

In the case of the bereaved families of the deceased soldiers, above all, especially the suiciders, the same constitutional restraint is applied, and (a) they are not entitled to lodge a lawsuit against the State for compensation even if there was a state responsibility in the death of a soldier. The former Minister of Justice promised to pass an amendment to the State Compensation Act, adding a discrete clause that explicitly states the right to demand indemnity from the State in May 2023. The Ministry of Justice proposed a bill in October 2023. However, the National Assembly failed to pass the bill out of political conflicts and lack of will from the ruling party after the general election in April 2024. Historically speaking, the clause was introduced in 1967 after the Vietnam War in 1964 in order to stop compensation to the war veterans for the sake of reduction of financial burden.[footnoteRef:86] In 1971, the Supreme Court found the said clause unconstitutional, and then-President, former military general, Park Jeonghui, compelled some of the justices to retire and reserve the clause. Later in 1972, in the Yushin Constitution, the said clause was reflected in the Constitution.[footnoteRef:87] Even if one succeeds in acquiring the state compensation, (b) the courts have customarily limited the state’s fault ratio from 20 to 30% in the case of suicide, which is considerably lower than that of demonstrators (average 30%) or industrial accident (average 50%).[footnoteRef:88] The CMHRK argues that the State has a special obligation because the State mentally and physically examines the candidate-soldiers and the draftable, meaning that the State should have not conscripted him (or her) if the person was in vulnerable conditions. Also, many of the military suicides are in fact caused by societal problems and failure of the military unit’s management of personnel, and a country with a mandatory conscription system should accept more responsibility in keeping everyone’s life.  [86:  Article 2 (Compensation Liability) (1) Where public officials or private persons entrusted with public duties (hereinafter referred to as “public officials”) inflict damage on other persons by intention or negligence in performing their official duties, in violation of the statutes, or where they are liable to compensate for damage under the Compulsory Motor Vehicle Liability Security Act, the State or local governments shall compensate for such damage pursuant to this Act: Provided, That where military personnel, civilian employees of the military, police officials, or reserve forces are killed or injured in the course of performing their duties in relation to any combat, training, etc., they or their bereaved family shall not claim damages under this Act and the Civil Act, if they may receive compensation, such as disaster compensation, pension for the bereaved family, disability pension, under other statutes.]  [87:  Article 29 (2) In case a person on active military service or an employee of the military forces, a police official or others as prescribed by Act sustains damages in connection with the performance of official duties such as combat action, drill and so forth, he/she shall not be entitled to a claim against the State or public organization on the grounds of unlawful acts committed by public officials in the course of official duties, but shall be entitled only to compensations as prescribed by Act.]  [88:  Ji, J. W. et al. (2017). A Study on Veterans Affairs and State Compensation for Suicidal Soldiers. Public Interest and Human Rights, 17. pp. 233-283; Note UN General Assembly resolution 60/147. Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violation of International Humanitarian Law.] 

Furthermore, the Government still discriminates against suicide soldiers in compensation and benefits.[footnoteRef:89] Even though the Military Personnel Act Article 54-2(2), newly added in 2022,[footnoteRef:90] acknowledges in principle that a soldier who died during his or her mandatory service period is classified as died in line with the duty, (c) the Act subcategorizes deaths in the line of duty into three, and conferring Type Ⅲ to suiciders.[footnoteRef:91] While the categorization de jure has no effect on the funeral treatment of the deceased, meaning that he or she may be rested in the national cemeteries and the bereaved families may receive death gratuity, etc. according to the rank of the deceased, it creates de facto stigmatization against suiciders as ‘draft dodgers’ or ‘weakling’ as well as the survivors and the bereaved families.  [89:  CCPR/C/KOR/CO/5, para. 32: The State party should … ensure … that victims receive full reparations, including adequate compensationand legal, medical, financial and psychological assistance. ]  [90:  Article 54-2 (Classification of Persons in Military Service Killed in Action) ... (2) Where a military personnel dies during his or her compulsory service period, he or she shall be classified as a public official who died in the line of duty falling under paragraph (1) 2: Provided, That where a person falls under any ground prescribed by Presidential Decree, such as death by intent or gross negligence or death caused by an unlawful act, the person may be classified as a person who died for ordinary reasons. ... ]  [91:  Article 54-2 (Classification of Persons in Military Service Killed in Action) (1) Where a person in military service dies or incurs an injury, he or she shall be classified as a person in military service who is killed in action, dies in the line of duty, or dies for ordinary reasons, is wounded in action, is injured in the line of duty, and is injured not in action nor in the line of duty (hereinafter referred to as "person in military service killed in action, etc.") in accordance with the following criteria: … 2. Persons in military service who die in the line duty: (a) Type "I" death in the line of duty: A person who died in the line of duty in which he or she took high risks setting an example for the public; (b) Type "II" death in the line of duty: A person who died in the line of duty or during a military education and training (including a disease) directly related to the national protection and security or the protection of the lives and property of the people; (c) Type "III" death in the line of duty: A person who died in the line of duty or during a military education and training (including a disease) not directly.] 

In regard to this discriminative categorization, (d) it also entails substantive damages as well by resulting in discrimination in honoring since the Type III has not been granted with the status of patriot since 2012. Although the Supreme Court once set a precedent that some suiciders may be regarded as patriots in 2012,[footnoteRef:92] due to the passage of the Act on Support for Persons Eligible for Veteran’s Compensation, which the National Assembly enacted to reduce the legal burden of the bereaved families in July 2012 and created a separate status, the Supreme Court changed its posture in 2020 and disregarded suiciders altogether as patriots.[footnoteRef:93] Notably, the Ministry of Patriots and Veterans Affairs tends not to confer the patriot status to suiciders. Additionally, (e) the Supreme Court ruled that the decision of the MND is not subject to judicial review because it is merely a referential decision in relation to the decision of patriots, etc., meaning that the law governing the Ministry of Patriots and Veterans Affairs is not legally bound by that of the MND.[footnoteRef:94] Hence, the only possible way to revoke the MND’s decision is a recommendation by the NHRCK, which does not proactively investigate a death case.[footnoteRef:95] [92:  Supreme Court En Blanc Judgement 2010Du27363, Decided on 18 June 2012.]  [93:  Supreme Court Judgement 2017Du47885, Decided on 13 February 2020.]  [94:  Supreme Court Judgement 2017Du42514, Decided on 21 September 2017.]  [95:  For example, on 30 May 2024, a trainee was died of maltreatment by his company leader. The NHRCK on 4 June 2024 adjourned the decision of ex officio investigation on this case to the next meeting, which will be held in three weeks. On 10 October 2023, the NHRCK in dismissed the case of the late PFC Yoon after investigating more than six months as a retaliatory action against the bereaved families who protested against the NHRCK’s decision of rejection of urgent action for a marine colonel in September 2023.] 

Second, the Enforcement Ordinance of the Act on the Honorable Treatment of and Support for Persons of Distinguished Service to the State (f) inserted another phrase to the criteria of death in the line of duty: “directly caused by” the duties and performance in addition to “directly related to the national securities, etc.,” dwindling the scope. The CMHRK would like to ask what is ‘directly related’ and ‘directly caused by’ the national securities when the State imposes an obligation of military service, having severely punished conscientious objectors. The CMHRK insists that soldiers during mandatory service are essentially doing a work directly linked to the national defense and that the State bears obligation to safely return soldiers to home. The current practices make a rather bizarre conclusion: a soldier who was injured during a battle soccer game in the military base may be conferred with the status of a patriot while a soldier who died of bullying may not.[footnoteRef:96] [96:  From 2008 to 2012, 2,264 soldiers were discharged due to injury from soccer games (cf. those from work (678), duties (407), traffic accidents (174), losing foots (158), and falling accident (112)), according to Lawmaker Kim Kwangjin. Although not every one of them may be conferred with the status of patriot, there were several news reports who won lawsuits in 2007, 2009, 2014, 2016, and 2019.] 

Thirdly, the State does not offer sufficient and tailored rehabilitation programs to the survivors (discharged soldiers) and the bereaved families except for some monetary benefits in accordance with the assigned tiers (just like the former disability classification system).[footnoteRef:97] For instance, (h) the Ministry of Patriots and Veterans Affairs further subcategorizes the patriots and the persons eligible for compensation into seven tiers. However, the last tier, the 7th, is not included in the state’s protection as they are deemed economically competent. The CMHRK believes that it is an international norm to provide appropriate benefits to the survivors of state violence based on individual needs rather than a top-down classification.  [97:  Kim, M., Jung, W., Kim, S. Y., Park, J. H., & Shin, D. W. (2023). The Korea National Disability Registration System. Epidemiology and health, 45, e2023053. https://doi.org/10.4178/epih.e2023053 ] 

Additionally, the matter of post-trauma treatment is inadequate. (i) The enlisted personnel (and their bereaved families) are excluded from the military pension and disability pension, for they technically do not pay for the military pension. Although it was indeed groundless discrimination, as they were not eligible for the military pension by law in the first place, it is high time to rectify it. According to the Korea Institute for Defense Analyses in 2023, it was recommended to allow the enlisted personnel to include them either by changing the pre-existing pension laws or introducing a new one for the enlisted personnel.[footnoteRef:98] They calculated that the financial burden to the military pension would not be critical, but rather beneficial by 2027 due to the increment of the whole pension funds. The enlisted personnel’s monthly wage will be about USD 1,450 (in the case of sergeant) by 2025. Lastly, although the National Assembly enacted the Act on Establishment and Operation of State Violence Trauma Healing Institute, (j) the scope of the beneficiaries is somewhat limited. Article 2 confines the scope of the “state violence” to suspicious deaths in the military and grave human rights violations during military service inflicted upon a veteran under Article 2 of the Support for Veterans Act, which defines a veteran as a person who ‘completed’ the military service,[footnoteRef:99] meaning that the Act is de jure excluding those who were intermediately discharged due to illness, etc.  [98:  Oh, H. et al., (2023). Review of Validity of Introduction of Enlisted Personnel Pension and Challenges. KIDA.]  [99:  Article 2 (Definitions) (1) 1. The term "veteran" means a person discharged from military service or service in the field of public interest pursuant to the Military Service Act, the Military Personnel Management Act, or the Act on Assignment to and Performance of Alternative Service …; …; 4. The term "veteran discharged from mandatory service" means a person discharged after being in active service, supplementary service, or alternative service for less than five years under the Military Service Act, the Military Personnel Management Act, or the Act on the Assignment to and Performance of Alternative Service.] 

Suggested Recommendations: the Government should (i) eliminate subcategorization of the deaths in the line of duty in the Military Personnel Act, and the National Assembly should insert (ii) a legal clause in the relevant laws that the decision of the MND has a legally binding effect towards the decisions of the Ministry of Patriots and Veterans Affairs. The ROK should (iii) amend the Constitution Article 29(2), lifting the unreasonable ban on state compensation, and the National Assembly should (iv) legislate a law that allows the right to claim compensation of the bereaved families in the State Compensation Act as an interim measure. The National Assembly should (v) take any necessary measures to include the trauma survivors who were intermediately discharged from the military and amend the Act on Establishment and Operation of State Violence Trauma Healing Institute. Also, the Government should (vi) review the possibility of abolition of tier-based compensation but shift to inclusion to the needs-based national welfare system – if distinction is required, it may be accomplished by awarding and citations.
2) [bookmark: _Toc168848566]Problems of the Military Medical System
While the military has put a lot of budgets and even introduced eight medical helicopters in 2020 (starting from 2011), the long-standing mistrust in the military medical system remains. Sometimes, soldiers lose the golden time to see a doctor due to hostile reactions from their commanders and military doctors. In 2011, an army trainee died of cerebromeningitis only after taking antipyretic analgesics; in 2013, an army corporal died of brain tumor, again prescribed with only analgesics; in 2016, a sergeant was injected with ethanol instead of a contrast medium in a military hospital in his arm, resulting in arm paralysis; in 2021, a soldier injured his eye while military training in artillery unit, but the commanders yelled at him to be quite and disregarded his agonies, resulting in belated surgery and loss of eyesight. Needless to say of the impunity of the medical staff and the commanders, the very first stage of seeing a doctor seems quite a big step for, especially, the enlisted personnel.
Firstly, the soldiers are facing practical difficulties as well as discomfort in the quality of military medical treatment. (a) The issue of unmet healthcare needs is at the core. According to a survey report of the NHRCK in 2020,[footnoteRef:100] 24.8% of about 800 respondents said that they have unmet healthcare needs, which is 2.3 times more than the general population (10.8%) and 6.7 times more than the civilian men in their 20s (3.7%). This figure was reconfirmed by another report of the Presidential Commission on Deaths in Military in 2023,[footnoteRef:101] reporting 24.2% of unmet healthcare needs. The respondents said that they simply ‘do not have time to see a doctor as they are busy doing works and missions’ (44.9%) and ‘it is difficult to say they need to see a doctor’ (27.8%), and others answered that ‘the date for a hospital appointment is limited by the military unit’s transportation schedule’ (31.1%) (duplicate answers). The unmet need was 30% in the case of military bases in the capital area, meaning that distance and infrastructure might not be a critical factor. This trend was found across all the branches of services, from battle, technology, administration, etc. as well. (b) The deleterious effect of cultural hurdles, such as interpersonal pressure, is supported by the correlation between unmet needs and chronic illness[footnoteRef:102] – those who have to leave his or her office more frequently than others would have to shift one’s ‘burden’ to colleagues, which can be perceived as disservice or even malingery. [100:  Kim et al. (2020). Survey on the Military Medical System for the Guarantee of the Right to Health of the Military Personnel. NHRCK.]  [101:  Lim et al. (2023). Study on Design of the Soldier-Centered Military Medical System. Presidential Commission on Deaths in Military. ]  [102:  This finding corresponds with Bae, Park, & Jung, 2020; Kim et al., 2020; Kim et al., 2019.] 

Besides, the military’s policy also acts as a hindrance to medical treatment. (c) The military changed the reasons for sick leaves: only for hospitalization; it was used to include appointments, examinations, and medicament since soldiers in remote military bases find it difficult to see a doctor. It was somewhat understood as a price to pay in exchange for introducing ‘sick-outs’ (4 to 8 hours leaves). In fact, a reason for medical leave had better include respite care and rehabilitation since the military bases do not provide a comfortable resting environment, a patient may feel uneasy and even agitated for doing nothing (for treating his wounds, etc.) or not participating in certain group activities. On the other hand, (d) the expansion of sick leaves should be supplemented by the expansion of coverage of health expenses by the Government. For the time being, a soldier has to pay his or her expenses if he or she chooses to be treated by a civilian medical institute instead of the military health institute even if the illness is caused by official duties. While the Government attempted to introduce indemnity insurance for enlisted personnel’s use of civilian medical treatment (cf. soldiers do not pay for military medical treatment) in 2019, insurance companies did not participate. This might result in systemic discrimination in economic discrepancy and health conditions since it is a general understanding that civilian hospitals offer better medical treatment than the military in terms of doctor’s experience, medical equipment, drugs, etc.
Suggested Recommendations: the Government should (i) introduce regular supervision over the military medical system by the NHRCK or civilian health experts, (ii) hold any responsible figures in medical accidents responsible, and (iii) open the military hospitals to civilians or change the military medical institutes to public medical institutes governed by the Ministry of Health and Welfare. The military should (iv) allow anyone to see a doctor without any negative reactionary measures by setting a guideline of shifting work or augmenting auxiliary staff for persons with chronic illness, from the very beginning of assignment of posts and military bases. Additionally, the military should (v) include other reasons for medical leaves in addition to hospitalization for the betterment of the health of soldiers. The Government should also (vi) consider expansion of coverage of medical expenses for any illness caused by official duties at least during the mandatory service. 
3) [bookmark: _Toc168848567]Human Rights Education and Training
(Gov’t, para. 88; LoIPR, para. 17(b)) The eradication of torture and degrading treatment from the armed forces may only be completed by human rights education and training.[footnoteRef:103] However, the military regards human rights education as an ancillary to the military missions, ostracizing the values of human rights in the fear of losing the absolutism of their commandership or simply neglecting it due to overwhelming workloads.  [103:  CCPR/C/KOR/CO/5, para. 32: … It should also enhance efforts to reinforce the human rights protection system in the military and work to foster a culture that respects human rights in the military; E/C.12/KOR/CO/4, para. 25(d): Conduct awareness-raising campaigns to counter prejudices regarding lesbian, gay, bisexual, transgender and intersex persons; CRC/C/KOR/CO/5-6, para. 49(c): Promote and raise awareness of the Optional Protocol and ensure that its provisions are included in the curricula of military schools] 

Firstly, (a) the military human rights education is in a deadlock. According to a report of the NHRCK in 2023,[footnoteRef:104] the military was ostensibly exemplary to other public sectors in terms of the quantity: the number of instructors, the number of educational sessions (4 hours a year), and the number of recipients. However, still, 17.7% of the enlisted personnel answered that they had never taken a human rights lesson – it was 34.6% in 2021, and 10.9% of the executive personnel said they had not taken a lesson – it was 4.4% in 2021. On the other hand, 29.6% of the civilian workers said they had no experience of human rights training. (b) The quality of education is even more concerning. The respondents answered that they remember ‘the fundamental rights of the soldiers’ and ‘the duties of the soldiers’ the most from the human rights lessons, meaning that the education is mostly focused on legal aspects of human rights, failing to foster sensitivity or behavioral skills. As military judicial officers often teach human rights as well, the contents were mainly about laws and what not to do. Additionally, it was found from the focused-group interviews that the instructors (who are cadres) often have to teach human rights without completing any human rights teaching courses because the opportunities (quota for each tutor training course) are insufficient. Their teaching methods heavily relied on teacher-centered approaches due to the large number of learners. Besides, the role is a concurrent duty, which is often perceived as another burdensome job. [104:  Kim, K. S. et al. (2023). Survey Report on the Situations of the Operation of Military Human Rights Education. NHRCK.] 

Secondly, (c) the quality of gender awareness education is questionable as well. The Korea Women’s Development Institute’s report on the problems of and improvements for the victims of military sexual violence in 2016 noted that the trainings are done in large groups, and trainers are educated for merely three days. While the MND made a new version of sexual violence prevention textbooks in 2022, the CMHRK would like to point out that the trainers’ expertise is not guaranteed – especially those selected from the active service personnel. Also, (d) even though the MND requires the soldiers to take four hours of lessons a year, two hours are given in online courses, which contain a lot of repetitive content – besides, it is unclear if four hours can make a sufficient difference. Besides, the role is a concurrent duty, which is often perceived as another burdensome job.
Suggested Recommendations: the military should (i) design a military human rights (and gender awareness) curriculum, tailored to diverse contexts and needs, in cooperation with the civilian experts and under the supervision of the NHRCK, including textbooks and lesson plans. The military should (ii) train more tutors prior to assigning a duty of military human rights (and gender awareness) instructor, including the contents and the pedagogies. The military should (iii) allot more budgets for inviting civilian tutors to teach the soldiers about human rights and gender awareness and form a forum or a consortium to manage the scheduling and transportation, etc. 

IV. [bookmark: _Toc168848568]Discrimination in the Military
1) [bookmark: _Toc168848569]Article 92-6 of the Military Criminal Act
(Gov’t, paras. 90-91; LoIPR, para. 17(a)) Notwithstanding numerous recommendations from the international human rights mechanisms,[footnoteRef:105] the ROK continues to maintain multi-layered discrimination against LGBT persons, especially criminalization in the case of the military.  [105:  A/HRC/53/11, para.139.141, .143, .149, .152-153, .158, .160; CCPR/C/KOR/CO/5, para. 14(b): Repeal Article 92-6 of the Military Criminal Act, which criminalizes consensual same-sex sexual conduct among military personnel; E/C.12/KOR/CO/4, para. 25(a) Abrogate the provision of the military criminal act, which criminalizes same-sex acts;] 

First of all, (a) the Military Criminal Act Article 92-6 (indecent act) criminalizes the consensual same-sex relationship between male soldiers and civilian workers in the military.[footnoteRef:106] Although the law has been applied to only service-men so far, the wording of the law does not explicitly exclude women. The law’s abuse is not a surprise or mere ominous expectation. There have been 16 booked cases of “sodomy” from 2018 to 2022,[footnoteRef:107] and six cases were imposed with administrative sanctions from 2020 to 2023.[footnoteRef:108] Regrettably, the Constitutional Court once again upheld the constitutionality in a five-to-four vote,[footnoteRef:109] using the recent change of precedent as an excuse, where the Supreme Court narrowed down the scope of  Article 92-6 to ‘without consent, during worktime, and inside the barracks,’ acquitting five “defendants” in April 2022.[footnoteRef:110] However, there are two other cases that were rejected by the Constitutional Court, which may be found guilty due to ‘being committed inside the barracks or during workhour,’ etc. [106:  Article 92-6 (Indecent Act) A person who commits anal intercourse with any person prescribed in Article 1 (1) through (3) or any other indecent act shall be punished by imprisonment with labor for not more than two years. See UA KOR 2/2017.]  [107:  Information disclosed by the Ministry of National Defense to the CMHRK in July 2023: Sodomy cases from 2020-2023.
]  [108:  According to Lawmaker Kim Kihyun (2022), 5 in 2018, 2 in 2019, 4 in 2020, 3 in 2021, 2 in June 2022 were disciplined. A corporal was sentenced to 6 months of imprisonment with labor with a year of probation who committed oral and anal intercourse in an office room in 2018. In 2020, a staff sergeant and a corporal were suspended with indictment who committed anal intercourse in a motel. In 2021, a sergeant and a corporal who committed oral intercourse in a quarantine room were sentenced to suspension of sentence.]  [109:  Dismay as South Korea upholds military ‘sodomy law’ for fourth time | 26-OCT-2023 | The Guardian]  [110:  Supreme Court En Blanc Judgment 2019Do3047, Decided on 21 April 2022.] 

Secondly, in the meantime, the MND merely changed the terminology from ‘Homosexual Enlisted Personnel’ in the Ministerial Instruction on Unit Management to ‘Homosexual Service-members’ to include officers and noncoms. The MND constantly asserts that the Ministerial Instruction’s Part 4 Chapter 7, first introduced in 2006 as a ministerial instruction and later merged into the Decree in 2009, provides all the protections needed. The Ministerial Instruction Article 253 proclaims (1) equal treatment, (2) a ban on same-sex activity,[footnoteRef:111] (3) duty of commanders, (4) counseling and discharge (ban on discharge solely based on homosexual orientation), and Article 254 prohibits identification and record of homosexual soldiers as well as request for proof of homosexuality. Article 255 forbids ‘outing,’ except when it is necessary for a military doctor to prevent a suicide accident. Article 256 again bans assault, maltreatment, insult, sexual harassment, and assault against homosexual soldiers and forbids commanders to discharge a soldier who came out or forces an AIDS test. It also prohibits the segregation of homosexual soldiers in a hospital or a Green Camp (a program for maladjustment).  [111:  The Ministerial Instruction was not amended after the Supreme Court’s decision in April 2022; thus, it does not specifically exclude the consensual same-sex activities outside of the military bases before or after worktime. However, the Presidential Decree on Military Disciplinary Action was amended in May 2023, replacing the ‘indecent act’ with somewhat allegedly neutral term, ‘violation of Article 92-6’ (so that the interpretation may be in line with the Supreme Court’s case law).] 

(b) There are banal incidents of discrimination that signify that the regulations are merely nominal – in fact, there is no reported case of punishment of the violators of the Decree either. For example, in 2019, an army company leader suggested one gay conscript should take ‘conversion therapy’ and explicitly said that he detests ‘homosexuals.’ In December 2018, a naval special counselor for barrack life counseled a gay soldier who had troubles with his own gender identity yet notified the client’s commander of the fact that he attempted to have a same-sex relationship, which led to a series of investigations: three were investigated and suspended of the indictment. The naval military police officers used the same illegal tactics employed by the Army in the 2017 crackdown, demanding the suspects to use ‘gay dating apps’ and sexually harassing them, asking unnecessary questions about personal preference, and intimidating them with outings. All of these were contravening the Ministerial Instruction, but none were punished.
Moreover, a lesbian naval officer was corrective-raped by her direct superiors consecutively in 2010. While two offenders were sentenced to eight and ten years of imprisonment with labor in the Navy General Military Court in 2018 (the victim reported the case in 2017 when she became a lieutenant to the military police after years of agony), the High Military Court acquitted both of them in 2019. The Supreme Court’s 1st Bench found a captain guilty (finalized on 18 May 2023), but the 3rd Bench acquitted a lieutenant colonel on 31 March 2022.[footnoteRef:112] The latter defendant is even struggling to come back to the Navy and be promoted.[footnoteRef:113] It is indeed ironic that the Captain was charged with 're-raping' a naval lesbian female officer, knowing that she was raped by a lieutenant commander (the latter defendant) multiple times and even had an abortion in 2010. It logically means that if the captain was guilty then the testimonies made against the lieutenant colonel should also be genuine and credible, unlike the Supreme Court’s decision. The assaulters even said that they “will teach [her] what a man is,” meaning they knew her sexual orientation. Nonetheless, (c) no additional protective measures are introduced in law after this. [112:  S. Korean Supreme Court’s inconsistent rulings in Navy sexual assault case draw ire | 1-APR-2022 | Hankyoreh]  [113:  The Seoul Administrative Court on 30 June 2023 dismissed the suit at law to revoke his dishonorable discharge, raised by the defendant. The Defendant appealed thereto on 20 July 2023, which will be heard before the Seoul High Court. His suit at law to promotion (missing out the chance of promotion due to indictment) is pending before the Seoul Administrative Court.] 

Suggested Recommendations: the military should (i) repeal Article 92-6 of the Military Criminal Act and (ii) ensure the full implementation of the Ministerial Instruction on Unit Management, including education on LGBT rights as well as stricter punishment of violators. The military should consider (iii) introducing an official campaign for LGBT open service, including equal treatment in policies related to family, pension, insurance, and health matters. 
2) [bookmark: _Toc168848570]Transgender Open Service
The issue of transgender soldiers’ open service has not been resolved at all even after the death of the first openly transgender soldier, Ms. Byun Huisu, in 2021. The military is still reluctant to accept transgender soldiers or allow open service after sex reassignment surgery. 
First of all, Army Staff Sergeant Byun committed suicide in 2021 after being forcefully discharged from the Army in January 2020 due to sex reassignment surgery in November 2019. Although the Daejeon District Court on 7 October 2021 revoked the Army’s decision of discharge, for the decision was treating her as a man unlawfully, the Army refused to accept that she died as a soldier, arguing that she died in March 2021, passing the last date of her mandatory service period (28 February 2021). The Presidential Commission on Deaths in Military ex officio investigated the case and, in April 2022, decided that she died between 27 and 28 February 2021 based on the police records. The Army accepted that she died as a soldier but denied that her death’s relationship with the official duty (meaning that she died of personal illness) in December 2022. The NHRCK recommended the MND reconsider the decision of death by the Army in January 2023,[footnoteRef:114] which was accepted by the MND in April 2024; Byun’s death was recognized as Type Ⅲ Death in the Line of Duty. Now she is eligible to be buried in the national cemetery. (a) Neither the Army nor the MND made a public apology. [114:  22-Complaint-1001500] 

Meanwhile, (b) the MND commissioned the Korea Institute for Defense Analyses to study the effect of the open service policy in 2022; however, the outcome has not been disclosed. According to a news report on 7 July 2023, the active service personnel opposed the open service with a ratio of 7:3,[footnoteRef:115] but the civilians showed a different attitude slightly in favor of restricted open service. The researchers suggested it is possible to install an open service, if granted, for transgender only who completed sex reassignment surgery before enlistment. It is reported that the MND plans to continue follow-up research in 2024, but nothing has been made public. On the other hand, there have been 26 and 20 conscripts assigned to wartime labor service due to gender incongruence in 2021 and June 2022, and 63 and 29 were discharged from the military thereby.[footnoteRef:116] Additionally, HIV-positives are also not allowed to serve in the military regardless of their health condition, unlike the United States of America.[footnoteRef:117] While it is not necessary to conscript them, it is better to guarantee the job security of career-soldiers unless they are severely ill. [115:  Are Trans Allowed to Serve Military … “Only When Completed Surgery Before Enlistment” | 7-JUL-2023 | Money Today in Korean.]  [116:  Information disclosed by the Military Manpower Administration to the CMHRK in July 2022.]  [117:  Information disclosed by the Military Manpower Administration and each military to the CMHRK in July 2022: HIV Diagnosis
On the other hand, in the U.S.A., “individuals who have been identified as HIV-positive, are asymptomatic, and who have a clinically confirmed undetectable viral load will have no restrictions applied to their deployability or to their ability to commission while a Service member solely on the basis of their HIV-positive status.” As of July 2022. Department of Defense Updates Policy on HIV-Positive Service Members > U.S. Department of Defense > Release] 

What is more concerning appears to be the MND’s approach to this issue: subprime workforce. Although the MND and the Military Manpower Administration changed the terminology of ‘gender identity disorder’ to ‘gender incongruence’ in February 2021, the deeply rooted prejudice against LGBT personnel has not been tackled appropriately. However, (c) the Military Manpower Administration revised the Regulation on the Physical Examination Criteria in January 2023, allowing the assignment of military duty to some Male-to-Female transgender people. Therefore, those who did not complete a sex reassignment surgery or more than six months of hormonal therapy will be called up for social welfare personnel. This means they must enter the military training center for four weeks and serve as social welfare personnel for two years. Until now, those who have ‘initiated’ hormonal therapy were usually assigned to the 5th Tier, which will be called up only for wartime. The CMHRK is deeply worried that this double standard is only reinforcing the prejudice and stereotype that transgender are sub-normal or mentally ill. Besides, the military training centers and other public and welfare institutes are not ready for transgender either. 
Suggested Recommendations: the military should (i) allow open service of transgender personnel on a voluntary basis and (ii) disclose the results of the recent research papers to the public. The Army should (iii) make a public apology for the loss of the late Staff Sergeant Byun Huisu. The Military Manpower Administration should (iv) halt the new Regulation on the Physical Examination Criteria, regarding the MTF transgenders and remove the conditional clause that demands six months of hormonal therapy. 

V. [bookmark: _Toc168848571]Issues of Other Services
1) [bookmark: _Toc168848572]Limitations of the Alternative Service Act
(Gov’t, para. 49) Conscientious objectors to the military service in the ROK still have critical obstacles.[footnoteRef:118] The Constitutional Court of the ROK declared that the Military Service Act, which does not provide a non-military alternative service, is inconsistent with the Constitution.[footnoteRef:119] Nevertheless (a) its effect did not nullify the convicts’ crime records since it did not rule out the penalty clause. Later, the President pardoned 1,879 conscientious objectors in December 2019, not including those convicted before the last constitutionality decision in 2011.[footnoteRef:120]  The Constitutional Court’s decision was made after the Supreme Court’s acquittal of a Jehovah’s Witness in 2018,[footnoteRef:121] who were indicted in 2013. Besides, those who were found guilty of violation of the Military Service Act due to conscientious belief other than a religious one, for they were neither viewed as a conscientious objector before the Alternative Service Committee nor the Supreme Court will be incarcerated for their conscience.  [118:  A/HRC/53/11, para. 139.48: Revisar la legislación y la práctica para garantizar un servicio civil alternativo que sea genuinamente civil, accesible a todos los objetores de conciencia sin discriminación, no punitivo ni discriminatorio en su naturaleza y costo, y de una duración comparable al servicio militar con cualquier duración adicional basada en criterios razonables y objetivos; para. 139.84: Poner fin a la detención de objetores de conciencia al servicio militar y garantizar que las alternativas civiles al servicio militar no sean punitivas ni discriminatorias y permanezcan bajo control civil; para. 139.76: Allow conscientious objectors to serve for a length comparable to that of military service and with a variety of options to serve, taking into account the range of talent and skills that conscientious objectors can contribute to the nation; para. 139.78; para. 139.88: ... to continue efforts towards making alternative service for conscientious objectors of a non-punitive and civilian character, that is not disproportionately prolonged and not limited to being performed in correctional facilities …; para. 139.83: Remettre en liberté tous les objecteurs de conscience placés en détention, expurger leur casier judiciaire et leur accorder une indemnisation adéquate; paras. 139.77, .79, .81, .82, .85, .87; and CCPR/C/KOR/CO/5, para. 52: The State party should eliminate the discriminatory treatment of conscientious objectors compared to those enrolled in military service by reducing the excessively long duration of alternative service and expand alternative service to locations other than correctional facilities. It should also consider amending its legislation to recognize the right to conscientious objection of active members of the armed forces and, in line with the Committee’s previous recommendations and Views, to provide compensation to conscientious objectors who, further to the Constitutional Court’s decision of 28 June 2018, have been released from prison and had their criminal records expunged. ]  [119:  Constitutional Court En Blanc Judgement 2011HunBa379, 383, 2012HunBa15, 32, 86, 129, 181, 182, 193, 227, 228, 250, 271, 281, 282, 283, 287, 324, 2013HunBa273, 2015HunBa73, 2016HunBa360, 2017HunBa225 (Joint), 2012GHunGa17, 2013HunGa5, 23, 27, 2014HunGa8, 2015HunGa5 (Joint), Decided on 28 June 2018.]  [120:  Article 47 (Effect of Decision of Unconstitutionality) (3) Notwithstanding paragraph (2), any statute or provision thereof relating to criminal punishment shall lose its effect retroactively: Provided, That where a decision of constitutionality has previously been made in a case to which any such statute or provision thereof applies, such statute or provision thereof shall lose its effect from the day following the date on which the decision was made.]  [121:  Supreme Court En Blanc Judgement 2016Do10912, Decided on 1 November 2018] 

Additionally, (b) the effect of the pardon in 2019 did not affect some other regulations on certificates and licenses, causing secondary damages to the pardoned conscientious objectors’ economic lives. For instance, in 2020, the Ministry of Culture, Sports and Tourism canceled the sports-leader certificate of a conscientious objector, convicted in 2012, because the certificate was given before passing two years from conviction back then.[footnoteRef:122] Due to such a blind spot in the law, in March 2019, the NHRCK recommended that the Government should provide other reparative measures, including amnesty, restitution, and expunction of criminal records, in addition to recognition of service (prison) period[footnoteRef:123] in line with the UN Human Rights Committee’s recommendations in 2015.[footnoteRef:124]  [122:  The decision was revoked by the Seoul Administrative Court in December 2022, but the Ministry decided to appeal. The Court found that such a decision violates the Supreme Court’s and the Constitutional Court’s recent decisions.]  [123:  Act on Assignment to and Performance of Alternative Service Addendum Article 2 (Special Cases Concerning Assignment to Alternative Service) … (2) In the case of paragraph (1), the execution of the punishment shall be suspended under the direction of the prosecutor of the public prosecutor's office who has responded to the court that sentenced the person to a punishment or the prosecutor of the public prosecutor's office having jurisdiction over the present location of the person sentenced to punishment; and the period of punishment already executed shall be included in the service period. In such cases, if a person for whom the execution of punishment is suspended has completed his service as alternative service personnel, the execution of the suspended punishment shall be deemed terminated; (3) Where a person who has been indicted on a charge of violating Article 88 (1) or 90 (1) of the Military Service Act, or Article 15 (9) 1 of the Reserve Forces Act on the grounds of the freedom of conscience guaranteed by the Constitution of the Republic of Korea files an application for assignment after such indictment is cancelled or the final and conclusive judgement of acquittal is rendered, the Commission shall decide to accept it without delay, notwithstanding Article 13 (1), and the applicant shall be assigned to alternative service on the date of such decision. In such cases, the number of days of detention during pendency shall be included in the service period.]  [124:  See CCPR/C/KOR/CO/4, para. 45 (a) and (b).] 

Furthermore, (c) the current alternative service system per se contains several limitations.[footnoteRef:125] Hence, a new constitutional complaint was submitted in 2021, especially, regarding its punitive nature.[footnoteRef:126] First, applicants for the alternative service have to go through a deliberation by a committee, which could result in censorship of conscience, e.g., looking into video-game logs.[footnoteRef:127] Also, in terms of particular ‘ideology,’ the ROK still refuses to acknowledge the socialistic values. An appellate court convicted a socialist in May 2023, although some courts ruled favorable decisions on non-violence beliefs in addition to religious beliefs.[footnoteRef:128] Secondly, the nature of alternative service is in fact punitive. (d) the service period (36 months) is twice that of the active service personnel (18 months in cases of the Army and the Marine Corps). (e) They are allowed to serve only in correctional facilities. Whereas they have to sleep and work at correctional facilities, the supplementary personnel, who also serve for 36 months, commute to their workplaces, which contradicts the Government’s argument that the length is set to meet the equity with other forms of services.  [125:  In South Korea, Draft Resisters Still Go to Prison. But Now It’s a Job | 24-OCT-2020 | The New York Times; South Korea still punishing conscientious objectors despite promised alternative to military service, activists say | 13-MAY-2022 | The Globe and Mail; Inside South Korea’s Harsh Alternative to Conscription | 1-SEP-2022 | TIME]  [126:  Constitutional petition filed against 'punitive' alternative military service law | 27-JAN-2021 | The Korea Times]  [127:  S Korea to investigate whether conscientious objectors played violent video games | 11-JAN-2019 | CNN; Fortunately, the court acquitted the defendant in November 2019, but the ruling does not exclude ‘video game’ as a counter-evidence of genuine conscience: 'Shooting game unrelated to conscientious objector's religious conviction' | 24-NOV-2019 | The Korea Times; 'Fake' conscientious objector given prison term | 20-MAY-2020 | The Korea Times]  [128:  Court rejects appeal by self-proclaimed socialist seeking alternative military service - The Korea Times; Top court confirms acquittal of man who refused enlistment for nonviolence beliefs | Yonhap News Agency] 

The lack of preparation and limitation of workplace (f) also create a problem of long waiting. Even if 500 are called up every year as planned, those who were assigned to alternative service in December 2021 must wait more than three years, during which they may not find quality jobs. The Government plans to increase the number of facilities to 34 by 2025 (1,680) from 22 as of June 2023 (1,176).[footnoteRef:129] In May 2023, the NHRCK also recommended that the Government reduce the alternative service period and provide other facilities to serve.[footnoteRef:130] Thirdly, (g) it is a substantial legal loophole that the alternative service system does not have a route for discharge based on illness or maladjustment.[footnoteRef:131] Even if one feels ill, he may not be released, unlike other service personnel. While it does not seem like an intentional oppression, there must be a solution for this matter soon.  [129:  According to the Information disclosed by the Military Manpower Administration in July 2023 to the CMHRK: Waiting List
* Note that not every applicant was granted with the status of conscientious objector and assigned to alternative service.]  [130:  The length of service period can be reduced up to six months by amendment of the Enforcement Ordinance of Military Service Act, without additional legislative enactment. In fact, the statutory length of active service is 24 months (Article 18)]  [131:  According to the Information disclosed by the Ministry of Justice in July 2023 to the CMHRK: Doctor’s appointment statistics
In addition, those who used sick leaves were: 21 in 2021, 492 in 2022, and 88 until June 2023.] 

In contrast, the Constitutional Court upheld Articles 18(1) and 21(2) of the Alternative Service Act and Article 18 of the Enforcement Ordinance thereof on 30 May 2024 in a 4-5 vote. The decision was made three years after the first constitutional complaint along with other 56 complaints against the Alternative Service Act and 65 other complaints against the Military Service Act. The Constitutional Court reiterated that it is necessary to maintain fairness among various services as the ROK imposes the generic obligation of military service to men over 18 years old, which would significantly burden those who mandatorily serve in the military. It said that the requirement of more lengthy service in correctional facilities exclusively is not regarded as punitive in nature. The Constitutional Court ruled that the length of alternative service (36 months) is acceptable when it considers the fact that active service personnel are not freely commute in principle and the fact that other service personnel, such as onboard ship reserve service, expert research personnel, public health doctor, public-service advocate, also serve for 36 months, who can commute from home. It further noted that its longer period or heavier intensity may act as a deterrent, preventing draft dodgers from applying for the alternative service, by removing incentives. Additionally, the Constitutional Court did not admit the claims of violation of privacy by installment of CCTV cameras in the living areas of the alternative service personnel and the claim for infringement of political rights by the ban on joining a political party.
[bookmark: _Hlk168935867]Suggested Recommendations: the Government should eliminate the punitive nature by (i) amending the Alternative Service Act to allow conscientious objectors to serve the nation in other places, including social welfare institutes and government offices, instead of the correctional facilities, (ii) expunging all criminal records of all past convicts, (iii) conferring the status of conscientious objector to ideological objectors, and (iv) allowing the alternative personnel to commute from home or reduce the service period to 18 months. The Government should (v) review the possibility of lifting the ban on the political rights of the alternative personnel, taking the essence of ‘conscientious’ and ‘belief’ into account. Also, the Ministry of Justice should (vi) introduce a procedure for alternative personnel to be intermediately discharged (dismissed) on the basis of health conditions or maladjustment. The NHRCK should (vii) pay particular attention to the state of the alternative service personnel. 

2) [bookmark: _Toc168848573]Problems of Forced Labor: Supplementary Service, Civilians in the Military, and Military Aid to Civilians
Recently, there has been a concern over the ROK military service’s violation of the International Labor Organization Convention No. 29 (Forced Labor Convention, 1930). The mandatory military service of the ROK consists of many types: active service, reserved service, supplementary service, preliminary service, wartime labor service, and alternative service. Each offers several different ways of performing the service duty. The current military service system has an issue of forced labor, concerning, inter alia, the supplementary service[footnoteRef:132] as the service is not military in nature, which is recognized as an exception by the ILO Convention. Also, the civilian workforce is not well protected under the Labor Standard Act.  [132:  It includes persons found to be capable of serving on active duty as a result of a draft physical examination, but not determined as those subject to enlistment in the military as active service soldiers due to the supply and demand conditions of the armed forces (Military Service Act Article 5 (1) 3 (a)).] 

To start with, it is important to understand the dilemma of the supplementary service. Most of the supplementary service personnel are graded ‘4th Tier,’ meaning that they are not physically or mentally suitable for active service, being socially stigmatized as subprime workforce. They are deployed as ‘social work personnel’ in five areas: administration, social welfare, public health and medicine, education and culture, environment and safety, e.g., city halls, courts, subway stations, sanitoria for elders and persons with disabilities, special education institutions, etc. There are about 60,000 social work personnel. Although they are trained in basic military drills for four weeks, their status is managed by the Military Manpower Administration, which holds the authority over call-up, extension, and discharge of service, and their job and tasks are managed by each institute, which has the authority over leaves and disciplinary actions. Even though the Government argues that the service is optional, meaning that those who are assigned to ‘supplementary service’ may choose to serve the military in active service as well,[footnoteRef:133] (a) the fact that their physical condition does not meet the standards for active service implies that the ‘choice’ in the Statute cannot be genuine; besides, they are first assigned to ‘supplementary service’ and given a choice to serve in the military, not the other way around.  [133:  Military Service Act Article 65 (Change, etc. of Assignment to Military Service) (8) If a person falling under any of the following subparagraphs wants to perform active service or serve as a member of the social work personnel, the director of the competent regional military manpower office may revoke the relevant disposition and change his assignment to military service, as prescribed by Presidential Decree: …] 

Meanwhile, as the competent authorities are divergent and their responsibilities are dispersed, (b) many social work personnel suffer from workplace harassment, but they do not have legal protection.[footnoteRef:134] According to a recent survey in 2023 on 350 social work personnel,[footnoteRef:135] about 64% responded that they experienced a form of workplace harassment (twice that of ordinary employees, 30.1%). The most common form of harassment was verbal and physical abuse (44%, a triple of that of ordinary employees, 14.4%), resulting in suicidal impulses of 28%. Take note that the ILO Committee of Experts on the Application of Conventions and Recommendations requested similar laws of Egypt in 1998 (Direct Request, published in the 87th ILC session) and Türkiye in 2018 (Direct Request, published in the 107th ILC session) to be amended.[footnoteRef:136] Fortunately, the Military Manpower Administration amended the Enforcement Ordinance of the Military Service Act that provides ground for administrative fines of a maximum of around USD 7,200 to an institute that abused social work personnel, effective as of May 2024. However, (c) the managerial authority over the social work personnel is still at the discretion of each institute, leaving the possibility of maladministration. Furthermore, (d) the social work personnel may not join a political party even though the Constitutional Court found the total ban on political participation unconstitutional in 2021.[footnoteRef:137] [134:  Labor Standards Act Article 76-2 (Prohibition against Workplace Harassment) No employer or employee shall cause physical or mental suffering to other employees or deteriorate the work environment beyond the appropriate scope of work by taking advantage of superiority in rank, relationship, etc. in the workplace (hereinafter referred to as "workplace harassment").]  [135:  Social Work Personnel Union, GongGam Human Rights Law Foundation, and Workplace Gapjil 119. Note In March 2022, a group of social work personnel submitted a notice of establishment of a labor union to the Central Regional Labor and Employment Office’s Uijeongbu Branch, but it was rejected because the social work personnel hold a special status as a person performing military service and treated as quasi-government officials.]  [136:  While noting these explanations, the Committee considers that a service cannot be deemed voluntary by the fact that a person may apply for exemptions. The Convention encompasses work or service for which people have not offered themselves voluntarily. The Committee further considers that although the young people concerned may render services useful to the local population under the Act on general civic service, these could come under the definition of minor communal services only if performed by the members of the community concerned, as stipulated in Article 2(2)(e). (Egypt); the Committee therefore requests the Government to take the necessary measures to repeal section 10 of the Military Service Act, No. 1111, regarding assigning conscripts in the surplus reserve to work for public bodies and institutions to bring national legislation in line with the Convention and indicated practice, …Türkiye)]  [137:  Constitutional Court En Blanc Judgement 2019HunMa534, Decided on 25 November 2021.] 

In addition, the misuse of the conscripts often results in social scandal. For instance, in 2017, an army four-star general, Mr. Park Chanju, was accused of abusing conscripts like ‘slaves’ along with his wife (a civilian).[footnoteRef:138] He was acquitted based on the agreements with the victims, but he was convicted for his other briberies in November 2019. The MND decided to abolish the ‘housekeeping valet-soldier,’ replacing them with career-soldiers and limiting their duties to aides and drivers as of August 2017. However, General Park was not imposed with any disciplinary actions (e) because the Military Personnel Act regulates ‘senior’ soldiers to be seated in the disciplinary committee, and Park was the senior of all in the military back then. The MND did not demote him. There was a scandal in July 2015 about a son of the then-Senior Presidential Secretary for Civil Affairs, Mr. Woo Byungwoo; the son was transferred and assigned to be the driver for Seoul Metropolitan Police Agency’s Vice Chief allegedly due to his family background.[footnoteRef:139] In 2018, the National Police Agency replaced the conscripts with driver officials. Mr. Woo was found guilty of illegal surveillance in 2021. Still, (f) the placement of a soldier is unclear.  [138:  S. Korea general and wife 'treated soldiers like slaves' | 2-AUG-2017 | France 24; [Newsmaker] 'Housekeeping soldiers': ugly face of South Korean military | 2-AUG-2017 | The Korea Herald]  [139:  Fresh Allegations Raised Against Woo Byung-woo's Son | 1-AUG-2016 | TBS; Park's aide in hot seat | 20-JUL-2016 | Korea Times ] 

However, the military general’s unlawful exploitation of the conscripts continued. In July 2023, in the Army 9th Division, the former and the current commanders exploited the soldiers assigned to welfare and convenience facilities (restaurants and motels). A similar allegation was confirmed in welfare and convenience facilities under the Army 1st Corps. The soldiers worked overtime and were exposed to verbal and physical abuse. It was found that the Division deployed about eight extra soldiers to exploit their workforce. The soldiers also had to serve some unique cuisines when the commander (and other important persons) demanded even on the holidays.[footnoteRef:140] In brief, young adults have been viewed as an ‘easy labor source’ for too long, and the cause of national security has been interpreted broadly under the tension in the Korean peninsula. [140:  Army officers accused of workplace abuse | 28-JUL-2023 | The Korea Herald] 

In the same sense, (e) it is worried that the military misuses the active service personnel, deploying them to help civilians for unlimited reasons, including local events and hazardous missions in natural disasters. In July 20223, a marine lance corporal was swept by a torrent and found dead. He was sent to a sandy river with ‘rainboots’ and without an ‘air jacket’ right after a big flood in Yecheon, Gyeongsangbuk-do.[footnoteRef:141] The deceased marine was a gunner, and his unit was from another province (Pohang). A total of eight marines were swept, and one passed away. It was found that the Marine 1st Division Commander gave instructions and changed the mission from ‘civilian assistance for recovery’ to ‘search of missing people’ a day before the dispatching. The commander even visited the river and saw photos (for media exposure) of marines in the river but did not say a word about safety. The former 1st Division Commander refuses to accept any culpability of homicide by negligence, except for moral responsibility. The CMHRK believes that any military aid to civilians in distress could be legitimate only with sufficient preliminary risk assessment, minimum tutorial training, and an appropriate supply of safety gear.  [141:  Marine Corps' search operations without life vests under scrutiny | 20-JUL-2023 | The Korea Herald] 

By the way, the NHRCK found in January 2024 that the military dispatch to civilian missions increased by 15.5 times compared to that of 2013:[footnoteRef:142] 1,017,146 from January to September 2022 and 65,778 from January to September 2013. The military forces were not only deployed to natural disasters but also pest control and COVID-19 quarantine. (g) The troublesome fact is that the military personnel were deployed to local ‘events’ and ‘festivals’ to make up the number of participants. Several news reports were made in regard to the issue of arbitrary use of military forces. In August 2023, Inje-gun of Gangwon-do requested military units to deploy 50 soldiers, 20 of whom take roles of entertainers, dressing as historical figures (king, queen, eunuchs, etc.).[footnoteRef:143] In October 2019, Hoengseong-gun requested the deployment of 40 soldiers to the beef food festival to carry grills, charcoal fire, and clean tables and trash.[footnoteRef:144] The festival earned around USD 1,454,000. In May 2024, the Presidential Office Security Service exploited 20 soldiers disguised as security guards to celebrate the 2nd anniversary of President Yoon, ordering them not to reveal their true identity. They performed a Taekwondo show in front of the President in a closed ceremony on 10 May 2024.[footnoteRef:145] [142:  23-ExOfficio-0001500]  [143:  "Dressed as Eunuchs and Maids, Taking Photos"‥."Why Would a Soldier Do That!" Exploded | 30-AUG-2023 | MBC in Korean.]  [144:  Controversy Over Beef Festival’s Exploitation of Soldiers | 28-OCT-2019 | Newdaily in Korean.]  [145:  "Soldiers as Sidekicks for Presdient Party?" | 27-MAY-2024 | MBC in Korean.] 

Lastly, the military personnel comprise of civilian workforce as well. There are more than 40,000 civilian workers in the military and more than 10,000 civilian contract workers. The recent issue of civilian workers in the military is that they are often militarized. They are (h) used for and assigned to military combatant jobs due to a decrease in population decline. In July 2022, 12 civilian workers in the military were included in shooting training. They shot 10 shots of blank ammunition. The army unit explained that a commander may operate his or her unit in order to win every battle and that the training was voluntary. In fact, the MND amended the Enforcement Ordinance of the Civilian Workers in the Military Personnel Management Act in November 2021, adding Article 51(2), a ground clause for the Minister of National Defense and each chief of staff to make civilian workers in the military to use and wear military gears.[footnoteRef:146] Another army division demanded the civilian workers to salute commanders and even instructed a civilian worker to accompany the ‘military discipline training’ for his vehicle made an accident. Later the Division explained that the civilian worker was not subject to the military discipline training, his accompaniment was for the time of voluntary mediation and self-reflection.[footnoteRef:147] The Army 5th Corps, 31st Division, and the Capital Defense Command ordered the civilian workers in the military to participate in battlefield circuit exercise: bear (arm) walk, running with 65kg weights on their shoulders, tire drag, and running with ammunition box. The Army Chief of Staff found it was irrelevant to the duties of the civilian workers in February 2023 and the MND said in February 2023 to the National Assembly that the battlefield circuit exercise is not implemented.[footnoteRef:148] The attempts at ‘militarization’ of civilian workers in the military continued in 2024.[footnoteRef:149] (i) This sort of mixed-use of the civilian workforce will unavoidably cause a serious problem of combatants under the humanitarian laws. Meanwhile, (j) the civilian workers in the military are not allowed to form or join a trade union or professional association. [146:  'I thought of an observer …' Controversy over Military’s Use of Civilian Workers in Shooting | 17-JUL-2022 | News1 in Korean.]  [147:  [Featured] Army Division that Demanded a Civilian Worker to Salute Now Orders “Military Discipline Training”| 1-FEB-2023 | The Kyunghang Shinmun in Korean.]  [148:  [Featured]“Drag Tires” Army Making Civilian Workers to Train Battlefield Exercise ··· MND Lied to the National Assembly | 10-MAR-2023 | The Kyunghang Shinmun]  [149:  [Featured] “Distributing Neglected Uniforms of the Discharged Soldiers” … Civilian Workers in the Military Are Foced to Wear Military Uniform | 9-FEB-2024 | KBS] 

In parallel to the civilian workers, there are contract workers in the military as well. While there are short-term contracts, some of them have 2-year regular contracts. Most of them work in welfare facilities, military marts, and accommodations. However, the counselors specialized in military life, military cooks, caddies, cleaners, gardeners, boiler technicians, etc., most of which are regarded as miscellaneous. For instance, in 2018, there was a panel discussion on the ‘Fourth Status in the Military, the Civilian Laborers’ Testimonies’ in the National Assembly Member’s Office Building.[footnoteRef:150] (k) The problem of salary stagnation due to its linkage to the revenue of his or her workplace was raised among the caddies because the military golf clubs is exclusive to military personnel with cheaper tickets. (l) The cleaners have to pay their brokers 15 to 20% of their salary as commission fees. A local representative of the Korean Public Service and Transport Workers’ Union argued that the MND uniformly set the salary to 209 hours although many cleaners work more than 300 hours. The military did not provide resting rooms or shower rooms. As they are not full-time workers, they are not fully protected by the Labor Standard Act. [150:  10,000 Civilians Working in the Military in a Dead Zone | 27-APR-2018 | Labor Today] 

Suggested Recommendations: the Government should (i) abrogate the supplementary service, a form of forced labor, possibly replacing it with the alternative service, and ensure the right to health to the fullest extent possible, (ii) establish a standing supervisory body or empower/ augment the NHRCK to monitor the supplementary service personnel during the transitional phase, and (iii) confer the certificate of trade union to the social work personnel. The National Assembly should amend the Military Service Act and relevant personnel management acts to (iv) allow non-military personnel to join a political party and form a trade union or professional association, including civilian workers in the military. The military should (v) stop military force dispatch to civilian festivals and draft detailed regulations for civilian salvage or restoration works to ensure the safety of the soldiers, (vi) re-evaluate the military workforce so that the enlisted personnel will not be assigned to non-military duties, and (vii) ensure the transparency of placement of soldiers and assignment of duties to the public to avoid any possibility of bribery and corruption. On the other hand, (viii) the military should offer better working conditions for the civilian contract workers and enhance labor supervision to create safer workplaces and secured job opportunities, including by expanding the Labor Standard Act. Lastly, the military should (ix) strictly prohibit any involvement of civilian workers in the military in combatant tasks and missions, including banning participation in battle-related exercises and the use of firearms, in compliance with international humanitarian laws.




[bookmark: _Toc168848574]Information Page

The Center for Military Human Rights Korea is a non-governmental organization, founded in 2009, in Seoul, Republic of Korea. It was registered with the Seoul Metropolitan City in 2012 as a non-profit organization. It handles about 1,800 counseling cases every year (including 500 cases of sexual violence). 
In May 2019, the CMHRK established an affiliated organ, the Military Sexual Victim Support Center, which provides specialized counseling and support for the victims of military sexual violence, including digital sex crimes. 
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