Children are Unbeatable! Scotland

Submission from CAU Scotland to UN Committee Against Torture

United Kingdom fifth periodic report on compliance with UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)
The right of children to equal protection from assault in Scotland
This brief submission is designed to inform the Committee’s study and comment on the UK’s fifth periodic report on the measures taken in Scotland to give effect to CAT in respect of protecting children from violence.  We urge the Committee to make a recommendation that the Scottish Government pass legislation to explicitly prohibit corporal punishment in all settings including the home.  This measure can be achieved within one year.   
Legal reform would reflect the Scottish Government’s statement to the Committee that it “does not support the physical punishment of children
”.  Legal reform has been delivered successfully around the world without criminalising the majority of parents and Scotland can learn from example eg 19 countries in Europe now give children equal protection.  Legal reform will operate in parallel with the existing Scottish Government programme designed to promote positive parenting and the use of alternative forms of discipline. 
We note the list of issues published by the Committee
.    As the law in Scotland is different, we urge the Committee to make separate recommendations for Scotland.   Currently Section 51 of the Criminal Justice (Scotland) Act provides parents/carers with a “justifiable assault” defence if they hit a child as a punishment.  It is bizarre that the law should permit and define “justifiable assault” on any human being.  By amending the law and removing this defence, the human rights of children will be respected and protected.  Children will have the same legal protection from violence as adults currently enjoy.

What we believe

Adults hitting children is a human rights issue – it is not a parental right justified by Scotland’s cultural traditions.  It is out of date, out of sync with the majority of countries in Europe
 and delivers a harmful message that hitting is a way to solve problems.  The current law in Scotland is confusing and undermines our ability to protect children from harm. By removing the current legal ambiguity about what constitutes physical harm to a child we can keep all children safe and respect their human rights.   
In the work of our member organisations such as ParentLine Scotland, which is a free helpline and email service for anyone with a concern about a child, and professionals such as doctors we are in touch with real  life experiences and the harm caused by violence.  So in addition to the need for legal reform, the ethos underpinning our campaign is:
· Discipline is a critical element of parenting but smacking is not an effective or constructive way of dealing with a child’s bad behaviour
· We want to support parents to use other methods to teach their children the difference between right and wrong
Context

The UK Hearing on CAT is a timely opportunity for the Committee to specifically remind the UK and the Scottish Government of the need to take effective legislative, administrative, judicial and other measures to prevent acts of cruel, inhuman or degrading treatment or punishment.  There is a current legislative opportunity to positively promote and respect children’s human right to be protected by the law from violence, with the imminent publication of a Children and Young People’s Bill designed to ‘further progress the realisation of children’s rights’.
  
However the Scottish Government as recently as August 2012 confirmed that it has no intention of changing the law in Scotland.  In the Human Rights Council UPR Report on the UK
  Sweden, Finland, Norway and Hungary recommended that the UK must ensure the freedom of children from corporal punishment, in accordance with the UN Convention on the Rights of the Child (UNCRC).  In September 2012 the UK Government, in agreement with the Scottish Government, chose to formally reject this recommendation
.  In a letter of 29th August 2012 to Lord McNally, the Scottish Government states “that the existing law provides the right protection of children and young people” and that there are “no plans to change this approach”.  
In practice there is a real potential for conflict as the oath of Scotland’s new National Police Force, operational since 1st April 2013, states “I, do solemnly, sincerely and truly declare and affirm that I will faithfully discharge the duties of the office of constable with fairness, integrity, diligence and impartiality, and that I will uphold fundamental human rights and accord equal respect to all people, according to law.”
  It is now time that the law on hitting children is consistent with international human rights law.
Distinctive, Devolved Government in Scotland
In examining the UK track record on respecting CAT, we urge the UN to be mindful of the distinct legal, policy, funding and service distinctions in Scotland.  The UK Parliament has devolved power to the Scottish Government and Scottish Parliament to act on a range of issues such as criminal justice, family law and social work.  

In 1707, the Scottish Parliament was suspended and was reconvened in 1999.   The Scottish Parliament, made up of 129 elected MSPs, and our Scottish Government have the power to pass laws, agree policies and fund services that are human rights compliant.  The Scotland Act 1998, which established the Scottish Parliament, defines Scottish legislation as being competent if it meets certain tests including that it is compliant with the European Convention on Human Rights (S29) (ECHR).   Section 57 of the Act requires all actions of Scottish Government Ministers to comply with the ECHR but in practice the wider international human rights framework has been acknowledged and promoted.   For example The Scottish Commission for Human Rights Act 2006 requires the Scottish Human Rights Commission (SHRC) to promote and encourage best practice in relation to human rights which are defined as ECHR as well as other human rights contained in a ratified, international treaty (S2(2)(b)).  Also, the Commissioner for Children and Young People (Scotland) Act 2003 gives specific responsibilities to Scotland’s Commissioner for Children and Young People (SCCYP) to have regard to the UN Convention on the Rights of the Child in all its work (S5). 
About the Children are unbeatable! Alliance (CAU) Scotland  
CAU Scotland is an alliance of individuals and organisations delivering a sustained campaign to ensure that children enjoy the same legal protection from assault as adults.  

For further information please contact: Kate Higgins, Policy and Communications Manager, CHILDREN 1ST kate.higgins@children1st.org.uk
00 44 (0)131 446 2323
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