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I am grateful for the opportunity to address the CRPD Committee on behalf of the World Blind Union.  The WBU is one the principal promoters of the Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired, or Otherwise Print Disabled, an international instrument that entered into force in September 2016 and has now been ratified by 31 countries.  
In my brief remarks today, I hope to explain why the Committee should not only urge CRPD states parties to ratify the Marrakesh Treaty but also to implement the Treaty in ways that enhance the human rights of persons with disabilities.  To that end, I will suggest several specific legal and policy recommendations relating to implementation that the Committee might include in its concluding observations on state party reports.  These recommendations are based on a recently-published book – The World Blind Union Guide to the Marrakesh Treaty – which I had the privilege of coauthoring and which I would be pleased to make available to the Committee in print and accessible format versions.[footnoteRef:1]  [1:  L. HELFER, M. LAND, R. OKEDIJI & J.H. REICHMAN, THE WORLD BLIND UNION GUIDE TO THE MARRAKESH TREATY: FACILITATING ACCESS TO BOOKS FOR PRINT-DISABLED INDIVIDUALS (Oxford University Press, 2017).  Accessible format versions of the WBU Guide in English, France, Spanish, and Russian can be downloaded here:  https://tinyurl.com/lq6dwgd. ] 

The Marrakesh Treaty is a new international instrument that sits at the intersection of human rights law and intellectual property law.  The Treaty introduces a standard set of limitations and exceptions to copyright to enable print-disabled individuals and the organizations that represent them to create, consume, and share published works in accessible formats, including across borders.  The Treaty seeks to end the global “book famine” – a worldwide lack of printed works and cultural materials in accessible formats that affects nearly 300 million people around the globe, especially those living in developing countries.  Individuals unable to read newspapers or books or research on the Internet cannot participate meaningfully in society.  This violates numerous human rights, including the obligation in Article 30.3 of the CRPD “to ensure that laws protecting [IP] rights do not constitute an unreasonable or discriminatory barrier to access by persons with disabilities to cultural materials.”
Although the Marrakesh Treaty enjoys strong support from governments around the world, the number of ratifying states remains low.  The CRPD Committee has endeavored to increase this number by emphasizing – in general comments and in concluding observations on state party reports – “the urgency of ratifying and implementing” the Treaty.[footnoteRef:2]  To date, however, the Committee has not – as far as I am aware – addressed the specific legal and policy choices that governments face when deciding how to implement the Treaty. [2:  General Comment No. 4: Article 24 (Right to inclusive education): UN Doc. No. CRPD/C/GC/4 (2 Sept. 2016), ¶ 22.  The Committee has urged governments “to take all appropriate measures to ratify and implement the Marrakesh Treaty as soon as possible” when reviewing state party reports from at least 17 countries, including Belgium, Brazil, the Cook Islands, Croatia, the Czech Republic, Denmark, the Dominican Republic, Ecuador, Gabon, Germany, Kenya, the Republic of Korea, Mauritius, Mexico, New Zealand, Qatar, and Ukraine.] 

Understanding these choices is essential to ensuring that the Marrakesh Treaty achieves its overarching goal of enhancing the availability of accessible-format works to print-disabled persons – a goal that also directly furthers the realization of the rights protected in the CRPD.  Such an outcome is not, however, a foregone conclusion.  Many governments are under pressure from copyright owners, including publishers, to impose unnecessary or costly barriers that make it more difficult for print-disabled persons to make and share accessible format copies.  
For example, the Marrakesh Treaty requires contracting states to adopt exceptions to copyright to allow individuals with print disabilities and the organizations that serve their needs to make accessible format copies and share them with others – including in other countries – without having to obtain a license from the copyright owner.  However, the Treaty also includes two optional clauses that permit states to restrict or condition the exercise of these rights by print-disabled individuals and their representative organizations.  The first optional clause permits a state to require compensation as a condition of creating or distributing accessible format copies.  The second optional clause allows a country to ban the creation of accessible format copies if the copyright owner has previously made the work commercially available in that particular format.  (For example, a state may decide that an academic textbook cannot be converted into e-Braille if that textbook has already been published in e-Braille and is available from the publisher.)    
These optional provisions are in tension with the human rights goals that the CRPD and the Marrakesh Treaty share.  In particular, the optional clauses introduce needless complexity, financial burdens and legal risks that may deter beneficiaries from exercising their rights.  These provisions also create a risk of discrimination by imposing limits on copyright exceptions that benefit print-disabled persons that do not apply to similar exceptions relevant to those without such disabilities.  The WBU therefore recommends that the Committee encourage states parties not to adopt either of these optional provisions. 
In closing, I will identify three additional suggestions regarding implementation of the Marrakesh Treaty for the Committee to include in its concluding observations to states parties.
First, national implementing legislation should carefully follow the Treaty’s definitions of key terms.  In particular, such legislation should:
· protect disabled individuals listed in the Treaty as “beneficiaries”; 
· define “accessible format copies” in flexible, format-neutral terms; 
· ensure that “authorized entities” include any non-profit group or organization that provides services to individuals with print disabilities; and 
· avoid burdensome regulation of “authorized entities.”
Second, national legislation should follow the model copyright exceptions set forth in the Treaty.  These exceptions are compatible with states’ obligations under international IP agreements.  In addition, the widespread adoption of the same model will facilitate the sharing and exchange of accessible-format copies across borders. 
Third and finally, governments should consult with print-disabled individuals, disability rights groups, national human rights institutions, and CRPD focal and coordination points regarding the appropriate measures to implement the Marrakesh Treaty.  Such consultations are the best way to ensure that the treaty is practically effective in achieving its important objectives.  Thank you.
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