[image: image1.png]Ending Torture. Seeking Justice for Survivors




87 Vauxhall Walk, London SE11 5HJ, United Kingdom

Tel: + 44 (0) 20 7793 1777 Fax: + 44 (0) 20 7793 1719

Email: info@redress.org  Web: www.redress.org
RENDERED SILENT
Denying defendants in military commission 
trials the right to complain of torture and enforced disappearance
Articles 2(3), 6, 7, 9, 10, 14 and 16
List of Issues 1, 8, 11, 17

Submission to the Human Rights Committee 
for consideration of the United States of America’s 
5th State Party Report 

February 2014

SUBMISSION TO THE HUMAN RIGHTS COMMITTEE 

FOR CONSIDERATION OF THE UNITED STATES OF AMERICA’S 5th STATE PARTY REPORT

12 February 2014

1A.  
INTRODUCTION

B.  
SUMMARY
1
C.  
BACKGROUND
2
D.  
SILENCE ON TORTURE AND ENFORCED DISAPPEARANCE: MILITARY COMMISSION TRIALS OF ‘HVDS’ AT GUANTÁNAMO BAY
4
Second Amended Protective Order No. 1
5
Effect of restrictions on the right to complain and defence of charges
7
E.  
VIOLATIONS OF THE ICCPR
8
Articles 7 and 9, 10 and 16 in conjunction with Article 2(3)
8
Article 6 (right to life), Article 7 (torture and other ill-treatment) and Article 14 (fair trial)
11
F.  
CONCLUSION
13
G.  
SUGGESTED QUESTIONS AND RECOMMENDATIONS
14
Annex One: An illustration: the case of Mustafa al-Hawsawi
15
Annex Two: Second Amended Protective Order No. 1
17



A.  INTRODUCTION 
1. REDRESS is an international human rights non-governmental organisation based in the United Kingdom with a mandate to assist torture survivors to seek justice and other forms of reparation. 

2. As part of its work, REDRESS has taken part as an intervener in litigation in the United States, Canada and Europe concerning violations committed in the United States Central Intelligence Agency’s programme of “extraordinary rendition” of what it termed “High Value Detainees” suspected of terrorism (the “‘High Value Detainee’ Programme”).  REDRESS is also advocating for investigations to be opened in relation to Mustafa al-Hawsawi – an individual “High Value Detainee” subjected to this programme, who is currently facing capital trial before a military commission in Guantánamo Bay, Cuba. 

3. The Committee has already received a large amount of information concerning the United States’ implementation of the International Covenant on Civil and Political Rights (the “Covenant”). This includes information about the United States’ failure to investigate and prosecute individuals responsible for the “High Value Detainee” Programme and to provide redress to victims,
 the arbitrary detention of individuals at Guantánamo Bay,
 restrictions on detainees’ access to lawyers,
 and fair trial concerns in relation to military commission proceedings of those charged with terrorist offences.
  

4. This report therefore focuses on a single, specific issue: the classification of information which has the result of denying military commission defendants the right to complain of torture and ill-treatment and enforced disappearance.
 This issue impacts on the United States’ compliance with its obligations under the Covenant. It also adversely affects the ability of other States to uphold their obligation to effectively investigate allegations of their own involvement in extraordinary rendition, secret detention and torture.
B.  SUMMARY
5. The United States has implemented a system of detention and trial designed to ensure that information about the serious human rights violations alleged to have been committed against “High Value Detainees” during their time in Central Intelligence Agency (“CIA”) black sites is not revealed to the public, and cannot be disclosed in any forum outside the secretive military commission trials.  

6. This is because any information relating to the detainees’ time in secret detention has been classified by United States authorities.
  Detainees’ thoughts and recollections about their time in secret detention can only be disclosed to those with the necessary security clearance who are given access to the detainees, that is particularly the detainees’ military commission lawyers.
 Neither the detainees or their military commission lawyers are permitted to pass the information to others.
  Any such information is also kept secret in the Guantánamo Bay military commission trial process itself through closed or redacted pleadings and closed or silenced hearings.
 

7. The regime in place operates to deny the defendants who face capital charges in trials before the military commission the rights guaranteed under the Covenant to complain about and seek redress for the multiple violations characteristic of enforced disappearance, torture and other prohibited ill-treatment.  It also frustrates investigations that could assist the defence, prevents their legal representatives from providing an effective defence, and puts the defendants at a distinct disadvantage to others facing capital trials.  As such it leads to serious violations of Articles 2(3), 6, 7, 9, 10, 14 and 16 of the Covenant.
8. REDRESS urges the Committee to ask the United States delegation:

Can the delegation confirm whether detainees at Guantánamo Bay, including “High Value Detainees”, can have access to lawyers without security clearance to pursue proceedings on their behalf in third States, given that their own defence lawyers are currently prohibited from doing so?

How many requests for mutual legal assistance has the United States received from other States concerning investigations into allegations of rendition, secret detention and torture?  How many requests has the United States allowed, how many has it denied, and how many are still pending?
C.  BACKGROUND
9. Immediately following the 11 September 2001 attacks in New York City, Washington DC, and Pennsylvania, senior United States officials are known to have authorised a covert CIA programme of secret detention and interrogation of individuals suspected of involvement in terrorism.
 The United Nations Special Rapporteur on the protection and promotion of human rights in the context of counterterrorism has characterised this programme as “a systematic campaign of internationally wrongful acts involving the secret detention, rendition and torture of terrorist suspects”.
 
10. Under the programme, the CIA was authorised to detain terrorist suspects and set up detention facilities known as “black sites” outside the United States.
 This programme was used to isolate and interrogate detainees who were considered to have a high intelligence value, known as “High Value Detainees”.
 At the beginning of August 2002 the United States Justice Department's Office of Legal Counsel purported to authorise the CIA to use a range of “physical and mental abuse”
 of terrorist suspects in its custody under the secret detention programme, known as “enhanced interrogation techniques”.
 Former United States President George Bush also authorised the CIA to carry out “extraordinary renditions”
 enabling detainees to be interrogated whilst in the formal custody of the public officials of other States, including States with a record of using torture.
 
11. The CIA subjected “High Value Detainees” to a “very structured” and “rigorous” programme of secret detention and interrogation at “black sites” or “exploitation facilities” in order to elicit information.
 These were established as facilities “off limits to non-essential persons, press, ICRC [International Committee of the Red Cross], or foreign observers”.
 Both UN and European human rights mechanisms have recognised that this type of detention is in clear violation of the right to liberty and security and the right to a fair trial, facilitates the use of torture and ill-treatment, and constitutes, in itself, a form of ill-treatment or torture.
  
12. The “High Value Detainee” Programme followed a carefully defined process which incorporated purposefully violent and disorientating physical and psychological “pressure which is described in detail in a December 2004 CIA memorandum for the United States Department of Justice.
 This programme followed a set pattern: capture and handover of “High Value Detainees” to the CIA, rendition to a black site, reception at the black site, transitioning to interrogation, interrogation, debriefings and long-term detention.
 The CIA’s programme was designed as an integrated experience that incorporated purposefully violent and disorientating physical and psychological “pressures” to influence “High Value Detainees”’ behaviour during these stages.
 

13. Following the public release of United States government documents in 2009 it is now known that around one hundred individuals were held under this programme between September 2001 and May 2005, although by May 2005 there were less than twenty remaining in the CIA’s custody.
 On 6 September 2006 former United States President Bush confirmed that a number of “High Value Detainees” had been returned to Guantánamo Bay, Cuba, having spent years being held in sites outside the United States, and subject to “an alternative set of procedures”.

14. Information about the whereabouts of “High Value Detainees” has been the subject of extreme secrecy, with the United States and other involved States making “strenuous efforts to keep their involvement in the CIA programme hidden from public scrutiny”.
 
D.  
SILENCE ON TORTURE AND ENFORCED DISAPPEARANCE: MILITARY COMMISSION TRIALS OF ‘HIGH VALUE DETAINEES’ AT GUANTÁNAMO BAY
15. Many of those subjected to the “High Value Detainee” Programme remain in custody at Guantánamo Bay. At least six of those individuals are currently on trial before military commissions in two sets of proceedings.  The first is the trial of five men (Khalid Shaikh Mohammad, Walid Bin 'Attash, Ramzi Binalshibh, Ali Abdul Aziz Ali, and Mustafa al Hawsawi) for their alleged involvement of the 9/11 attacks (the “9/11 trial”). The second is the trial of Abd al-Rahim Al-Nashiri for attacks and an attempted attack on United States Navy ships in 2000 and 2002.   Each case is currently at pre-trial stage, and each defendant faces charges which could lead to the imposition of the death penalty.

16. A number of shadow reports have raised serious concerns about the compatibility of these trials with the State Party’s obligations under the Covenant,
 and REDRESS echoes those concerns.  

17. This report focuses on one troubling aspect of these trials: the way that the system of detention and trial has been designed to ensure that information about the serious human rights violations allegedly committed against “High Value Detainees” during their time in CIA black sites is not revealed to the public, and cannot be disclosed in any forum outside the secretive military commission trials.

18. This report focuses on the proceedings in the 9/11 trial, however similar issues arise in relation to the trial of al-Nashiri. 

Second Amended Protective Order No. 1
19. The operation of the restrictions described above is seen in an order of the Military Commission Judge in the 9/11 trial known as Second Amended Protective Order No. 1 (the “Protective Order”) (copy attached as Annex Two).  This order establishes procedures applicable to all those who come into possession of classified information in connection with the case, including defence counsel.  It makes it clear that classified information includes not just documents, but also information acquired orally.
  The definition of classified information explicitly includes:

 (4) …

(a) Information that would reveal or tend to reveal details surrounding the capture of an accused other than the location and date;

(b) Information that would reveal or tend to reveal the foreign countries in which: Khalid Shaikh Mohammad and Mustafa Ahmed Adam al Hawsawi were detained from the time of their capture on or about 1 March 2003 through 6 September 2006; Walid Muhammad Salih Bin ‘Attash and Ali Abdul Aziz were detained from the time of their capture on or about 29 April 2003 through 6 September 2006; and Ramzi Bin al Shibh was detained from the time of his capture on or around 11 September 2002 through 6 September 2006.

(c) The names, identities, and physical descriptions of any persons involved with the capture, transfer, detention, or interrogation of an accused or specific dates regarding  the same, from on or around the aforementioned capture dates through 6 September 2006;

(d) The enhanced interrogation techniques that were applied to an Accused from on or around the aforementioned capture dates through 6 September 2006, including descriptions of the techniques as applied, the duration, frequency, sequencing and limitations of those techniques; and

(e) Descriptions of the conditions of confinement of any of the Accused from on or around the aforementioned capture dates through 6 September 2006;

(5)   any document or information obtained from or related to a foreign government or dealing with matters of U.S. foreign policy, intelligence, or military operations, which is known to be closely held and potentially damaging to the national security of the United States or its allies.

20. The Protective Order goes on to provide that “[n]o participant in any proceeding, including the Government, Defense, Accused, witnesses, and courtroom personnel, may disclose classified information, or any information that tends to reveal classified information, to any person not authorized to access such classified information in connection with this case”.

21. It further specifies that “[n]o member of the Defense, including any defense witness, is authorized to disclose any classified information obtained during the case, outside the immediate parameters of these military commission proceedings”.
  It also explicitly prohibits members of the defence and defence witnesses from disclosing classified information in response to any summons, subpoena, or court order from any United States or foreign court.
  Article 9 of the Protective Order outlines the consequences of unauthorised disclosure of classified information, which may include disciplinary action or other sanctions including a charge of contempt of the Commission and possible referral for criminal prosecution.

22. All defence counsel are required to sign a Memorandum of Understanding (“MOU”) agreeing to the terms of the Protective Order before evidence containing classified information will be disclosed to them.
  To date defence counsel for all but one of the accused have refused to sign this document, meaning that they have been refused access to much of the discovery requested from the Prosecution.
 

23. The government has recently made clear its position on the effect of this protective order as it relates to information held by the defendants.  According to the government, anything the defendants can say about their extraordinary rendition and time in secret detention is classified:   

the categories of information contained in subparagraphs (a)-(e) are still considered classified regardless of how that information is or was conveyed to the Accused and counsel. For purposes of prohibiting the unauthorized disclosure of classified information, it makes no difference whether the Accused observed the information, experienced aspects of the information, or learned about it from another source. The Accused are still in possession of the classified information and the Commission possesses the authority and responsibility to prohibit its unauthorized disclosure.

24. The government also made it clear that – even if the military commission was to take a different view of the obligations on the accused – it intends to continue restricting access to the defendants to those with security clearance.
  In its view there is no way in which this information can be released.

Effect of restrictions on the right to complain and defence of charges

25. The effect of this classification regime is to comprehensively prevent the disclosure, outside a very small circle of persons, of any information from the detainees themselves about the way they were or are treated.   Given that only a very small number of persons with security clearance are given access to these detainees, this regime has a number of specific implications.

26. First, it denies detainees (and their defence lawyers) the opportunity to complain about torture and other human rights violations they were subjected to either in the United States
 or in any other jurisdiction.  Defence lawyers cannot, for example, bring a complaint on behalf of their client in a country where it is known that a detainee was held in secret detention.  Nor can they instruct any other individuals in general terms to pursue such claims on their client’s behalf, as to do so would risk breaching the protective order by suggesting that violations occurred.
  Instead, in the words of one of the defence teams the protective order and associated memorandum of understanding “imposes an affirmative obligation on Defense Counsel to police the accused and prevent them from exercising rights they have under international law to seek investigation and recourse as victims of torture”.

27. Second, it means that defence lawyers are very restricted in the extent to which they can conduct their own inquiries into how the defendants were treated in detention.  Such investigations are particularly relevant for mitigation of sentence if the defendants are found guilty,
 but may also be relevant to the defence of the charges themselves. It also means that they cannot authorise others to carry out such investigations on their behalf.

28. Third, it has operated to prevent third party organisations from obtaining information from the defendants to pursue complaints on their behalf in third States, including information about which States to complain to. Each of the defendants undoubtedly holds information that could give indications as to where they were held and how they were treated, which could be tied to other data available in the public domain to give factual credence to any allegations.  However, because of the secrecy of the “High Value Detainee” Programme, it is difficult even to meet the initial burden of proof in a particular country to satisfy authorities that the relevant State was involved and has an obligation to investigate allegations made.
29. Fourth, it has even operated to prevent defendants from providing general powers of attorney to third party organisations who wish to pursue proceedings in third countries based on information in the public domain. This is the situation facing REDRESS, which has been representing Mustafa al-Hawsawi on the basis of an understanding that Mr al-Hawsawi has a general interest in proceedings being pursued on his behalf. However, REDRESS has not been able to obtain a power of attorney through his lawyers (for fear of breaching the Protective Order
), the military commission (after a motion to the military commission requesting permission to provide the power of attorney to Mr al-Hawsawi was denied
) or (to date) through the United States Department of Defense, which is responsible for the operation of the detention facilities at Guantánamo Bay.
 This creates significant difficulties in filing complaints and appeals, and may completely block access to review mechanisms including the European Court of Human Rights, which requires a formal power of attorney from the individual being represented, or a delegated power of attorney from a lawyer with direct access to the defendant.  Further detail of the case is provided in Annex One.

30. Fifth, it means that detainees or their representatives cannot provide information to assist enquiries in other States into rendition and secret detention, severely hampering those States in fulfilling their own obligations under the Covenant.  Such inquiries have ostensibly been undertaken in a number of countries, including Poland and Lithuania.
  In the Polish investigation prosecutors have to date made four requests to United States authorities for information to assist their investigation; one has been denied and the other three have not received a response.
  In Lithuania, a Judge of the Vilnius Court has recently overturned a decision by prosecutors not to investigate allegations of secret detention in the country, finding that that in order to make any decision the prosecutor “must” (among other things) attempt to obtain information from the accused, his lawyer and United States authorities.

E.  VIOLATIONS OF THE ICCPR 

Articles 7 and 9, 10 and 16 in conjunction with Article 2(3)

31. The “High Value Detainee” Programme constitutes a form of enforced disappearance in violation of several Covenant rights, involving in particular serious violations of Articles 7 (prohibition of torture and other ill-treatment) and 9 (liberty and security of the person), 10 (humane treatment in detention) and 16 (recognition as a person before the law).
  These violations, and the State Party’s failure to investigate and prosecute those responsible, are examined in greater detail in other reports submitted to the Committee.
  In addition (and aside from the barriers to justice existing within the United States court system for all victims of torture committed in the “war on terror”, and those applicable to individuals in Guantánamo Bay in particular
), by blocking the defendants’ ability to complain and to obtain a remedy including redress, the State Party is in clear violation of its obligation under Article 2(3) of the Covenant.

32. The Committee has stressed that Article 2 (3) requires that “in addition to effective protection of Covenant rights States Parties must ensure that individuals also have accessible and effective remedies to vindicate those rights”.
   An essential part of the right to a remedy is the right to complain about violations,
 the very essence of which has been negated by the system in place.

National security considerations cannot be used to extinguish the right to complain about torture and related violations, and to obtain redress
33. The absolute prohibition of torture and the absolute prohibition of enforced disappearance, entail a number of positive obligations which are also firmly established to be of an absolute nature.
 States must both (i) guarantee victims the right to complain and the right to redress/an effective remedy, and (ii) carry out an effective investigation into allegations of such treatment.  These obligations are part of, and integral to, the prohibitions themselves.
  

34. Because these positive obligations are integral to the absolute prohibitions, it is also firmly established that they are non-derogable. As explained by the Committee:

It is inherent in the protection of rights explicitly recognized as non-derogable... that they must be secured by procedural guarantees, including, often, judicial guarantees. The provisions of the Covenant relating to procedural safeguards may never be made subject to measures that would circumvent the protection of non-derogable rights [... ].
 

35. The Protective Order has been adopted ostensibly to protect “the sources, methods, and activities by which the United States defends against international terrorism and terrorist organisations”.
   However, by its extremely broad reach the Protective Order impermissibly extinguishes fundamental and non-derogable rights of the accused.  It is even more crucial to uphold these rights in a capital case where the right to life of defendants is at stake.
36. International law is clear that, because of their non-derogable nature, national security considerations cannot be used to completely extinguish the right to complain about torture and to obtain redress, or to block investigations into allegations of torture.
  

37. Any effort to limit the right to a remedy must be based on legitimate grounds and be proportionate.  National security interests may only constitute a legitimate aim when they are genuinely tailored to protecting such interests rather than protecting States from embarrassment or preventing the exposure of illegal activity.
  The United Nations Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Freedoms while Countering Terrorism (“UN Special Rapporteur on Counterterrorism”) has specifically identified paragraphs 2 (g) (4)-(5) of the previous, but very similar, Protective Order
 as offending this principle.
 
38. Even if certain restrictions on access to evidence were deemed consistent with a legitimate aim, these restrictions must be proportionate and strictly necessary to achieve that aim in a democratic society. In Chahal v. United Kingdom, for example, the European Court of Human Rights noted that courts have the ability to fashion procedures that can address national security considerations:  

[T]he use of confidential material may be unavoidable where national security is at stake. This does not mean, however, that the national authorities can be free from effective control by the domestic courts whenever they choose to assert that national security and terrorism are involved . . . there are techniques which can be employed which both accommodate legitimate security concerns about the nature and sources of intelligence and yet accord the individual a substantial measure of procedural justice.

39. The UN Special Rapporteur on Counterterrorism has stressed that where claims are advanced for classification of material in proceedings “there should be a strong presumption in favour of disclosure, and any procedure adopted must, as a minimum, ensure that the essential gist of the classified information is disclosed to the victim or his family, and made public.”
  
Failure to cooperate with investigations by other States
40. As outlined above, the classification in place also hinders investigations by other States which are likely to have been involved in the violations, for example through hosting secret detention sites, or allowing rendition planes to land.  Such States are legally obliged to conduct such investigations under the Covenant and other treaties applicable to them, and States party to Covenant, including the United States, have an obligation to cooperate with such investigations.
  The Protective Order therefore operates not only to deny the defendants their rights, and information that may be very important for their defence, but also hinders third States in their efforts to comply with international law.  
41. As such it undermines the prohibition of torture and the rule of law in those countries, and in the international legal system as a whole.  This policy sends a strong negative signal to other States in relation to the duty to hold perpetrators of human rights violations amounting to international crimes accountable, and has provided a damaging example for other States to follow. This point was put succinctly by Lord Steyn of the English Court of Appeal:
[W]hat must authoritarian regimes, or countries with dubious human rights records, make of the example set by the most powerful of all democracies?... [M]any foreign governments, who want to free themselves of the restraints of human rights, have already directly invoked the United States policy in regard to the Guantánamo Bay prisoners as justification for their actions.

Article 6 (right to life), Article 7 (torture and other ill-treatment) and Article 14 (fair trial) 
42. The military commission proceedings suffer from a number of flagrant violations of the right to a fair trial, as set out in other organisations’ shadow reports.
  In addition, the classification restrictions, by negating the right of the defence, render trials patently unfair, leading to violations of Article 14 and (because it is a capital trial) potential violations of Article 6.
43. In addition, there is growing recognition that the imposition of the death penalty is in itself a violation of Article 7.

Negative impact on ability to provide an effective defence

44. In a motion challenging the Protective Order filed by defence lawyers before the military commission in 2013, the lawyers explained how the Protective Order fatally impacts on their ability to provide an effective defence to the accused.  
45. In this motion, three of the defence lawyers explained the impact of the Protective Order as follows:
[c]ounsel is confronted with a situation where they are prohibited from assisting or advising their client as to how to pursue a potentially viable avenue for development of mitigation evidence or other relief.  Counsel are also cut off completely from pursuing reasonable and critical avenues of investigation due to the classification restrictions in place.

Defense Counsel cannot effectively represent the accused in this capital case under these restrictions, and therefore, without the full and effective assistance of counsel, the case must be dismissed.

46. Counsel for Khaled Shaikh Mohammad expressed their significant concerns about the process in their Notice of Joinder to the Motion:

the Commission must understand what it is asking of Defense Counsel - requiring counsel to either (a) sign the MOU [agreeing to abide by the Protective Order], participate in a violation of the Convention against Torture, and curtail a known avenue of mitigation to pursue claims in the U.S., claims before the Committee against Torture, and claims in potentially-complicit States Party to the Convention, (b) sign the MOU over their legal and ethical objections and potentially be deemed ineffective by an appellate court, or (c) not sign the MOU and bear the potential of Commission-directed removal.

47. On 16 December 2013 the Military Judge denied the Defense Motion.
  He did make some changes to the Protective Order (resulting in Second Amended Protective Order No. 1, as described above).  One of these changes was to remove words which deemed the “observations and experiences of an accused” with respect to their capture, rendition and secret detention to be classified information.
  However, he stressed that this was because the wording was “superfluous” and defense counsel were still subject to the conditions of their security clearance, meaning that the removal of this language did not affect the information that defense lawyers can disclose.
  As set out above at paragraph 23 to 24, the government maintains that the accused is still prevented from disclosing this information.  Nor does it intend to change its policy on access to detainees at Guantanamo Bay to allow individuals without security clearance to speak to the defendants.  As it stands, therefore, this change will not have practical impact on the issues raised in this report.

48. The Committee has consistently held that, under Article 14(3) of the Covenant, lawyers should be able to counsel and to represent their clients in accordance with their established professional standards and judgment without any restrictions, influences, pressures or undue interference.
  This situation described by the Defence Counsel in this case shows a clear violation of Article 14(3) of the Covenant, by which the defendants must have adequate facilities for the preparation of their defence.   

49. This violation is even more grave in a capital trial such as that underway for the 9/11 attacks.  The Committee has made it clear that the death penalty cannot be imposed if the procedural guarantees under the Covenant to a fair trial are not upheld.
  The imposition of a capital sentence in these circumstances would amount to a violation of the right to life under Article 6 and, it is submitted, Article 7.

Creating inequalities between the defendants
50. By denying the defendants the right to complain outside the military commission process about treatment they have been subjected to, the Protective Order also operates to create inequalities between the defendants in the 9/11 trial, and between those subject to proceedings before military commissions and those tried in the regular courts.  In this way, the United States Government is effectively disadvantaging some defendants in the proceedings, in violation of Article 14 of the Covenant.
51. For some accused in the two military commission trials concerning “High Value Detainees”, information is now in the public domain from declassified documents and other sources indicating the treatment they were subjected to and/or giving clues about the States in which they were held.
  This information could be relied on in proceedings in those States, and has in some cases been sufficient to lead to the opening of an official investigation.
 

52. However, for other accused, including Mr al-Hawsawi who REDRESS has been attempting to represent, such information is not available. Any person attempting to act on his behalf is therefore much less likely to be able to convince domestic authorities to open an investigation into a State’s potential involvement, investigations which may uncover information which could assist in Mr al-Hawsawi’s defence.

53. To afford a fair trial the State “must administer its capital sentencing procedures with even hand”.
  In its differential effect, the Protective Order results in a judicially created distinction between the various defendants subject to military commission proceedings and to others facing capital charges, in violation of the equal protection guarantee in Article 14(1) of the Covenant, and, potentially, the right to life under Article 6.
F.  CONCLUSION 
54. From the “High Value Detainee” Programme right through to the military commission trials, the United States has constructed a system “calculated to evade the operation of human rights law”.
  The classification regime preventing detainees and their lawyers from complaining about torture is an integral part and egregious example of this.  In the words of one of the defence counsel in the 9/11 trial: “[b]y torturing our victims and then constructing an elaborate scheme of incommunicado detention and ‘classification’ designed to silence them forever, the United States has joined the world's worst human rights abusers”.
 

55. The Protective Order, in conjunction with extremely limited access to defendants in Guantánamo Bay, operates to deny the defendants in the 9/11 trial the rights guaranteed under the Covenant to complain about and seek redress for torture and other prohibited ill-treatment.  It also frustrates investigations which could assist the defendants’ defence, and puts some accused at an even greater disadvantage than others. 
56. The determined secrecy around such serious violations of human rights affects not just the defendants, but also violates principles of oversight and public scrutiny essential for the effective protection of human rights. 
57. In doing so, it denies the individual defendants their rights and undermines the fairness of this trial in violation of the Covenant. It also perpetuates a legally sanctioned security regime that is fundamentally incompatible with the universal prohibition of torture and enforced disappearance. Rendering detainees “rightless” is anathema to the rule of law and sets a highly problematic precedent capable of further undermining the rights of those subject to security legislation in States parties around the world.

G.  SUGGESTED QUESTIONS AND RECOMMENDATIONS

58. REDRESS urges the Committee to ask the United States delegation:

Can the delegation confirm whether detainees at Guantánamo Bay, including “High Value Detainees”, can have access to lawyers without security clearance to pursue proceedings on their behalf in third States, given that their own defence lawyers are currently prohibited from doing so?

How many requests for mutual legal assistance has the United States received from other States concerning investigations into allegations of rendition, secret detention and torture?  How many requests has the United States allowed, how many has it denied, and how many are still pending?

59. REDRESS suggests that the Committee recommend that the United States:

· abandon military commission trials and drop pursuit of the death penalty against any detainee currently held at Guantánamo Bay;

· declassify information concerning the capture, extraordinary rendition and detention of terrorist suspects, including those currently on trial before military commissions at Guantánamo Bay;

· immediately close the detention facility at Guantánamo Bay, and pending such closure allow detainees the right to contact any lawyers of their choice to pursue legal proceedings on their behalf in the United States and third countries, and allow those lawyers physical access to the detainees;

· provide to victims an effective judicial remedy within the United States for human rights violations committed as part of the “War on Terror”;

· investigate allegations of torture and enforced disappearance, and prosecute and punish those responsible; and

· cooperate with investigations in other States into allegations of involvement in the CIA’s programme of extraordinary rendition and secret detention, including by responding fully to requests for assistance concerning access to detainees and evidence.
 ANNEX ONE: An illustration: the case of Mustafa al-Hawsawi  

Mustafa al-Hawsawi is a Saudi national who was captured by United States authorities in March 2003 and was held in secret detention until officials acknowledged his detention at Guantánamo Bay, Cuba in September 2006.  He currently faces capital charges in a trial before a military commission in Guantánamo Bay,
 relating to his alleged involvement as media organiser and financer in the September 11, 2001 attacks in the United States. 

REDRESS has been involved in the case of Mr al-Hawsawi since July 2012. Given its mandate, REDRESS was interested in supporting Mr al-Hawsawi’s case. In July 2012 REDRESS was put in touch with Mr al-Hawsawi’s Defense Counsel, who said that Mr al-Hawsawi has a general interest in legal proceedings being pursued on his behalf.  

However, Defence Counsel are restricted by the way information was classified and are therefore unable to cooperate in any proceedings.  Counsel further explained that he could not disclose any information obtained from Mr al-Hawsawi, or which might tend to confirm or deny classified information, or give any instructions or indications of whether action should be taken.

There is very little information in the public domain about where Mr al-Hawsawi was held from March 2003 to September 2006. Despite these severe limitations REDRESS has carried out a detailed analysis of publicly available sources which indicates that Mr al-Hawsawi was subjected to serious violations of international law including enforced disappearance, torture and other prohibited ill-treatment. The analysis indicates that a number of States are implicated in these violations and have the responsibility to investigate them under their own domestic law and international law. REDRESS has therefore sought to compel investigations into these allegations in third States that are potentially implicated in the alleged violations.

Inability to obtain written authorisation to act

Since September 2012 REDRESS has attempted to obtain a formal written authority from Mr al-Hawsawi.  However, to date it has not been able to obtain this authority. It is REDRESS’s understanding that an authority, even expressed in general terms and not referring to any individual country, cannot be provided through his Defence Counsel as to do so may risk breaching the Protective Order.
On 17 October 2013 REDRESS filed a motion before the military commission seeking to intervene in proceedings brought by the defendants’ counsel challenging the protective order as contrary to the Convention Against Torture.  REDRESS sought leave to intervene in support of that motion, and sought an order from the military judge allowing it to provide two powers of attorney worded in general language to Mr al-Hawsawi to enable REDRESS to represent him in proceedings outside the United States.  On 27 November 2013 the military judge denied REDRESS’s motion.

On 29 January 2014 REDRESS approached the Joint Task Force Guantánamo Bay, which is part of the Department of Defense, to request that it provide the powers of attorney to Mr al-Hawsawi, and – if he signs them – to return them to REDRESS.  At the date of submitting this report it had not received a response.
Effect on actions in other jurisdictions

The inability to obtain information, or even a written authority, from Mr al-Hawsawi has the potential to completely block access to remedies and information in other jurisdictions.

The difficulties encountered in Lithuania are illustrative of these problems. On 13 September 2013 REDRESS and the Lithuanian organisation Human Rights Monitoring Institute (“HRMI”) filed a criminal complaint with the Lithuanian Prosecutor-General, requesting him to open an investigation into allegations that Mr al-Hawsawi was secretly detained on Lithuanian territory and subjected to torture and other prohibited ill-treatment.
 

This complaint relied on a synthesis and analysis of publicly available materials, but could not include information obtained from Mr al-Hawsawi himself.  It was therefore only possible to allege it was “highly likely” that Mr al-Hawsawi was held in secret detention on Lithuanian territory.

On 27 September 2013, the Prosecutor’s office issued a decision refusing to open an investigation into the allegations raised.
 The reasons given for refusing to open an investigation included that there was insufficient evidence to raise the obligation to investigate, and that the complaint was not based on information obtained from Mr al-Hawsawi or known “directly” to HRMI or REDRESS, but was instead based on “assumptions” made after “analyzing ‘accessible information’”.
 

REDRESS and HRMI appealed the decision of the Lithuanian Prosecutor in the Lithuanian courts. At first instance the appeal was dismissed.  However, on 28 January 2014 Vilnius Regional Court upheld the appeal in part.
  It found that the Prosecutor had not taken any steps to determine whether an investigation should be opened, and therefore annulled the decision on the basis that it was groundless.  The Court held that it could not order the Prosecutor to open an investigation, but stressed that a certain number of minimum steps needed to be taken before any decision on the complaint could be made, including requesting information from United States authorities, and from Mr al-Hawsawi himself.

The complaint has now been returned to the Prosecutor for reconsideration.  Nevertheless – if the United States continues to deny access to Mr al-Hawsawi – any investigation will be severely hindered by Mr al-Hawsawi’s inability to provide information to the authorities about what he experienced. In addition, the lack of a written authority to act will mean that REDRESS and HRMI will not have the express right to challenge any decision to terminate an investigation.

Furthermore, the classification regime and Protective Order as currently interpreted may block access to the European Court of Human Rights if REDRESS and HRMI wish to challenge any final decision of the Lithuanian authorities, as the Rules of Procedure set down that only a victim can bring a complaint, and any person or organisation representing the victim must provide a written authority.
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