[image: image1.jpg]mdac

mental disability
advocacy center




[image: image2.png]AN
T
CoMMITTEE




NGO information to the United Nations Human Rights Committee

For consideration when compiling the List of Issues on the Fifth Periodic Report of Bulgaria under the International Covenant on Civil and Political Rights

_______________________________________

Submitted by :

Bulgarian Helsinki Committee 
&

Mental Disability Advocacy Center
July 2010
Bulgarian Helsinki Committee, Varbitsa 7, 1504 Sofia, Bulgaria; tel/fax: + 359 2 943 48 76,     +359 2 943 06 70; email: bhc@bghelsinki.org, web: www.bghelsinki.org
Mental Disability Advocacy Center, Hercegprimas ut. 11, 1054 Budapest, Hungary;                                       tel: +36 1 413 27 30, fax: +36 1 413 27 39;                                                                     email: mdac@mdac.info, web: www.mdac.info 

I. OVERVIEW

1. This written submission provides an outline of issues of concern with regard to Bulgaria’s compliance with the provisions of the International Covenant on Civil and Political Rights (hereinafter “the Covenant”), with particular focus on the enjoyment by persons with disabilities to the Covenant’s provisions. The purpose of the submission is to assist the Human Rights Committee with its consideration of Bulgaria’s Third Periodic Report (hereinafter “the Government’s Report”) in this initial stage of the compilation of the list of issues by the Country Report Task Force. 
2. The submission has been written by the Bulgarian Helsinki Committee (BHC) and the Mental Disability Advocacy Center (MDAC).  BHC is an independent non-governmental organisation for the protection of human rights. Its objectives are to promote respect for the human rights of every individual, to stimulate legislative reform to bring Bulgarian legislation in line with international human rights standards, to trigger public debate on human rights issues, to carry out advocacy for the protection of human rights, and to popularise and make widely available human rights instruments.  MDAC is an international non-governmental human rights organisation headquartered in Budapest, Hungary. MDAC has participatory status at the Council of Europe, and has been working in Bulgaria extensively since 2005, laying particular emphasis on the rights of children and adults with disabilities living in segregated institutions.  MDAC’s vision is for a world that values emotional, mental and learning differences, and where people respect each other’s autonomy and dignity. MDAC uses a combination of law and advocacy to promote equality and social integration. 

3. Many of the Covenant’s core provisions are articulated and given a disability specificity in the UN Convention on the Rights of Persons with Disabilities (hereinafter “CRPD”), which Bulgaria signed on 27 September 2007 and whose Optional Protocol was signed in 18 December 2008. BHC & MDAC (hereinafter “the authors”) therefore cross-refer to the CRPD in its written submissions where this is helpful, with the wish and intention that members of the Human Rights Committee examine Bulgaria’s Report in a manner which is consistent with and supportive of other treaty bodies where their mandates overlap. To this end, the authors encourage the Committee to enhance its focus on the rights of persons with disabilities, including people with intellectual disabilities and people with psycho-social (mental health) disabilities, by raising the reporting requirements of all States in this respect, and by highlighting them in the list of issues of all States.
4. In particular, the authors will highlight the following issues:

· Deprivation of legal capacity: Under present legislation, guardianship has proven to be an instrument which facilitates the institutionalisation of persons with mental disabilities and renders them vulnerable to ill-treatment and exploitation that threaten their health, material wellbeing and personal integrity. Instead of offering protection or empowerment, the legal capacity system in Bulgaria contributes to corruption, diminishing of the rule of law, and a decrease in protection of civil and political rights as well as economic, social and cultural rights.  
· Right to live in the community: Many persons with mental disabilities are denied their right to live in the community by confining them to institution for life without their consent.
· Right to education: Children with physical and mental disabilities are denied their right to education. Despite some governmental efforts, the national education system has not made appropriate provisions to offer meaningful educational opportunities to all children with disabilities who live in the community and in institutions.
II. SPECIFIC COMMENTS

Articles 2 and 26 ICCPR 
5. With respect to Paras 70-81, 141, 440-443 of the Government’s Report,  the Bulgarian equality body, the Commission for Protection Against Discrimination (hereinafter “CPD”), which has been described in the Government Report as playing a “crucial role” in the prevention of discrimination on whatever grounds of public life (see para 141), is under serious threat by the Government.  On 30 April 2010, the Bulgarian Council of Ministers introduced a draft bill to Parliament to amend the Law on Protection against Discrimination.  The bill envisages to reduce the members of the CPD from nine to five Commissioners under the pretext of the need “to reduce the number of members of regulatory bodies and the length of their term of office”. After series of protests at the national and international level the bill was amended. It now provides for a reduction of the CPD from nine to seven members. The authors argue that the Council of Ministers has erroneously grouped the CPD in the category of “regulatory bodies”, alongside the State Commission for Energy and Water Regulation and the Commission for Regulation of Communications. Unlike other commissions entrusted with monitoring the state interests in certain spheres, the main mandate of the equality body is to examine complaints from individuals about violations of their fundamental right to equality, guaranteed by the Constitution and a number of international human rights treaties.
6. As explained in the Government’s Report, “… the Commission is an independent specialised state organ for prevention of discrimination, protection against discrimination and ensuring equal opportunities. The Commission exercises control over the implementation and compliance with the Law on the Protection against Discrimination or other laws regulating equality of treatment. ” (see para 72 of the Government’s Report).  At present, it is working on the verge of its capacity. Every reduction in the number of commission members will seriously impair its capacity to examine individual complaints and, ultimately, reduce the effectiveness and quality of protection from discrimination, which the Bulgarian state is obliged to ensure. The reduction in the number of commissioners will be a serious blow against human rights protection in Bulgaria. It will also be a violation of the EU law requirement for effective protection from discrimination and unequal treatment.  The proposed reduction of the number of commission members is motivated with the need for budget cuts, as well as, reportedly, with relevant “European practice”, which does not exist.  The savings from the salaries of four commissioners are negligible in comparison to the possible financial losses from the exclusion of vulnerable groups from Bulgarian economic and public life due to discriminatory barriers. In addition, an underlying principle of international law is that the state is obliged to ensure the effective protection of fundamental human rights, such as the right to equal treatment, irrespective of the financial resource needed for this. A series of judgments of the European Court of Human Rights uphold this.
SUGGESTED QUESTIONS FOR THE BULGARIAN GOVERNMENT: 

· What is the justification for reducing the number of members of the CPD when it plays a crucial role in the prevention of discrimination in Bulgaria?

· Are there any plans to compensate the reduction of the CPD capacity through other mechanisms for protection against discrimination?

· How will these cuts affect Bulgaria’s implementation of the CRPD and how are they consistent with the State’s obligations under Article 33(2) of that Convention?

· Are there any plans to strengthen the capacity of the CPD, e.g. through establishing functioning regional offices, to better deal with complaints of citizens?
Articles 7 - Freedom from cruel, inhuman and degrading treatment or punishment
7. The Bulgarian Penal Code has not criminalized torture and other forms of ill treatment that ought to be criminalized. People deprived of legal capacity can be subjected to psychiatric treatment (normally accompanied by compulsory confinement) without their consent: only their guardian’s consent is relevant. Lacking legal standing before court, persons deprived of legal capacity have no effective legal recourse against abusive actions of the staff of institutions they are confined to. MDAC and BHC represented the daughter of a woman, VM, who was under the guardianship of a social care institution and subjected to ill-treatment as evidenced by a broken collarbone, bruising on her body and the shaving of her head and eyebrows, and eventually died in the institution.  Despite complaints lodged regarding ill-treatment before VM’s death, and efforts to determine the circumstances and cause of her death, there was no effective investigation (see case study at appendix 2). The CPT has found that the conditions of such institutions amount to inhuman and degrading treatment.
SUGGESTED QUESTIONS FOR THE BULGARIAN GOVERNMENT: 

· Are there any plans to make requisite amendments to the Criminal Code to criminalize torture and other ill treatment?

· What safeguards are available in psychiatric and social care institutions to ensure that consent by each individual (and not just their guardian) is sought, recorded and respected?
· How are deaths in institutions investigated in Bulgaria?  What are the statistics of deaths in institutions resulting from the action/inaction of institutions?  Are relatives duly compensated for negligence resulting in a resident’s death in institution?

Article 9 1CCPR- Right to liberty
8. Persons who have been fully or partially deprived of their legal capacity can be placed against their will into social care institutions for the rest of their lives through a simple administrative procedure which does not involve the individual in question.  Such detention does not fall under the mental health legislation and indeed is not sanctioned by any law: it is therefore arbitrary as it is carried out by individuals (guardians) without any court order or review of the necessity of detention. Once detained in a social care institution the director of the institution becomes the guardian, resulting in a manifest conflict of interest.
  The authors are representing a client, RS, before the ECtHR who was partially deprived of his legal capacity and subsequently deprived of his liberty by being placed in a social care institution where he has been for over seven years.  This case has been deemed to have such great importance by the Court that on 29 June 2010 it was referred to the Grand Chamber for judgment on the merits (Stanev v Bulgaria, Application no 36760/06, alleging violations of Articles 3, 5, 6, 8 & 13).
9. No exculpatory criteria into compulsion: The only criterion which needs to be fulfilled before someone can be placed into an institutionalised setting is that their relatives cannot assure their care at home.
 The authors’ cases have shown that people are institutionalised because families oppose their disabled relative’s return,
 rendering the right to liberty contingent on the good will of the family.
Article 10 ICCPR – detainees’ right to dignity 
10.  Institutionalisation continues to be sustained by inappropriate funding mechanisms, lack of community-based services, and low political will. Despite successive governments’ repeated commitments to deinstitutionalisation and the creation of community based alternatives,
 persons with disabilities are socially excluded in institutions and when someone dies, their bed is quickly filled.  In 2004, RS had been identified by the Pastra institution for adults with mental disorders as an appropriate candidate to be transferred into a protected home which was to be built in the community.
 This was at a time when the Pastra institution was to be closed down following the CPT’s finding of inhuman and degrading conditions.
 In 2010, the institution is still open and there are no plans for closure. There have not been any material improvements, no protected homes have been built, and RS, along with hundreds of other residents, continues to suffer indignity and breaches of his basic rights.  The criteria noted above for placement in institutional settings—that relatives cannot care for the person—clearly indicate that vast numbers of people in such settings are capable of living in the community with adequate supports. Rather than placing people in institutions as an alternative to their living with families, the government should be providing the supports necessary to allow such persons to live and receive services in the community as it is obligated to do under Article 19 or the CPRD.
11.  In psychiatric and social care institutions, there are few safeguards to ensure that people are provided with the opportunity to consent to or to refuse treatments. There have been a string of cases brought against Bulgaria before the ECtHR on this issue, resulting in violations of Article 5 of the ECHR (right to liberty).
 The authors have cases pending addressing the shortcomings in involuntary detention procedures: e.g. where involuntary hospitalisation was ordered by a court regardless of 5 psychiatrists testifying against it; or where a woman was subjected to involuntary hospitalisation on the basis of her religious beliefs.
SUGGESTED QUESTIONS FOR THE BULGARIAN GOVERNMENT: 

· Is the Bulgarian Government advocating that an individual’s right to liberty is conditional upon the agreement or approval of a third party (guardian or family)?

· What has been the delay in closing down the Pastra Home, whose conditions have been deemed to be inhuman and degrading treatment by the CPT, and placing residents into supported living homes in the community when the Government formally committed to this in 2004?

· What is the Bulgarian Government’s current action plan to close down institutions and to create community-based services for people with mental disabilities? If the government is committed to de-institutionalization, why has it not as an absolute minimum instituted a moratorium on placement in institutions, particularly for children?
Article 12 ICCPR- Freedom of movement and deciding on place of residence
12.  Persons deprived of legal capacity have no right to decide independently on their place of residence.
 The authors are currently struggling to gain access to their client SC who is under guardianship and detained in a social care institution. Upon discovering that he had been in contact with a lawyer, his guardian (his ex-wife) instructed the social care institution director to prohibit contact with outside visitors, in particular his lawyer.
Article 14 ICCPR- Right to a fair trial
13.  When Bulgarian courts adjudicate on legal capacity matters very often the adult in question is not notified and/or is prevented from presenting or challenging evidence, prevented State-funded legal aid, and denied appellate rights and denied reasonable accommodation in the judicial system on account of any disability.
Article 2- Right to an effective remedy
14.  Persons deprived of legal capacity have no legal standing before courts on any matters arising out of violation of their rights. This places people in an alarming situation of having their rights taken away and being prohibited from doing anything about it.
Article 16 ICCPR- Right to equal recognition as a person before the law
15.  Depriving someone of legal capacity strikes at the heart of one’s legal personhood, as it deprives a person of their ability to make independent decisions on important aspects of their life and puts this power in the hands of a third party who need have no training, is not selected by the person concerned, and not required to heed their wishes, feelings and opinions.
16.  Bulgarian law fails to enumerate a guardian's responsibilities. There is no mechanism to effectively monitor guardians’ acts and omissions. This leads to cases of manifest conflict of interest such as where the director of an institution is the guardian of a resident, as is the case of the authors’ client, RS. This practice is even encouraged; the Ministry of Labour and Social Policy issued an instruction in 1999, still in effect today, obliging directors of social care homes to file applications to have all residents who did not already have a guardian to be placed under their guardianship. This practice was heavily criticised by the CPT.
 
SUGGESTED QUESTIONS FOR THE BULGARIAN GOVERNMENT: 

· Does the Bulgarian Government recognize the manifest conflict of interest in appointing the director of an institution as the guardian of a resident?  What changes are envisaged in this respect?
· What steps are being taken to change the legislation concerning guardianship issues to provide more autonomy and better safeguards for persons with disabilities, including exercising their legal capacity on an equal basis with others, as inscribed in the UN Convention on the Rights of Persons with Disabilities (Article 12)?

Article 25 ICCPR – Denial of right to vote of people deprived of their legal capacity
17.  The Constitution of Bulgaria restricts the rights of people deprived of legal capacity in two areas: the right to vote
 and the right to be elected and serve in the National Assembly.
 These rights are denied to all people under partial and plenary guardianship, regardless of their actual, individual level of functional ability.
  This also infringes Article 29 of the CRPD (right to participate in political and public life). In a recent judgment, the European Court of Human Rights, in the case of Alajo Kiss v. Hungary (Judgment of May 20 2010, Application No. 38832/06), condemned the automatic disenfranchisement of people deprived of legal capacity.
Article 26 ICCPR – Discrimination against children with disabilities in their right to education
18.  The authors bring the Committee’s attention to the following cases:

· European Committee of Social Rights decision MDAC v. Bulgaria, no 41/2007, 10 June 2008.  The Committee’s decision found Bulgaria in violation of the Revised European Social Charter for denying institutionalised children with disabilities of their right to education and for exercising disability-based discrimination in this respect
· Decision of Bulgarian Supreme Administrative Court upheld decision of the Commission for the Protection against Discrimination (CPD)
, that the Minister of Education committed discrimination, based on disability, by not undertaking special measures to ensure effective and equal access to education for children with special educational needs.
19. There is no law which ensures that schools and curricula are adaptable and accessible to all children without discrimination (both the Bulgarian Constitution -at Article 6(2) which is exhaustive- and Law on Public Education do not include disability amongst the specified prohibited grounds of discrimination);
20. Institutionalized children with medium or profound intellectual disabilities continue to be discriminated against in their right to education by being deprived of education in a mainstream school. Their only options remain attending special schools or schooling within the institution.
21. Regulation No 1/2009 for the Education of Children and Pupils with Special Educational Needs and/or Chronic Diseases was adopted on 23 January 2009 prescribes an inferior standard of education to children attending special schools, for example, not being permitted to repeat a year if they have not reached the required standard, unlike children attending mainstream schools.  Current Bulgarian law thus prescribes an inferior standard of education to this group of children & provides no adjustments tailored to their individual learning needs with respect to the duration of their education
22. Allocation of resources and funding to schools and resource centres, including provision of teaching and educational materials, favours the integration of children with sensory or physical disabilities in mainstream schools. Children with intellectual disabilities, however, are still subject to resource allocations which target their attendance in special schools, thus denying them equal access to mainstream schools.
SUGGESTED QUESTIONS FOR THE BULGARIAN GOVERNMENT: 

· How does the Government envisage implementing inclusive education for children with intellectual disabilities - both for institutionalized children and for those living in the community?

· How will resources be allocated to ensure that children with intellectual disabilities have equal opportunities to exercise their right to education?
� The CPT has criticised the refusal of Bulgarian law in acknowledging placement into a social care institution as detention, it found that “in practice residents were discharged only on their relatives’ or guardians’ request, […] this meant that residents were de facto deprived of their liberty for an indefinite period.” See Report of CPT on Bulgaria, CPT/Inf (2004) 21, para. 50


� Article 27 of the Ordinance states that “persons with sensory disabilities and or/mental deficiencies are placed in institutions for social services when their relatives cannot ensure specific care for their health condition in their usual home environment”.


� See case of Rusi Stanev in appendix 2.


� See Report on the Joint Inclusion Memorandum submitted by the Ministry of Labour & Social Policy to the European Commission, 30 May 2006,p.30 � HYPERLINK "http://www.mlsp.government.bg/en/docs/REPORT_JIM_IMPLEMENTATION_EN.doc" ��http://www.mlsp.government.bg/en/docs/REPORT_JIM_IMPLEMENTATION_EN.doc�; Responses of the Bulgarian Government to the Report of the CPT, CPT/Inf (2008) 12,§1 which lists improvement of living conditions, care quality for accommodated adults, deinstitutionalization & services in the community as “operative targets”. 


� See case study in Appendix 2.


� See also CPT Report to the Bulgarian Government on the visit to Bulgaria carried out by the CPT from 16 to 22 December 2003, CPT/Inf(2004) 23, published on 24 June 2004, para 11; and Report of the Bulgarian Government in response to the CPT’s report on its visit to Bulgaria, CPT/Inf (2004) 24, p. 8


� Kepenerov (Application no 39269/98, 31 July 2003), Kayadjieva (Application No 56272/00, 28 September 2006), Krushev (Application No 66535/01, 3 July 2008), and Getzov (Application No 30105/03, 4 March 2010)


� In the event that the adult under guardianship moves residence without the consent of the guardian, the guardian can approach the regional court in order to obtain a court order for the person’s forcible return. See Articles 120(2) and 122(3) of the Family Code. 


� In 2008, the CPT was alerted to the concern that directors of institutions are habitually named as guardians of incapacitated persons residing in institutions which the former manage.  The CPT concluded that this practice amounted to a conflict of interest.  CPT/Inf (2008) 11, para 179.  


� Bulgarian Constitution. ch. II, art. 42(1)


� Bulgarian Constitution, ch. II, art. 65(1), Law for the Great National Assembly, SG 28, 6 April 1990, art. 3, also


Law for Elections for Members of the National Assembly, SG 37, 13 April 2001, art. 3.


� By virtue of the fact that a person under guardianship is not eligible to be elected to the National Assembly, a person under guardianship is similarly disqualified from the Presidency and Vice-Presidency. Bulg. Const. ch. IV, art. 93(2), 94.


� Supreme Administrative Court, Case No. 16/69/09, Decision No. 1964 from 15.02.2010.





