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The seventh periodic report of Finland


CONTRIBUTION FROM THE FINNISH NATIONAL PREVENTIVE MECHANISM

The Parliamentary Ombudsman of Finland would like to thank the Committee against Torture for the opportunity to provide information concerning the implementation of the Convention by the State party and the situation of the Finnish NPM, its achievements and challenges under the Convention.

In addition to the presentation of the Finnish NPM, this statement presents some of the shortcomings concerning people deprived of their liberty that the Parliamentary Ombudsman and Deputy Ombudsmen uncovered in 2015.

The Ombudsman’s task as a National Preventive Mechanism

1. On 7 November 2014, the Parliamentary Ombudsman became the National Preventive Mechanism (NPM) under the Optional Protocol of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). The Human Rights Centre (HRC), at the Office of the Parliamentary Ombudsman, and its Human Rights delegation, fulfil the requirements laid down for the National Preventive Mechanism in the Optional Protocol, which makes reference to the so-called Paris Principles.
2. Under the Parliamentary Ombudsman Act, it used to be the specific task of the Ombudsman to carry out inspections in closed institutions and oversee the treatment of their inmates. However, the Optional Protocol brings with it new features and requirements with regard to inspections.
3. The competence of the Ombudsman in his capacity as National Preventive Mechanism is somewhat broader in scope than with other forms of oversight of legality. The Ombudsman's competence under the Constitution only extends to private parties in cases where they discharge a public task.
4. The work of the Ombudsman has also developed in its role, other than that as NPM, to become one that can provide guidance and do more to promote fundamental and human rights. The aim on inspection visits has been more frequently to provide guidance for the site being monitored to allow it to function satisfactorily and lawfully. It has been possible to provide the staff at inspected premises with feedback on findings made during the inspection, and give guidance and make recommendations. At the same time, it has been possible to discuss amiably how the site could go about correcting the mistaken procedures that have been observed, for example.
5. A record drawn up after an inspection will generally contain its findings. If they have not been gone over during the inspection itself, it has been possible to ask the inspected site to report by a certain deadline what possible action it will take in response to the findings. If, during an inspection, something has arisen that needed investigating, the Ombudsman has taken up the investigation of the matter on his own initiative and the issue has not been dealt with further in the record.
6. International bodies have recommended that the work of the Preventive Mechanism is organised so that it would have its own separate unit. In the Office of the Parliamentary Ombudsman, however, the tasks of the Preventive Mechanism have been integrated with the work of the Office as a whole. Several administrative branches fall within the scope of the Optional Protocol. The places, the legislation that applies to them, and the groups of people who have been deprived of their liberty differ. For these reasons the necessary expertise differs on inspection visits to various places.
7. As any separate unit within the Office of the Ombudsman would in any case be very small, it would not be possible to assemble all the necessary expertise in such a unit, and the number of inspections carried out would remain considerably smaller. Participation in inspections and the other tasks of the Ombudsman, especially the handling of complaints, are activities that rely on one another for support. The information obtained and experience gained from inspections can be utilised in the handling of complaints, and vice versa. For this reason too, it is important that as many as possible of the Office personnel are also involved in the responsibilities of the NPM, or at least those that cover the positions that fall within the scope of the Optional Protocol, i.e., in practice, the majority of the Office legal advisers.
8. The Optional Protocol to the Convention requires the States Parties to make available the necessary resources for the functioning of the national preventive mechanisms. Government proposal concerning the adoption of the Optional Protocol (HE 182/2012 vp) notes that in the interest of effective performance of obligations under the Protocol, the personnel resources at the Office of the Parliamentary Ombudsman should be increased. Regardless of this, no additional personnel resources have been granted for the Ombudsman to perform the duties of the National Preventive Mechanism.

Operating model

9. The tasks of the National Preventive Mechanism have been organised without setting up a separate NPM unit in the Office of the Parliamentary Ombudsman. Two legal advisers at the Office have been assigned to coordinate the NPM duties for a fixed term in addition to their other tasks. One of these coordinators is mainly responsible for the international tasks of the NPM. The other carries the principal responsibility for national NPM duties, including internal coordination within the Office. This arrangement will be valid until the end of 2017.
10. The Ombudsman has also appointed an OPCAT team within the office. Its members are the principal legal advisers working in the areas of responsibility that carry out inspections in places where people deprived of their liberty are or may be held referred to in the Optional Protocol, or where the customers’ freedom is or may be restricted.
11. The team has nine members, and it is led by the NPM coordinator. In its first year of operation, the team met five times. The meetings have, among other things, agreed upon common practices and discussed the recruitment and deployment of external experts as well as the planning of inspections and the contents of inspection records. The theme of one of the meetings was using experts during the inspections. This meeting was attended by a psychiatrist, who has since been invited by the Ombudsman to participate in inspections in the capacity of an external expert.

Inspections

12. For several years, the Office of the Parliamentary Ombudsman has striven to increase the number of inspections carried out. Inspections of 111 sites or bodies were carried out in 2014, which was nearly 25 per cent more than in the year before (89). The number of unannounced inspections increased as well. Approximately one half of these inspections fell within the NPM mandate, and about one out of three were unannounced. In 2015, a total of 152 sites were inspected, of which 82 within the NPM mandate. The clear majority of these (over 60) were carried out unannounced.
13. The Ombudsman also began inviting external experts to participate in inspections during the first year of NPM operation. An external medical expert took part in five inspections. These inspections targeted different branches of administration: the sites included a state mental hospital, a prison clinic, a police prison, the immigration unit of a police department, and a detention unit for foreigners. In addition, representatives of the Swedish NPM participated as experts in two prison inspections. The Office also started the recruitment of new external experts with the intention of relying on experts more frequently when carrying out inspections in the future. By now the Ombudsman has selected and introduced six new external medical experts.

NPM’S OBSERVATIONS ON VARIOUS PLACES OF DETENTION

Police detention facilities

14. It is the duty of the police to arrange the detention of persons deprived of their liberty not only in connection with police matters but also as part of the activities of the Customs and the Border Guard. Most of the apprehensions, over 60,000 every year, are due to intoxication. The second largest group are those suspected of an offence. People can be detained from a few hours to several months, depending on the reason.
15. Some sixty police prisons are used by the police. Their number has been reduced in recent years. The custody of remand prisoners, in particular, has been centralised to larger police departments. 
16. Dozens of inspections within the NPM mandate have been conducted in police detention facilities over the last few years. Almost all of these were unannounced. In 2015, 25 inspection visits were made to police prisons. In addition, a few detoxification centres were visited. An external medical expert participated in one of the police prison inspections, and the inspection focused particularly on the health care of persons deprived of their liberty.   
17. Specific problems associated with police prisons include the lengthy duration of remand custody. The main rule under the law is that a remand prisoner should be moved to a prison without delay. A remand prisoner may not be kept in a police prison for over four weeks without a very weighty reason. 
18. The equipment in police prisons makes them unsuitable for long-term residence. Possibilities for outdoor recreation and other activities are small and the health care is inadequate. Even though relatively large-scale renovations are currently being carried out in police prisons, the possibilities of changing the basic layout of existing buildings are limited, especially with regard to outdoor facilities and bringing natural light into the cells.
19. Remand prisoners should be held in remand prisons rather than in police cells, also in the interest of safeguarding fair trials. The responsibilities for investigating an offence and holding a suspect should be kept separate, administratively and in practice. If the investigation and holding of suspects are in the same hands, this setting opens up possibilities of putting pressure on prisoners and, at the very least, suspicions that the treatment and conditions of a remand prisoner depend on his or her attitude to the investigation. 
20. The Ministry of Justice appointed a working group to consider alternatives for holding remand prisoners and the reorganisation of responsibilities for holding them. The working group also investigated the suitability of the current police prisons for holding remand prisoners. A report published in 2016 notes that police detention facilities frequently do not meet the requirements set for the holding of remand prisoners.  The working group proposes that the holding of remand prisoners in police detention facilities should be discontinued as soon as possible, but at the latest by 2025. The responsibility for the holding of remand prisoners and the arrangements for remanding prisoners in custody should be transferred step by step, as the prisons do not have facilities for receiving the average daily number of 80 remand prisoners currently kept in police prisons. 
21. In the first phase, the working group proposed an amendment to the Remand Prisoner Act to shorten the period for which a remand prisoner can be kept in detention facilities maintained by the police. The proposed amendment also suggested imposing more stringent conditions on the holding of remand prisoners. A remand prisoner could not be kept in a police detention facility for longer than seven days without an exceptionally weighty reason related to the remand prisoner’s safety.  The working group further proposes that provisions on an enhanced travel ban and house arrest during investigations be added as alternatives to remanding prisoners in custody in the Coercive Measures Act.
22. The possibility of assigning the task of transporting and holding intoxicated persons to some other party than the police has been the subject of debate. Intoxicated persons who are calm but cannot look after themselves could be taken to a detoxification centre. As such, this is the basic principle of the Act on Treating Intoxicated Persons, but not even all of the largest cities have detoxification centres. 
23. In connection with an inspection conducted at a police prison in April 2016, it came to light that a restraint bed is still in use there. On its inspection in 2014, the CPT had criticised the use of a restraint bed and recommended that its use be discontinued immediately. In its reply to the CPT, Finland considered the use of the restraint bed acceptable. The Ombudsman decided to investigate the matter on his own initiative and requested that the National Police Board submit an account on the use of a restraint bed and on the possible instructions regarding its use. An explanation was also requested from the detoxification centre adjacent to the police prison in question. The Ombudsman wanted the detoxification centre to clarify, inter alia, how its staff participate in the assessment and follow-up of the state of health of a person restraint in such a bed. 
24. An amendment to the Act on the treatment of Persons in Police Custody was passed in Parliament in 2015. The Act will be in force from the beginning of 2017.  According to the Act, a police department may, with certain restrictions, arrange an employee from a private security company with trade licence to be appointed as a prison warden. These wardens from private sector would be used together with wardens in public service employment relationship.  
25. The Ombudsman has decided to investigate on his own initiative the police’s use of electroshock devices. In his decision in August 2016, the Ombudsman suggested that the National Police Board drew up instructions on the use of electroshock devices. According to the Ombudsman, the quality of training as well as maintenance training and its supervision should be invested in. Furthermore, the possibilities of recording the use of an electroshock device with a camera should be looked into. These aspects have relevance in respect of legal protection for the person subjected to the use of such a device as well as for an individual police officer administering the shock. The National Police Board has developed its reporting on the use of force on a general level and in order to improve the supervision of superiors
26. In September 2016, the Ombudsman requested the National Police Board to submit an account on the deaths of persons in police custody occurred between 2000 and 2016. Furthermore, the Ombudsman requested an account on whether these deaths have led to a preliminary investigation, prosecution or sentence.  In addition, the Ombudsman requested information on measures by the police to prevent suicides of persons deprived of their liberty, deaths during transport and whether there is information or training available on these kind of incidents.

Border Guard detention facilities

27. The Ombudsman inspected Vaalimaa border crossing station and its detention facilities in 2014. He decided to investigate the conditions and treatment of persons held in these facilities on his own initiative. On closer examination, it turned out that the Border Guard detention facilities had not been identified as facilities under the provisions of the Act on the Treatment of Persons in Police Custody that would have to be approved by the Border Guard before persons deprived of their liberty could be held in them. The inspected detention facilities had thus not been approved for this purpose, and it further turned out that the Border Guard did not have a single detention facility approved under the Border Guard Act. 
28. By his decision in 2015, The Ombudsman communicated that all facilities under the Border Guard’s administration in which persons deprived of their liberty are held have to pass an approval procedure. In this approval procedure, the rights secured for persons deprived of their liberty in all acts should be taken into consideration. According to the Ombudsman, in order to keep track of the total duration of deprivation of liberty, it is important that appropriate records are always kept when a person is placed in a detention facility. Furthermore, the conditions in the facilities must meet the requirement of treatment with human dignity that is part of fundamental and human rights.  
29. The Border Guard Headquarters had already launched an examination of the detention facilities and conditions of persons deprived of their liberty.  This examination also embraced the requirements set on detention facilities and the approval procedure in more general terms.  
30. In 2015, the police detention facilities at Helsinki-Vantaa airport – used by the Border Guard - were also inspected. At the time of the monitoring visit, a person originating from Cameroon who was suspected of an offence had been held in the facilities for some six hours. As he was interviewed, it turned out that so far, he had not been offered anything to eat. Furthermore, he had not been explained his rights and obligations. No compilation of the provisions applicable to persons deprived of their liberty was available in the detention facilities. 
31. The Ombudsman communicated that persons having been deprived of their liberty must be informed of their rights and obligations as provided in the Act on the Treatment of Persons in Police Custody. Those held in detention should also be given the contact details of the Parliamentary Ombudsman, if necessary in English. Meals must be organised for persons deprived of their liberty, ensuring that they receive healthy, versatile and adequate nutrition.
32. According to the information at the Ombudsman’s disposal, there are 15 closed facilities used by the Border Guard as detention facilities. The detention facilities are used for short term custody before the persons deprived of their liberty are moved to a police prison, detention units or reception centres. The length of detention varies from one hour to a few hours. The maximum time in all cases is 12 hours. The location, level and equipment of the facilities vary. 
33. The administrative units of the Border Guard have approved the rules and regulations of the detention facilities which, according to the information received by the Ombudsman, are to be translated, in addition to national languages, into English, Russian and other languages based on the most common nationalities crossing the border at the station.

Customs detention facilities

34. In 2014, the Ombudsman carried out an inspection at the detention facilities of Vaalimaa Customs. He wanted to investigate separately the conditions and treatment of persons detained there. The Customs’ explanation revealed that it had not perceived the detention facilities at Vaalimaa as facilities under the provisions of the Prison Act that should be approved by Customs in accordance with the Customs Act, and that a Regulation of the facilities should be drawn up.   
35. In his decision of 2015, the Ombudsman referred to a previous decision concerning the Border Guard’s detention facilities at Vaalimaa. The Ombudsman considered it important that the treatment of persons deprived of their liberty must be equal in all cases, regardless of which authority is in charge of the detention. 
36. On account of the Ombudsman’s observations, Customs submitted a statement to the Ombudsman in August 2016. In its statement, Customs listed all the closed detention facilities, ten in total, which fall under its administration. According to the statement, Customs will be examining whether it needs to draw up a Regulation of the detention facilities. If needed, Customs will draw up a Regulation and define the minimum technical and structural requirements for the detention facilities.  
37. As far as the inspected Customs station is concerned, Customs announced that it would specify the Regulations regarding the detainees’ protection of privacy, access to information and contact as well as the use of telephone. According to Customs, persons deprived of liberty are given a copy of the Regulations translated into Swedish, Russian and English. The assessment of the sufficiency of these measures is still unfinished at the Office of the Ombudsman.   

Defence forces detention facilities

38. The Defence Forces have 49 units for holding persons deprived of their liberty. They are usually located in connection with the main guards of garrisons. According to the statistics on military crime and sanctions provided by Defence Command Finland in 2015, 260 personnel members were apprehended and 15 arrested and held in the facilities of the Defence Forces. There were no prisoners or detainees held on Defence Forces premises.
39. The Ombudsman inspected four units of the Defence Forces in 2015. At the same time, separate NPM inspections in the detention facilities for persons deprived of their liberty were also carried out in the garrisons. Additionally, two more inspections which targeted only the detention facilities for persons deprived of their liberty in the garrisons, were conducted.  In total, NPM inspections were conducted at eight sites under the Defence Forces administration.  All inspections of detention facilities were unannounced. Thus far, no person deprived of his/her liberty has been met. 
40. The following were the main issues noted on these inspection visits: CCTV surveillance of toilets in the detention facility; Contents and needs to update the detention facility rules; Contents and needs to update the rules issued to persons deprived of their liberty concerning their treatment; Possibilities for outdoor recreation of persons deprived of their liberty. 
41. In addition, the obligation to provide the inspectors immediate access to detention facilities were stressed to the inspected sites. 
42. The Defence Command Legal Division informed the Ombudsman of the measures they have undertaken in consequence of the observations from the Ombudsman’s inspections. It reminded the administrative units of the Ombudsman’s role as the National Preventive Mechanism. Furthermore, it informed the Ombudsman that it had prepared a document on the rights and obligations of those deprived of their liberty as well as provisions and orders concerning the detention facilities and depriving persons of their liberty. The document has been sent to authorities responsible for Defence Forces detention facilities with instructions for it to be implemented immediately and distributed to persons deprived of their liberty.

Prisons

43. There are 26 prisons in Finland. Of the prisons, 15 are closed and 11 open institutions. The average number of prisoners in 2015 was approximately 3,100.
44. The emphasis of the inspections is always on closed prisons. Some of the inspections were unannounced. Rather than covering the entire prison, some of the inspections targeted certain activities, wards or groups of prisoners. One of the visits to Helsinki Prison, for example was unannounced and targeted the position of Roma prisoners. The inspection at the prison in Kuopio focused on the women’s section.
45. In 2015, the total number of inspection visits was 12. Additionally, the Ombudsman carried out three prisoner clinic inspections. An external medical expert attended the inspection in Kuopio Prison outpatient clinic, which focused on health examinations of incoming prisoners.
46. Prisoners are usually interviewed during an inspection. They may have been requested to register for this in advance. Instead of or in addition to this, the inspectors take the initiative in hearing such groups as prisoners placed in a special ward, minors or foreigners.  
47. The Ombudsman has repeatedly paid attention to the fact that prisoners and remand prisoners often lack possibilities of activities outside their cells. In March 2015, the Central Administrative Unit of the Criminal Sanctions Agency published a report on prisoners in Finland who live secluded in closed institutions. According to the report, 31% of prisoners in closed institutions live secluded. The Ombudsman considers the eight hours’ minimum requirement outside a cell laid down by the CPT to be appropriate. However, legislation in Finland does not specifically require that a prisoner should spend at least eight hours outside a cell. Under the law, the statutory outdoor time is only one hour. The objective of deprivation of liberty is to rehabilitate a prisoner with a view to his or her reintegration in society after being released. This objective cannot be reached if prisoners remain inactive in their cells the best part of the day. It is obvious that lacking human contacts and remaining inactive in one’s cell are harmful to both physical and mental wellbeing of a prisoner. At its worst, these shortcomings could infringe the requirement of dignified treatment. 
48. The Ombudsman has paid attention to the situation of prisoners who are, at their own request, living separately from other prisoners. According to the Ombudsman, placing a prisoner in a separate section without a possibility to activities outside a cell because the prisoner’s safety is at risk, should be a short-term measure and used only as a last resort option.  It is the strict obligation of a prison to guarantee the safety of a prisoner. However, this obligation cannot be implemented at the cost of a prisoner’s mental and physical wellbeing nor by restricting his or her rights. The problem should be solved, for example, by placing a prisoner to another department or institution. 
49. The fact that underage prisoners are not kept separate from adult prisoners is also problematic. According to the Imprisonment Act and the Remand Prisoner Act, a prisoner under 18 years of age and a remand prisoner shall be placed in a prison where he or she can be kept separate from adult prisoners unless otherwise required by his or her best interests. There are no separate penal institutions for underage prisoners. It may be that there is no separate accommodation for an underage prisoner in any prison.  One of the observation made by the Ombudsman during his prison inspections in 2016 was that placing a minor in a closed section of a prison does not take sufficiently into account the situation of a prisoner in a vulnerable group. Despite the Ombudsman’s views, prisons have failed to undertake the necessary measures in order to rectify the matter. 
50. Another problem that has been going on for years is the placement of remand prisoners in a prison. Under the Remand Imprisonment Act, a remand prisoner must be placed in a separate prison or in a separate ward apart from sentenced prisoners. Only in some circumstances, and with the consent of a remand prisoner, he or she may be placed in the same ward with prisoners serving a sentence. Based on observations during the inspections, due to circumstances this is a permanent, not a temporary arrangement due to circumstances. The Ombudsman finds this unacceptable. The fact that a prison is overcrowded and that a prison cannot influence on the number of incoming prisoners to be placed in its facilities does not lessen the seriousness of the situation. However, a prison’s possibilities to solve the problem seem slight. The problem boils down to the sufficiency of facilities and defining prisoner accommodation capacity rests with the whole Criminal Sanctions Agency.
51. There are still cells without a toilet. According to the plans of the Criminal Safety Agency, the use of these slopping-out cells will be terminated by the end of 2018. A new provision to the Imprisonment Act guarantees a prisoner access to toilet around the clock. The Ombudsman has not lately had complaints from prisoners that they were not allowed to use the toilet when they wanted.
52. The Ombudsman has had several complaints about prisoner transports. As a rule, the prisoners are restrained while in transport. However, according to the law, restraining a prisoner should be based on case-by-case discretion and not done as a routine measure. In many of his decisions, the Ombudsman has considered this to be against the law. Instead of binding a prisoner, the Ombudsman has recommended the relevant authorities to invest in prisoner transport vehicles equipped with compartments. The Ombudsman issued a decision on arranging prisoner transport in September 2016. The Ministry of Justice’s Department of Criminal Policy and the Criminal Sanction Agency support purchasing these kind of vehicles. Furthermore, the Ministry of Justice is preparing a reform regarding safe prisoner transport. According to previous instructions of the Constitutional Law Committee, restraining a prisoner may be resorted to only in the most difficult situations. This autumn, an amendment to the Imprisonment Act will be taken under consideration at Parliament. According to the proposed amendment, the prerequisites to restraining a prisoner will be less strict. However, the Ombudsman expressed his opposition to the amendment and justified his opposition with reference to the viewpoints of the CPT.
53. In the area of prisoner’s health care, the inspections focus on such aspects as the presence of health care staff, access to treatment and examinations of incoming prisoners. Medical care is also examined on inspections, including the distribution of medicines, the supervising staff’s training related to medicines as well as the availability of self-care drugs and replacement therapy. 
54. The lack of health care staff who would be present in the prison during weekends is a particular problem. Not having health care staff present means that it is not possible to follow on a daily basis prisoners placed in a special ward. The health examinations of incoming prisoners may be delayed because of this. Nurses usually end up assuming the main responsibility for the outpatient clinic as a doctor is only present one or two days a week. 
55. During inspections, prisoners complain mostly about that their inquiries addressed to a clinic are not replied to and that it is difficult to have access to a doctor. The complaints concern about curtailed medical care services. 
56. The Ombudsman issued a decision on the treatment of a terminally ill inmate in 2015. An own-initiative investigation had been motivated by observations made during the inspection of a prison outpatient clinic. In his comments, the Ombudsman stated that prisoners who are dying have a right to proper terminal care. The Ombudsman was not convinced that this could be delivered in prison conditions. The Ombudsman also found it a problem that the Health Care Unit of the Criminal Sanctions Agency did not have instructions or plans for the treatment of a dying patient. 
57. At the beginning of 2016, the Criminal Sanction Agency, which operated under the Ministry of Justice, was transferred to operate under the Ministry of Social Affairs and Health as the Prisoner’s’ Health Care Unit.  At the same time, the remit of the National Supervisory Authority for Welfare and Health (Valvira) and the Regional State Administrative Agencies was extended to include the monitoring of the organisations of prisoner health care. Previously, these authorities had only monitored individual health care professionals. In practice, this supervisory duty is the responsibility of the AVI Northern who, alone or together with Valvira, conducts guidance and monitoring visits to the clinics and hospitals of the Prisoners’ Health Care unit. Thus far, there have been at least 12 visits, which is the minimum target set for the year 2016. The AVI Northern provides the Ombudsman with records of these visits.

Alien affairs

58. The number of asylum seekers increased significantly in 2015. Approximately 32,000 asylum seekers arrived in Finland. This is about ten-fold more than in 2014. 
59. The Ombudsman strives to visit regularly the two detention units for foreigners in Finland (in Metsälä and in Joutseno). These inspections fall within the NPM mandate. The last time the Ombudsman conducted an inspection in Metsälä was on 4 December 2014. Inspections in the Joutseno detention centre took place on 21 October 2015 and 27 October 2015. This inspection was attended by an external medical expert.
60. In addition to inspections to detention units, the Ombudsman conducts inspections in reception centres as well. However, since the reception centres do not restrict the liberty of asylum seekers, they are not considered to be OPCAT inspections. 
61. The inspections conducted by the Ombudsman have revealed that the quality of health care varies among reception centres. A possibility to receive psychiatric care, for example, varies in different parts of Finland. Therefore, the Ombudsman has decided to investigate the issue on his own initiative. Furthermore, neither the possible torture experiences nor injuries sustained by asylum seekers are clarified enough during the entry checks. The extent of entry checks in general varies widely among units and this may impede the identification of vulnerable groups. 
62. In the course of his inspections, the Ombudsman has paid special attention to the information given to aliens on their rights, health care and accommodation conditions.
63. Under the law, an alien may be taken into custody in certain situations. For example, this is possible in order to establish a person’s identity or to secure the implementation of a deportation decision. In the course of his inspections to the detention units, the Ombudsman has observed that the aliens held in detention are often unware of their legal situation. Nor have they been informed of the grounds for their detention or the duration of it.
64. A number of amendments was made to the Aliens Act in the course of 2016. The act entered into force on 1 September 2016. One of the amendments affects Section 128 which deals with the court review of a detention decision. According to the amended section, aliens in detention may have their case reviewed in a district court only at their own request.  Previously, a detention decision had to be reviewed on a district court’s own initiative at the latest two weeks after the decision was made. 
65. The Ombudsman gave his view on the proposed amendment during the preparation phase of the bill and when the bill was under debate in Parliament. His view was based on his observations during inspection visits. In his statement the Ombudsman says that leaving the request for a detention decision to be reviewed in a court to the person deprived of his/her liberty may lead to a situation where a detained person is kept in custody for a long time. He also expressed concern whether a person deprived of his/her liberty would actually be in a position to submit such a request. 
66. Requirements for taking a child into custody were tightened by an amendment to the Aliens Act in 2015. Only in cases where a child is under the age of 15 and without a guardian, detention of a child is completely forbidden. Parliament is currently debating a Government Proposal for amending the Alien Act. The Government proposes new precautionary measures to be incorporated into the legislation on aliens. The proposal originated from demands to forbid the detention of unaccompanied minors and to promote the use of alternatives to it. However, the proposal does not put forward the prohibition of detention.
67. The Ombudsman issued a statement on the proposed amendment in the preparation phase of the bill. He has also been present when the amendments were being debated in Parliament. He drew attention to the fact that, in practice, a large proportion of asylum seekers is left outside legal aid during the asylum investigation. A presence of a competent legal aid already in the early stages of the asylum process helps in the identification of those asylum seekers who are in need of international protection and cannot be returned to their home countries on account of the principle of non-refoulement enshrined in Section 9 (4) of the Constitution.
  
Social welfare – child protection

68. Under the Child Welfare Act, only children taken into care and placed in an institution or similar may be subjected to restrictive measures referred to in legislation. According to statistics kept by the National Institute for Health and Welfare, some 18,000 children were placed outside their homes in 2014, of whom over 14,000 were taken into care or placed as an emergency measure. 
69. While the Ombudsman’s inspection visits have mainly targeted institutions and similar, it is likely that corresponding restrictive measures referred to in the Child Welfare Act are also used in other types of substitute care that is organised as family care in private homes. For the part of services provided at home, the regulation on supervision is inadequate. In 2015, four child welfare institutions were inspected. 
70. During inspections, attention was paid, inter alia, to the use of restrictive measures and to the decision-making regarding them. Decisions on restrictive measures are not always made and the operating units are unfamiliar with legislation pertaining to it. When resorting to the use of restrictive measures, the operating units explain their use by referring to educational grounds. Likewise, there have been shortcomings in the arrangements of school attendance and instruction - especially during the use of restrictive measures - of a child in care. In addition, arrangements in health care have been inadequate and a child in care may have been left without the special health care he or she needs. This is the case especially regarding psychiatric care. During child social welfare inspections, attention has also been paid to realisation of linguistic and cultural rights as well as to the implementation of the child’s right to information.
71. As a rule, child welfare inspections are always conducted unannounced and in the daytime or in the evening. The inspections have regularly included confidential interviews with children placed in care.  
72. In 2015, the Ombudsman initiated an own initiative investigation on matters including, inter alia, the use of restrictive measures, informing the customer of decision on restrictive measures, and data protection. 
73. Under the Child Welfare Act, the supervision of the use of restrictive measures resides especially with regional state administrative agencies. Unfortunately, the amount of resources used in supervision is insufficient.

Social welfare – elderly people

74. The inspections conducted in the role of the National Preventive Mechanism targeted care units providing intensified 24-hour care. These care units could be municipal or care units outsourced by municipalities. The residents of the units were elderly people with serious memory disorders as well as elderly people in need of special care and attendance. In 2014, there were less than 60,000 intensified care places. 
75. In 2015, ten inspections were conducted in the units providing intensified care for elderly people. All the inspections were unannounced and mainly in the daytime. Due to their condition, it was usually not possible to interview the elderly people themselves. 
76. Issues on which attention was focused during the inspections included the way in which the care unit implemented the elderly people’s right to privacy, how the rehabilitation services for elderly people living in the unit were organized, and how the unit provides terminal care and the associated pain relief. The inspectors also investigate elderly people’s right to outdoor recreation and their possibilities of taking part in different activities with the limits of their physical fitness and psychological condition. Additionally, attention was paid to accessibility. 
77. In 2015, the Ombudsman launched own-initiative investigations on, inter alia, resource allocation to terminal care.
78. A law on restrictive measures in social and health care has been expected for several years (Act on Self-Determination). The drafting of legislation continues in 2016. In the services for the elderly there is no legal basis for restrictive measures.

Persons with disabilities and intellectual disabilities

79. It has been estimated that there are some 40,000 persons with intellectual disabilities in Finland. At the end of 2014, a total of 1,100 people were long-term residents in institutions for persons with intellectual disabilities. The target in reducing institutional living is that by 2016, at most 500 people with intellectual disabilities live in institutions.
80. Traditionally, the Ombudsman has inspected central institutions of special catchment areas. As the service structure has changed, inspections have also targeted residential units of private service providers where the residents’ freedom may be restricted in a way that puts these units within the mandate of the National Preventive Mechanism.
81. When inspecting housing and institutional units intended for persons with intellectual disabilities, the Ombudsman especially supervises the conditions of the residents, including the nature of the assistance, care, and attendance provided as well as the treatment of the customers and the implementation of their fundamental rights, including the right to self-determination. The Ombudsman or his personnel have discussions with the management and the staff of the unit. They also meet in private customers and their family members.
82. Seven inspections were conducted in residential units for persons with disabilities, six of which targeted units for residents with intellectual disabilities and one unit for persons with other disabilities.
83. On the basis of observations made during the inspections, shortcomings were found in record-keeping and decision-making related to restrictive procedures and protective measures. The records should be detailed and indicate the reasons that led to the use of coercion. These records are important for the legal protection of the customer as well as the employee and allow the legality of restrictive procedures (including the humane treatment and respect for the customer's personal liberty and integrity) to be assessed at a later date. Records also contribute to efforts aiming to reduce the use of restrictive procedures in the work community. The Ombudsman also found shortcomings in the records kept concerning involuntary medical treatment (the staff had not considered the treatment involuntary). The Ombudsman deemed that the wearing of so-called hygiene overalls was a restrictive procedure that had to be recorded.
84. In practice, coercion or restrictions – including locking customers in their rooms or in a seclusion room – are used not only in intensified assisted living services or institutional care but also in many residential units. However, restrictions should meet the requirement of being essential. They may only be used for the duration of time that this is essential in order to protect the customer or other persons. The restrictions must also be in correct proportion (other actions are inadequate or cannot be used) and appropriate. 
85. As regards the care practices of an institution or a residential unit, the importance of supporting and promoting the customer's right to self-determination has been highlighted. An attempt should be made to reach an agreement on any restrictions with the resident. 
86. Attention was also paid to the treatment and conditions of a customer in a safety room during the inspections. These include the customer’s possibility of contacting the staff without delay when there is no toilet in the safety room. This also applies to residents locked in private rooms with no toilets.
87. The Ombudsman also issued a decision on an own-initiative investigation of a case that concerned the treatment of a disabled person in a care home. Suspicions of maltreatment were raised by an outside visitor to the home. The Office of the Parliamentary Ombudsman conducted an inspection in the home to investigate the matter. There was no reason to suspect the reliability of the observations made by the person who reported the case. An employee who was part of the home's staff had violated the dignity of a disabled person in need of special care by shouting at him when he had been making noises in the common facilities of the care home. Inappropriate language had been used, and additionally, the customer's right to good care and adequate attention had been compromised by issuing a threat that he would not get food the next day if he did not keep quiet. The Ombudsman found it important that the person responsible for the services pay attention to improving staff competence and well-being at work in the future, by means of work guidance if necessary.
88. The Ombudsman also considered it important that meaningful and individual stimulating activities be organised for persons with disabilities in residential units and that their possibilities for sufficient outdoor recreation be guaranteed.
89. Finland ratified the UN Convention on the Rights of Persons with Disabilities and its Optional Protocol on 11 May 2016, and they entered into force in Finland on 10 June 2016. Amendments to the act on special care for persons with intellectual disabilities also entered into force on 10 June 2016.
90. The purpose of these amendments is to reinforce the right to self-determination and independent living of a person in special care and to reduce the use of restrictive procedures in special care. Provisions on the general preconditions for using restrictive procedures were also added to the act, including the requirement of such procedures being essential and proportionate and the requirement of ensuring respectful treatment. Additionally, the act lays down the specific conditions for the use of each restrictive procedure. It also contains provisions on the procedure to be followed when making decisions on restrictive measures and on legal remedies. 
91. As a consequence of the amendment, it is possible that involuntary special care will also be provided and restrictive measures will be used in privately maintained intensified assisted living services. 
92. The act on special care for persons with intellectual disabilities was amended. The new provisions concern keeping records of restrictive procedures and their later assessment, the duty to provide information on and give notification of restrictive procedures, liability for acts in office and liability for damages, and intensified supervision by the authorities. In addition, the provisions on involuntary special care were amended.
93. Based on an inspection carried out in 2016, the Ombudsman has urged the government to improve legislation to meet the requirement of equal treatment of all persons with disabilities in the application of Article 14 of the UN Convention on the Rights of Persons with Disabilities. This includes persons who have become disabled in their adult years, to whom the act on special care for people with disabilities does not apply. Article 14 of the UN Convention prohibits deprivation of liberty on the basis of a disability.
	
Health care

94. In Finland it has been difficult to get an accurate number of those health care units where persons deprived of their liberty are or may be held. In order to identify these units for Opcat inspections the Ombudsman has asked in March 2016 the Ministry of Social Affairs and Health to produce a list of all health care units where persons deprived of their liberty are or may be held.
95. The Ministry of Social Affairs and Health submitted their report in June 2016. It involved listing those units which provided psychiatric health care and those somatic health care units which have so called safety rooms.
96. The Ombudsman strives to pay regular visits to the two state mental hospitals in Finland (Niuvanniemi Hospital and Vanha Vaasa Hospital). In 2015 the Ombudsman conducted an inspection at Niuvanniemi hospital. At this inspection a psychiatrist participated as an external expert. Apart from these inspections the Ombudsman conducts monitoring visits at psychiatric units in different Hospital Districts. 
97. The aim of the inspections carried out at psychiatric hospitals is to become acquainted with the conditions and treatment of the patients and the realisation of their fundamental rights. An essential part of this is establishing how the patients are advised and informed of their rights and how their family members are taken into account in this context.
98. On the basis of the inspection the Ombudsman decided to examine on his own-initiative the grounds for secluding a patient for an extended period and the conditions of seclusion. Attention was also paid to the shortcomings in the conditions of the restraint room and that there were no brochures and instructions to be distributed to the patients and their family members.
99. During his visits the Ombudsman has emphasised that the Mental Health Act bans the so-called institutional power. This means that a patient’s rights cannot be restricted by a ward’s individual instructions, as any restrictions must be based on law, and they must be used on the basis of individual consideration.
100. During the last few years the Ombudsman has also inspected several seclusion rooms (safety rooms) in emergency departments of somatic hospitals. No provisions on seclusion in somatic health care are contained in the law. Keeping a patient in seclusion may sometimes be justified under emergency or self-defence provisions. Within these inspections the Ombudsman has paid attention especially to the monitoring, privacy and overall the conditions in the safety room. A patient placed in seclusion in a safety room must be continuously monitored, and the patient’s condition should be checked by personal observation and through CCTV monitoring providing a visual and aural contact with the patient.
101. In 2015 the Ombudsman recommended compensation for a patient locked in the safety room of a somatic hospital for violations of fundamental and human rights. The duration of seclusion had been unnecessarily long, in addition to which the patient was not treated with human dignity, nor did she receive good quality care as she had to relieve herself on the floor. The hospital reported to the Ombudsman that it had paid the patient an amount of money in compensation.
102. Transportation of a patient to a health center or hospital and detaining him or her there for observation for four day’s amounts to deprivation of liberty as defined in the European Convention on Human Rights. These measures are not subject to appeal to the Administrative Court, unless the patient is admitted for care after the observation period. In an opinion to the Ministry of Social Affairs and Health the Ombudsman has expressed the view that the legal protection of the patient during observation is insufficient and that there are several arguments for making the measure subject to appeal. According to the Ombudsman it is difficult to investigate the legality of the measure in complaints proceedings.
103. There is still more need for improvement in the legal protection of psychiatric patients. The Ombudsman has requested a report from the Ministry of Social Affairs and Health regarding patients who lack mental capacity. The Ombudsman wants to know how the representation of these patients should be arranged in order to ensure access to legal remedies. The Ombudsman referred to the decision by the European Court of Human Rights in the case of MH v. UK (2013).
104. In the decision in the case of X v. Finland (2012) the Court of Human Rights considered that the forced administration of medication was implemented without proper legal safeguards. This state of affairs has not yet been rectified.
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