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I. 
Mandate of the OHRA

1. The Office of the Human Rights Advocate (OHRA) is a constitutionally ranked organ that constitutes the cornerstone of the National System of Protection and Promotion of Human Rights[footnoteRef:1], essential within the rule of law, whose basic attributions include ensuring respect and fulfilment of human rights and supervising the actions of public institutions in their relationship with the people, linking the compliance of the national and international obligations acquired by El Salvador. [1:  OHCHR “National Rights Institutions, History, Principles, Roles and Responsibilities” United Nations, Geneva. 2010. Pg. 13.] 


2. From the aforementioned attributions that as the Human Rights Advocate, I am empowered to present reports and communications to international organizations about the topics or areas that affect the salvadorean people’s human rights; which is why, in the framework of the considerations that the Committee on the Rights of the Child will carry out for the salvadorean State, I express my opinion, with regards to the compliance of the obligations of respect and fulfilment of children and adolescents, and the National Policy on Comprehensive Protection that harbours them.

3. In this context, this Committee has indicated to the State the need to ensure that the OHRA, through the Deputy Advocate for the Rights of the Child and Youth (DARCY), receive sufficient human, technical, and financial resources to carry out its mandate and, among others, allow that all children have more access to the complaints system, and that this is the most respectful of cultural particularities. The Committee also recommended the protection of activities of this Office, against any undue interference or external pressure, so as to ensure its proper functioning and independence[footnoteRef:2]. [2:  Committee on the Rights of the Child. Consideration of reports submitted by the States parties under article 44 of the Convention. Concluding observations: El Salvador. 53rd Session. CRC/C/SLV/CO/3-4. 15, 2010.] 


4. In this regard, I can state, without a doubt, that the resources allocated to the OHRA are not sufficient to reasonably ensure the necessary and progressive improvements in the execution of its mandate, bearing in mind that almost the entire established budget is concentrated in staff’s remunerations, the institution does not have its own facilities, additionally there is no protection against arbitrary reductions[footnoteRef:3]. Particularly, I have requested a budget reinforcement for the creation of special units for the assistance and protection of victims, early childhood and migrant attendance, the promotion of transparency and the fight against corruption. [3:  On January 2017, when the Legislative Assembly approved the State’s General Budget (SGB) US$575, 646 were diminished from the institution’s budget. On April 2017, a second cut consisting of US$266, 638 was carried out. On June 2017, an expenditure of US$500, 000 was approved, although not permanently, from the funds obtained from the Special Contribution for Citizen Security and Coexistence Act, and the Special Act for the Large Contributors to the Citizen Security Plan, that will be used in the framework of the project Strengthening of the Assistance Mechanisms and Victim Protection and Institutional Strengthening of the Office of the Human Rights Advocate, that are contained in the Safe El Salvador Plan , promoted by El Salvador’s Government. For the fiscal year 2018, a minimum increase of US$33, 835 was received in the institutional budget, which is not enough to match the allocated budget up until 2016.] 


5. On the basis of the aforementioned, I have made constant calls to the Executive Branch and the Legislative Assembly so as to ratify their will of strengthening the respect and fulfilment of human rights in our country, ensuring the autonomy and independence of the OHRA, and to revert in their entirety the cuts made in the last budgetary allocations, reiterating my request that the funds that are allocated to us are in accordance with the mandate that has been conferred on me, particularly in the actual social context that demands more attention to the victims, especially of children and adolescents.

6. In addition, with regards to the State protection against any undue interference or external pressure, on the proper functioning and independence of the institution that I preside, I must point out my preoccupation with different decisions pronounced by the Constitutional Chamber of the Supreme Court of Justice, that include several considerations about the “limits of the Office of the Human Rights Advocate’s competence with respect to the judicial proceedings” qualifying its decisions as “ineffective too produce any legal effect” and preventing this institution from interfering unduly in the constitutional processes in progress, and to abstain from pretending to substitute of review the interpretation or harmonization of the constitutional rights that that Chamber carries out[footnoteRef:4].  [4:  Constitutional Chamber of the Supreme Court of Justice, decision of unconstitutionality 8-2014, considerations I.5.A. and I.5.E. pronounced on 28.02.2014, and decision 435-2009, pronounced on 26.11.14 considerations II.1. and II.2. ] 


7. In this respect, I must reiterate that due to the nature of the position I hold, it is impossible to pretend to substitute the competences of the Constitutional Chamber; however, I must indicate that the irregular expressions included in such decisions, intend to diminish the constitutional and legal mandate that has been conferred to supervise all of the organs of the salvadorean State, without exceptions, examining if their behaviour complies or not with the obligations of respecting and fulfilling human rights[footnoteRef:5]. [5:  Alternative Report to the Committee on the Rights of the Child, on the List of Issues, prior to the presentation of the Seventh Periodic Report of El Salvador; Raquel Caballero de Guevara, Human Rights Advocate of El Salvador. February 2018.] 


II. The State’s organization for the fulfilment of the rights of children and adolescents

A. Institutional coordination for the implementation of policies of integral protection for children and adolescents	

a) Coordination of the Protection System

8. Since 2009, the Comprehensive Protection of Children and Adolescents Act (CPCA) contemplated the creation of the National System for Comprehensive Protection of Children and Adolescents (NSCPCA), whose principal objective is the guarantee of the full enjoyment of children and adolescents’ rights, in an articulated and coordinated manner. After that, plans, strategies and mechanisms of orientation and orientation have been created to comply with the principles and lines of integral protection contemplated by law.

9. The National Council for Children and Adolescents (NCCA), established as the governing entity of the National System of Protection, serves as the one responsible for the formulation and follow-up of the national child policy, its programmes and services, as well as give technical guidance so that they are executed by the systemic entities, integrating in a single instance in a coherent manner, “the programmatic dimension with the institutional one”[footnoteRef:6] of the NSCPCA. Nonetheless, in order for the extensive functions of the NCCA to be carried out adequately and to contribute to the change from the traditional tutelary vision to the concretion of the comprehensive protection paradigm of children and adolescents that the law foresees, and that is promoted by the matter’s instruments and international standards, it must be assigned with sufficient human, technical, and financial resources[footnoteRef:7]. [6:  Inter-American Commission on Human Rights (IACHR). Towards the effective fulfilment of the rights of children and adolescents: National Protection Systems, 2017. Pg. 135.]  [7:  Idem] 


b) Insufficient budget

10. Although the change of vision or comprehensive protection paradigm is conditioned by social, cultural, and political factors, in parallel, it is indispensable to have a children and adolescents sensitive budget, in other words “specific budgetary amounts labelled for investment”[footnoteRef:8] based on the children and adolescents rights approach. [8:  Fundación Educación y Cooperación (EDUCO) and others. Salvadorean Childhood and Adolescence at a crossroads: growing up in a society that violates their rights: situational analysis on the rights, obligations and responsibilities for a governance centered around childhood and adolescence in El Salvador. 2018, pg. 69.] 


11. A recent situational analysis on the rights of children and adolescents[footnoteRef:9], highlights that the allocated budget for the functioning of the NCCA (which is approximately seven million dollars) is insufficient, and that the institutions that also make up that Council do not perceive additional financial resources to develop the specific obligations mandated by the CPCA, which is why they have had to readjust the resources that they have in order to respond to the legal obligations with the new comprehensive protection approach. It is in this way that functionaries of entities such as the Solicitor General’s Office (SGO), the Salvadorean Institute for the Integral Development of Children and Adolescents (SIIDCA), the Ministry of Health (MINH), and the Ministry of Education (MINED), conclude that the means with which they count with to implement the human rights approach in children and adolescent matters are insufficient[footnoteRef:10], this, inescapably, hinders the compliance of the State’s duties with the fulfilment and respect of children and adolescents’ human rights. [9:  Idem]  [10:  Idem] 


c) Incomplete institutionality and lack of registration of the entities of the Shared Care Network	

12. According to El Salvador’s document of Reply to List of Issues in relation to the combined fifth and sixth periodic reports of El Salvador (2018), presented to the Committee on the Rights of the Child, “the coordination of the Protection System on the operative level is the guarantor of the protection of the individual and collective rights locally, which is concreted through the Protection Boards, Local Rights Committees, the Shared Care Network (SCN), and the Promotion and Assistance of the Rights of Children and Adolescents Associations (PARCAA), amongst others” (para. 5).
 
13. In spite of the aforementioned, in El Salvador, the current institutional structure foreseen by the national comprehensive system is incomplete: the Local Rights of Children and Adolescents Committees should be created in all 262 municipalities (art. 154 CPCA), with the assignment to implement and diffuse the National Policy on Comprehensive Protection of Children and Adolescents (NPCPCA)in every municipal jurisdiction. According to the before mentioned salvadorean Government’s reply report, since 2014 to July 2018, 119 Local Rights Committees have been installed nationwide (which equals 45%), with 143 remaining Committees to be created. To this respect, the NCCA expects that, by 2019, the installation of all Committees will be completed[footnoteRef:11], but while this is yet to be accomplished, children and adolescents’ right are being inadequately protected, and adds up to other factors such as the lack of sensitization and insufficient budgetary allocation for the adequate functioning of the protection system. [11:  Committee on the Rights of the Child. List of Issues in relation to the combined fifth and sixth periodic reports of El Salvador. Addition: Written Replies by the Government of El Salvador to the List of Issues, 79th Session, CRC/C/SLV/Q/5-6/Add.1, 2018. Available from: https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fSLV%2fQ%2f5-6%2fAdd.1&Lang=en, retrieved on: 20th August 2018.] 


14. At the same time, the State is required to promote the creation of Promotion and Assistance of the Rights of Children and Adolescents Associations, since the extension of these System structures at a local level will contribute to ensuring comprehensive, timely, and effective protection. 

15. With regards to the SCN, as the main supervision and coordination mechanism of the assistant entities that make it up, and that should be registered in the Network and present their programmes for accreditation in the NCCA, it is worth noting that, to date, this registration has only accredited about half of a total of 204 instances that are operating in the country[footnoteRef:12]. This constitutes an additional burden for the adequate control, coordination and implementation of the Policy, and for the respect of the rights of children and adolescents, even though there is a National Strategy of Coordination for the Shared Care Network, since 2017. [12:  EDUCO and others. Op cit. Pg. 49] 


16. The organizations that make up the SCN are relevant, whether they are registered or not, because they perform an incidence and social comptroller function. Also, they seem to be more aware of their shared responsibility role in the protection of children and adolescents, since according to their possibilities and coverages, they implement “differentiated and specialized projects and programmes for children, and some for their families and communities too”[footnoteRef:13]. So, their formal integration to the protection system is essential, and the registration is important since the State has the duty to regulate and supervise the “establishment and functioning of assistance, care, and protection services (…) notwithstanding its public, private, or mixed character (…that in any moment) should be governed by the best interests of the child, and refer to topics related to the services’ quality and standards for the effective protection of the rights of children and adolescents”[footnoteRef:14]. [13:  Idem. Pg. 48.]  [14:  IACHR. Op cit. Pg. 210.] 


17. According to the Annual Report on the Functioning of the Registered and Participant Assistance Entities in the Coordination Networks of the Shared Care Network 2017, prepared by the SIIDCA:

“1. […] there is a low level of participation of some entities in the different efforts of the departmental and thematic networks. 2. Constant Reference changes that represent the institutions in the coordination networks. 3. It is necessary to define ways of collective management, to finance the actions defined by the coordination networks, 4. The mechanisms for effective participation of adolescents at the municipal and departmental levels since the intervention of the Coordination Networks of the SCN are not yet in place. 5. There are coordination networks where the participation of members and participants is quite low, especially in the Departments of La Unión, Cabañas and Morazán, apparently due to the low institutional presence of Private Entities. 6. In the social imaginary the atomized and individualistic idea of the SCN still persists, the collective sense of the SCN in the search of common objectives and the articulation of efforts has to be developed ".

18. As can be seen, the institutional work to be done in favour of the protection of children's rights is still great. In addition, as mentioned, the Protection Boards contemplated by the CPCA have not been sufficient to adequately address the cases of human rights violations of children and adolescents, and within the established times. Registered cases show the existence of problems in the quality of assistance provided by the Boards, namely: lack of personnel in the multidisciplinary teams, and few resources; and that the Courts (currently three) and the Specialized Chamber cannot cope with the number of cases of children and adolescents whose rights have been violated at the national level.

19. Once the institutional structure is completed, with the necessary instances from the national to the local level, a decisive step will be taken to achieve the effectiveness of the national policy and the child protection system. The Inter-American Commission on Human Rights (IACHR) points out that one aspect that characterizes national protection systems is institutional political decentralization, since municipalities, in particular, carry out many functions that have an impact on the realization of the rights of children and adolescents, and that is why they are transferred with "part of the political and technical responsibility for the elaboration of the public policy of childhood, its execution and monitoring, and for the adoption of measures of promotion, protection and defence of the rights of children and adolescents, and the provision of services ", which "must guarantee effective accessibility, availability, adaptability and quality [...] bringing services and their management closer to families, children and their communities"[footnoteRef:15]. [15:  Idem. Pgs. 157 and 159.] 


1. The need for raising awareness and training in the human rights approach

20. An identified challenge for the children and adolescents protection system is that, at all levels, the personnel that operate services related to children and adolescents need greater awareness and training in the rights approach, and the relevance of carrying out specialized and differentiated services for this population"[footnoteRef:16]; additionally, because of its consequent function of transferring the paradigm change based on the rights approach to the adult population, and children and adolescents; and then articulate efforts with them. [16:  EDUCO and others. Op cit. Pg. 12.] 


21. These elements are also linked to the political will that can generate changes in favour of the protection and promotion of the rights of children and adolescents, and not only to protect the rights once they have been violated, but also to prevent future transgressions that may truncate the full development of children and adolescents in El Salvador.

2. The weak relationship between the justice system and the children and adolescents’ protection system

22. As I have mentioned on previous occasions, there is a lack of coordination between the institutions of the justice and public security sector that deal with and investigate cases in which the victims are children or adolescents, as well as the lack of adequate programs and mechanisms for the repair of their rights.

23. Currently, there is a Juvenile Justice Unit within the Supreme Court of Justice, involved in complying with the recommendations of the Committee on the Rights of the Child in juvenile criminal justice, through actions that link state entities, including the Office of the Attorney General of the Republic, the SGO, the Specialized Courts for Children and Adolescents, the SIIDCA, multidisciplinary teams and the National Civil Police[footnoteRef:17]. This mechanism should facilitate communication, coordination and the adoption of measures and actions with a focus on rights by the entities involved, and that affect both systems. [17:  Infancy and Adolescence Network (IAN). Report on the the Compliance with the Recommendations of the United Nations and OAS to the State of El Salvador, San Salvador, 2016.] 


24. But the disconnection within the justice system is also extrapolated to the child and adolescents protection system, especially since the articulation between both systems and the existence of a joint strategy that allows "identifying, addressing and overcoming [the] barriers, and guaranteeing effectively the right to justice for children and adolescents [...] [as well as] ensure that they have access to comprehensive, integrated and adequate care for their status as children and adolescents and victims of violations of their rights"[footnoteRef:18] is essential. [18:  IACHR. Op cit. Pg. 199.] 


25. Currently, structural violence has been recognized as one of the main causes that violate the rights of children and adolescents and, as a result, some lines of action have been generated for its prevention and attention, but there are no regulatory frameworks and homologated protocols for the assistance and protection in cases of violence that implement the rights approach. Moreover, in many cases there is also no trained or sensitized interdisciplinary personnel in the assistance of victims, and implementation of measures to prevent revictimization. It is also important for progress to be made in this point, so that children and adolescents know their rights and the mechanisms for filing complaints, as well as for the judicial systems to adapt to them so that the judicial procedures that affect them are "agile, accessible, appropriate and comprehensible."[footnoteRef:19]. [19:  Idem. Pgs. 197-202.] 


26. El Salvador still does not have a unified national information system on the register of violence against children and adolescents, which is why institutions face difficulties in the capture, recording, processing and analysis of violence data towards this population group. Regarding this, it is appropriate to recall that the IACHR has recommended that States have indicators of access to justice for children and adolescents that contain information "such as the number of cases detected by child assistance services; the number of filed complaints; the number of judicial decisions and their result (conviction or acquittal); and the impunity rates of crimes against children, by type of crime”; in order to generate an analysis as complete as possible "it is important to cross the data of the justice sector with that produced by other sectors such as the National Protection System, health, police, as well as victimization surveys carried out with children and adolescents, and information from civil society and research centres”[footnoteRef:20].  [20:  Idem. Pg. 205.] 


B. The National Policy on Comprehensive Protection of Children and Adolescents as a State Policy	

27. The National Policy on Comprehensive Protection of Children and Adolescents of El Salvador 2013-2023 (NPCPCA)[footnoteRef:21] is an instrument built in a participatory manner and includes the basic principles and guidelines for the comprehensive protection of children and adolescents. Its provisions guide the coordination of the NSCPCA, the rights approach and the active participation of children and adolescents, as well as the joint responsibility between family, State, and civil society, in the fulfilment of the rights of children and adolescents. [21:  National Policy on Comprehensive Protection of Children and Adolescents of El Salvador (NPCPCA) 2013-2023, approved by accord no. 13, in the IX Ordinary Session of the National Council for Children and Adolescents, on 16 May 2013.] 


28. The policy introduced elements to initiate a process in favour of the respect and fulfilment of of children and adolescents’ rights, with an important change of paradigm that establishes the substitution of the "Doctrine of the irregular situation" or "tutelary model" towards a "comprehensive protection"[footnoteRef:22] approach, in which children and adolescents are recognized as full subjects of rights. [22:  Idem.] 


29. According to the Inter-American Commission on Human Rights (IACHR), a national policy for children should be an instrument of strategic, holistic, systemic and comprehensive planning and, at the same time, should be constructed as a State policy to make it less susceptible to the different political conjunctures, and must also "consider how it will be financed and implemented, as well as identify the authorities responsible for this, at various levels"[footnoteRef:23]. Formally, the NSCPCA complies with the aforementioned characteristics, and it can be considered a State policy since it crosses a period of ten years of implementation, subject to modifications. [23:  Idem. Pgs. 42 and 73.] 


30. However, after five years of launching and despite not few advances in the National Protection System, there are still material gaps that have not been overcome in which inherited cultural patterns persist, in which society - and public and private entities - continue without conceiving children and adolescents as rights holders, in addition to evidencing that they do not represent a priority for the State, since they are not included in the national agenda and budgets adequately[footnoteRef:24], which is the way to execute and reflect concrete changes. [24:  EDUCO and others. Op cit. Pg. 39.] 


31. It is clear that in order to transform the reality of children and adolescents, in addition to the national policy, the efforts are completed with the connection with other policies, carrying out reforms and adopting the corresponding legislative measures, building or restructuring the necessary institutional apparatus, generating awareness, training and practices (and habits) in terms of comprehensive protection, as well as involving children, families and the community in the transformation to fulfil the rights of children and adolescents.

32. Therefore, it is necessary to affirm that the comprehensive protection approach, although based on the programmatic, normative and institutional part of the State, at this moment requires overcoming the formal and arriving at the implementation, with the adoption of measures of promotion and protection of the rights of children and adolescents.

33. The crossing or inclusion of the comprehensive protection vision in other Salvadoran policies can be evidenced in the Safe El Salvador Plan, which also had broad participation and whose result proposed comprehensive measures with a rights-based approach; but the leap towards its practical implementation continues to be the unresolved problem, since it has ended up privileging "the repressive approach of violence by the State security agencies, which has led, in recent years, to a violent escalation that nowadays seems uncontrollable"[footnoteRef:25], a panorama in which children and adolescents have resulted especially affected. [25:  Idem. Pg. 63.] 


34. In relation to this, and according to its competences, it is recognized that the MINED has implemented violence prevention programs aimed at male adolescents, identified as a vulnerable group within the population, but has not been implemented nationwide, nor can its processes be evaluated as adequate, since their results will be perceived in the long term[footnoteRef:26]. [26:  Idem. Pg. 64.] 


35. On the other hand, it is also necessary to provide differentiated services by life cycle, and to meet the specific needs of the population of children and adolescents. In the salvadorean case, the only differentiated services that have materialized, with still initial efforts, are services for children with disabilities, but not in other rights areas[footnoteRef:27]. [27:  Idem.] 


36. As the Human Rights Advocate, I have emphasized that State institutions do not have adequate complaints system and independent monitoring mechanisms adapted to children, or that they reinforce those that already exist, to contribute to the protection of the rights of children and adolescents who are deprived of freedom; even though the CPCA consigns a series of provisions that should be applicable in a supplementary manner within the judicial processes[footnoteRef:28]. [28:  Office of the Human Rights Advocate (OHRA). “Human Rights in the Administration of Justice, includded Juvenile Justice”. Report presented to the Ministry of Foreign Affairs on developed actions to comply with the United Nations’ Resolution A/HRC/RES/30/7. 2017.] 


C. Adaptation and harmonization of national regulations on children and adolescents according to international standards
	
37. I acknowledge that there is progress in the national regulations of comprehensive protection of children and adolescents on issues related to the prohibition by law of child marriage[footnoteRef:29] and the incorporation of a provision referring to bullying on the CPCA[footnoteRef:30]; in addition to the recent efforts in the field of migration, aimed at the approval of the Regional Framework Law for the Attention and Protection of Human Rights of Migrant Children and Adolescents[footnoteRef:31]. [29:  Repealing of articles 18, 19, 22, 86, and 82. Also, modification of article 20; parragraph 1 of article 21, ordinal 5;  of article 23, ordinal 4; and articles 90 and 93, all of the Family Code.]  [30:  Incorporation of article 85-A, and modification of letter m) of article 86, referred to bullying in the Comprehensive Protection of Children and Adolescents Act. https://www.asamblea.gob.sv/decretos/details/1016.Last consultation date: 30th August 2018.]  [31:  Impelled in the Seventh Meeting of the Interparliamentary Commission on Foreign Affairs and Regional Integration, of the Presidents of the Legislative Powers of Central America and the Caribbean basin, held on July 2018. https://www.asamblea.gob.sv/node/3745.Last consultation date: 30th August 2018.] 


38. However, the adequation of the legal framework regarding minimum age for the recruitment of armed forces, corporal punishment and domestic work, among others, is still pending.

39. Regarding the minimum age for the recruitment of armed forces, the reserve made to the Optional Protocol on the participation of children in armed conflicts, continues in force; therefore, the provisions established in article 215 of the Constitution of the Republic and the Military Service and Reserve of the Armed Forces Act (MSRAFA) remain in force. Thus, as long as the provisions in question are not amended and repealed, the Salvadoran State will continue to fail to comply with the recommendations given by this Committee related to eliminating from the legal system the figure of voluntary recruitment of children aged 16 and 17 (Art. 6 LMSRAF).

40. With regard to corporal punishment, the national legislation is not completely in accordance with the Convention on the Rights of the Child, especially with regard to of this Committee’s recommendation on the prohibition by express law of corporal punishment in all settings, related to protection against corporal punishment and other forms of cruel or degrading punishment stipulated in General Comment No. 8 (2006).

41. Article 38 of the CPCA recognizes the power of the mother or father to correct children and adolescents. This provision states that "... children and adolescents can not be subjected to corporal, or psychological punishment, or any other offensive treatment that threatens their dignity, without prejudice to the right of the mother and father to direct, guide and correct them moderate and adequately. "

42. The foregoing makes it possible to note that this type of regulation provides less protection for children and adolescents, since it can lead to parents or guardians carrying out acts of violence as a disciplinary method, thus violating their rights to personal integrity and to being subject to violence. In these cases, the State can only provide protection to those children or adolescents whose corporal punishment has been visibly serious[footnoteRef:32]. [32:  Proposal of: Model Norm to ban Corporal punishment of all children and adolescents in all areas of their lives, Inter- American Institute of Children and Adolescents; Revised Edition 2017.] 


43. On the other hand, regarding child labour, I value the significant changes promoted by the State, such as raising the age for admission to employment, from 12 to 14 years according to the CPCA. Despite these advances, child labour continues to affect 10% of salvadorean children between the ages of 14 and 17, especially those residing in rural areas (64%)[footnoteRef:33]. [33:  Statement of the Human Rights Advocate, Raquel Caballero de Guevara, on the World Day Against Child Labour. June 2018.] 


44. Regarding the issue of child domestic labour, there has been no substantial progress. It should be noted that there is no specific information on measures adopted by the State to protect rural children who work as domestic employees[footnoteRef:34]. This despite knowing that it is surrounded by serious situations of helplessness such as labour exploitation and sexual abuse especially in adolescent women and girls. In this point, I am very concerned that the NCCA and the Ministry of Labour do not have concrete actions to eradicate the problem and, also, allow the continuation of Article 64 of the CPCA that regulates this activity. [34:  Alternative Report to the Committee on the Rights of the Child, on the List of Issues, prior to the presentation of the Seventh Periodic Report of El Salvador; Raquel Caballero de Guevara, Human Rights Advocate of El Salvador. February 2018.] 


45. In that order, and from my mandate, I consider it imperative that the State promotes the signing and ratification of instruments aimed at guaranteeing the effective comprehensive protection of children and adolescents. In that logic, I continue to support efforts to sign and ratify ILO Convention 189 on Decent Work for Domestic Workers; in addition, to the ratification of the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women as these actions will make it possible to better adapt the national legislation to the standards of international human rights and, in this way, contribute to the comprehensive protection of children and adolescents.

D. Respect for and guarantee of the rights of children and adolescents, especially those who are most vulnerable

a) Measures to accomplish the principles of equality and non- discrimination and the right to participation of children and adolescents	

46. ​​The right to equality and non-discrimination, as defined by the IACHR, entails a double conception: one related to the prohibition of arbitrary difference of treatment, and another related to the obligation to create conditions of real and effective equality with respect to groups that have been historically excluded and are at greater risk of being discriminated against[footnoteRef:35]. In this regard, although there is some progress, there is also the omission of the State in terms of adopting special measures that allow the recognition and effectiveness of the rights of children and adolescents who face factors of greater vulnerability in the fulfilment of their rights. [35:  IACHR. Op cit. Pgs. 120-121.] 


47. In accordance with the above, and as mentioned before, within the limitations identified in the functioning of the SCNs is the low participation of some entities in the different efforts of departmental and thematic networks; constant changes of institutional references in the coordination networks; collective management of undefined resources, in addition to not having mechanisms for effective participation of adolescents at the municipal and departmental levels[footnoteRef:36]; which are conditions that increase the vulnerability factors to which the population of children and adolescents are exposed. [36:  Annual Report on the Functioning of the Registered and Participant Assistance Entities, in the Coordination Networks of the Shared Care Network, Salvadoran Institute for the Integral Development of Children and Adolescents, 2017. The report is a recollection of the activity of the seventeen networks.] 


48. In this regard, a study conducted by EDUCO and other institutions[footnoteRef:37] revealed that some efforts can be identified to open spaces for the participation of children and adolescents, but their scope and achievements are still isolated and incipient. In addition, it details that there is no systematized information on the exact number of children and adolescents who are actively participating in any association or group of adolescents. The type of organization in which most participate is known and an idea of ​​their affinities and interests, based on surveys, but, to date, there is no system that measures or captures the most detailed information of the participation spaces, nor of the most specific characteristics of the participants. [37:  EDUCO and others. Op cit. Pgs. 31-32.] 


49. On the other hand, it is necessary to emphasize that the Reference System for the Comprehensive Protection of Children and Adolescents in educational centres[footnoteRef:38] does not recognize, among people who face vulnerability factors, children and adolescent victims of internal displacement, migrant returnees, childhood and adolescence victims of violence, among others. [38:  Guidelines for the Reference System for the Comprehensive Protection of Children and Adolescents in Educational Centres; Ministry of Education- UNICEF.] 

 
50. Likewise, participation is even more limited due to patriarchal parenting patterns, adult-centric vision, limited participation spaces and the persistence of the tutelary vision of childhood; children and adolescents expressed that their opinion is not taken into account in their family and community environments[footnoteRef:39]. [39:  Idem. Pg. 100.] 


51. From the foregoing, I can note that the State continues to fail to comply with the recommendations on General Comment No. 5 (2003) regarding general measures for the application of the Convention on the Rights of the Child, and General Comment No. 12 (2009) on the right of the child to be heard; since there is no broad, plural, diverse, inclusive and representative participation in its structures and processes; additionally, participation mechanisms do not reflect the diversity of childhood realities. In that order, the State must work to build a strategy that promotes the social participation of children and adolescents, taking into account the opinions and recommendations given by them, and allocate the necessary resources and efforts.

52. Aware of the importance of implementing a rights-based approach for children and adolescents and of promoting their active participation, as the head of the PDDH, I initiated a consultation process for the construction of the Platform for the Rights of Childhood, Adolescence and Youth 2019-2024[footnoteRef:40], which is carried out with the voluntary support of the young people that make up the Juvenile Human Rights Dissemination Units of the OAHR, Meeting Houses, and other child and youth participation organizations. The consultation will be held in the 14 departments of the country, covering rural and urban areas, with respect to the main needs and requests of children, adolescents and youth of the country, under an inclusive approach. In other words, the concerns and needs of children and adolescents with disabilities, pertaining to indigenous peoples, the LGTBI community, women, students, members of political parties, non-school and other participation spaces will be consulted[footnoteRef:41]. [40:  With the financial support of Save the Children and Fundación Educación y Cooperación (EDUCO).]  [41:  The Human Rights Advocate inaugurates the Consultation for the Construction of the Platform for the Rights of  Childhood, Adolescence and Youth 2019-2024. San Salvador, 2nd July 2018.] 


b) Measures to ensure the rights of children and adolescents in street situations

53. In this point, I bring up the recent research carried out by various institutions[footnoteRef:42] which points out that national actors recognize the existence of issues with an urgent and unsatisfied demand for protection. Such is the case of the vacuum in the guarantee of the rights of children in street situations, since in the topic of ​​the rights restitution an institutional weakness to meet the demand for protection, is recognized, since the actions carried out are aimed at providing assistance, without taking into account promotion and prevention. [42:  EDUCO. Op cit. Pg. 70.] 


54. Taking the above as a framework, I would like to reaffirm that the authorities should resume efforts to investigate the structural causes and promote appropriate comprehensive measures to eradicate this phenomenon. In addition, spaces for coordination and articulation of programs, policies and other collaborations must be strengthened, and make a bet on a program of comprehensive assistance and reinsertion of street children, as well as strengthening the effort to keep them in the educational system, guaranteeing them, additionally, access to other basic services. The production of information, analysis and specific statistics are also needed in this topic[footnoteRef:43]. [43:  Alternative Report of the Human Rights Advocate, Raquel Caballero de Guevara, to the Committee on the Rights of the Child. Prior Session of the Working Group, January 2018. ] 


c) State measures to ensure the rights of returned children and adolescents, victims of violence, and those who suffer damages to their integrity 			

1. Returned childhood and adolescence

55. Attention to the return and reception of children and adolescents is not yet articulated with the processes of family, school, community and social reintegration under one same strategy. Furthermore, the factors that caused the migration must be taken into account, as it is not clear how those who left because of violence are attended and accompanied by the risk of returning to environments that have experienced little or no modifications[footnoteRef:44]. [44:  Relevant Protection Practices for the Rights of Migrant Children and Adolescents without company en the Northern Triangle and Mexico; Inter- American Institute of Human Rights (IAIHR); 2016, pg. 152.] 


56. In this regard, I reiterate that as long as the State does not recognize the structural causes that motivate irregular migration, as well as perceive migration as a public security problem and not as a human right, the country will not advance in the implementation of strategies, national programs and plans for assistance to migrant children from a comprehensive protection approach. In addition, the need to involve local governments in a more active way should be recognized in order to avoid migration and, when it happens, intervene in reintegration processes.

2. Forced Internal Displacement due to violence

57. The violence situation leads many families to forcibly move from their places of origin to others where they can secure their lives. The absence of programs, protocols of assistance and designation of specific budget to apply the planned measures continues to predominate in practice, therefore, the assistance of victims of violence in general, and victims affected by forced displacement in particular, is limited to isolated and often dispersed efforts from operators of different public institutions. The implementation of the Safe El Salvador Plan in terms of assistance and protection for victims of violence has a wide deficit until today[footnoteRef:45]. [45:  Report on Forced Internal Displacement due to violence and organized crime in El Salvador. Civil Society Table against Forced Displacement and Organized Crime in El Salvador. 2016.] 


58. Despite the fact that the main instrument of response in the protection of children and adolescents is found in the CPCA, where the requirements and expectations of the protection of individual rights are made explicit and where the mechanisms that will guarantee such protection are stated, there is still no clear framework for addressing the violation of collective and diffuse rights generated by widespread violence in the country[footnoteRef:46]. [46:  Idem.] 


59. The public institutions that make up the National Protection System do not officially recognize the phenomenon of forced internal displacement due to widespread violence, and there is no program to fully ensure the rights of children and adolescents who are affected by this situation. The Child and Adolescent Protection Boards do not act effectively and efficiently in these cases and, in several of them, deny protection due to the lack of a program to address said reality. Additionally, there is no unified mechanism to generate data on violence against children and adolescents[footnoteRef:47]. [47:  No return Generation, Situation of Childhood and Youth against Forced Displacement due to violence, CRISTOSAL, January 2016- March 2018.] 


60. As the report made by this institution recovers[footnoteRef:48], the current forced displacement has new characteristics, among which is that it is an almost invisible flow that makes it difficult for the magnitude of the phenomenon to be registered exactly, which adds to the the absence of official records, as internal displacement as a result of violence is not recognized by the State (mainly by the Executive Branch) and has often been distorted or confused with simple changes of residence or as a mere affectation of the human right to freedom of movement[footnoteRef:49]. So, I reiterate, this phenomenon is not addressed adequately. [48:  OHRA. Preliminar Report on the Registrations of the Office of the Human Rights Advocate on Forced Displacement. April 2016- May 2017. San Salvador, August 2017.]  [49:  Idem.] 


3. Torture and other cruel, inhuman or degrading treatment or punishment

61. According to official information, the Protection Boards received 12,978 cases corresponding to a total of 15,575 girls, boys and adolescent victims, in relation to 19,712 alleged threats or violations of their rights. There were reported 19,712 alleged threats or violations of rights with the following frequency: 9,660 cases correspond to violation of the right to personal integrity with 49.01%; 4,053 to the right to health with 20.56% and 1,545 related to the right to protection against transfer and illegal retention in a 7.84%[footnoteRef:50]. [50:  National Council for Children and Adolescents (NCCA). 207. Work Memory June 2016- May 2017. San Salvador.] 


62. According to records of the institution I preside; the National Civil Police continues to be the most reported entity for violating this right. Between 2015 and 2016, a total of 130 cases were reported due to mistreatment and disproportionate use of force against adolescents, mainly in the settings of schools, rural or urban areas, characterized by poverty. To date, disciplinary processes within the forces of order are not effective, so the General Inspectorate of Public Security continues to demonstrate weakness in the investigation of complaints against its agents.

63. Therefore, the State's lack of interest in complying with the recommendations is evident, since it has not taken the necessary measures to prevent children and adolescents from being subjected to torture or other cruel, inhuman or degrading treatment or punishment in any circumstance, and in particular during or after their arrest by law enforcement officers. Likewise, effective reforms that lead to the creation of an independent mechanism to supervise the conduct of the police forces and prevent impunity are still not incorporated into the legislation.

d) Measures regarding adolescents in conflict with the law

64. As I have previously reported, despite the existence of a specific legal regime in juvenile criminal matters that represents an advance in terms of the special protection that the State must give to children and adolescents in conflict with the law, the are evident setbacks in the area of ​​juvenile criminal justice, specifically with regard to reducing the age at which the one responds criminally in the adult system, eliminating procedural guarantees and giving the prosecutor more authority to prosecute.

65. Official figures state that for the year 2017 the SIIDCA attended a total of 2,800 adolescents in programs for social insertion, of which 88.6% belong to the male sex, while 11.4% were females. Of the measures that were applied to these cases, 19.5% correspond to provisional and 80.5% to final. In reference to the entity that applied the measures, 77.7% were applied by the Juvenile Courts and 23.3% by the Courts for the Execution of Measures[footnoteRef:51]. [51:  Statistical Record of the SIIDCA, January to December 2017; Management of Planning and Investigation, Institutional Statistics Department, Salvadoran Institute for the Integral Development of Children and Adolescents (SIIDCA).] 


66. It is evident that most of the imposed measures have been final, which implies that the deprivation of liberty is not used as a measure of last resort in the salvadorean juvenile justice system. Likewise, it should be emphasized that the rehabilitation and social reinsertion programs of young people in conflict with the law are non-existent; in addition, the facilities of the detention centres are not ideal, nor are sufficient resources oriented to achieve, under a rights-based and best-interest approach, the adequate treatment of young offenders for their subsequent reinsertion.

67. In this regard, the recent decision of the Public Security and Combat to Narcotic Activity Commission of the Legislative Assembly is worrisome, which decided to endorse a decree to reform the Penitentiary Law and make permanent the Special, Transitory and Extraordinary Provisions in the Centre’s and Penitentiary Farms, Intermediate Centres and Temporary Detention Centres[footnoteRef:52]. These measures contradict the minimum guarantees that the State is obliged to comply with respect to all persons deprived of liberty, especially children and adolescents. [52:   https://www.asamblea.gob.sv/node/7592. Last consultation date: 31st August 2018.] 


e) Sex education and teenage pregnancy

68. Regarding measures on sexual and reproductive education, there are National Inter-Sectoral Strategy for the Prevention of Pregnancy in Girls and Adolescents 2017-2027, and the Guidelines for the Coordinated Functioning of the National System of Comprehensive Protection, against sexual violence that affects childhood and adolescence[footnoteRef:53]. However, organized youths continue to demand from state institutions access to information and comprehensive education on sexuality, as well as friendly health services for adolescents and young people, due to the limited coverage and lack of specialization of the operators of the educational system and the health system in the treatment of children, adolescents and young people as subjects of rights[footnoteRef:54]. [53:  Both documents are of recent creation and were approved by the Gabinet of Social Management and Inclusion, and the Technical Coordination Committee of the National System of Comprehensive Protection of Children and Adolescence, respectively. 2017.]  [54:  OHRA. Report on the Current Status of Sexual and Reproductive Rights with Emphasis on Girls and Adolescent Women in El Salvador. October 2015.] 


69. On the other hand, although the provision that allowed children to marry each other or with a person of legal age no longer exists, the consent and practice of free unions with adolescents or sexual practices with them the adolescent still persists in a large part of the population. For the case, according to NCCA[footnoteRef:55] data, in the year 2017 there were 48,592 girls and adolescents in that condition. [55:  http://www.conna.gob.sv/?p=3218. Last consultation date: 30th August 2018.] 


70. Likewise, the latest data indicate that more than 9,661 pregnancies of girls and adolescents were registered in the Ministry of Health. Therefore, it is imperative that the State, within its comprehensive protection policies, emphasizes the sexual and reproductive health of children and adolescents, in addition to carrying out all actions aimed at ensuring that children and adolescents are protected against any form of physical, sexual and psychological violence that hinders their life project.

f) Childhood disappeared during the armed conflict

71. As President of the National Search Commission of Children Disappeared During The Armed Conflict (NSCCDAC), I continue to support the bill that is under discussion in the Legislative Assembly to provide a more adequate and solid foundation for the creation of legislation. and determination of the powers of the NSCCDAC.

72. In addition, because the search and location processes of forcibly disappeared children during the armed conflict, are very complex due to multiple causes; the mechanisms of reparation of the rights that victims must enjoy also present a high degree of complexity. For this reason and in order to not limit the work of the created body (NSCCDAC), it is necessary to regulate its permanence over time, as well as a sufficient and independent budget that allows to fulfil the purpose for which it was created; since, to date, the human, technical and financial resources allocated are insufficient.

73. At the same time, I reaffirmed my commitment to accompany the efforts for the creation of the Law of Comprehensive Reparation for the Victims of the Armed Conflict, so that the State begins to adopt measures to compensate the damage caused by the serious violations of rights during the armed conflict. Due to the fact that to date there has not been any progress in this regard, I have continued to urge the deputies of the Legislative Assembly to analyse, discuss and recommend favourably so that the draft bill is made known to the Legislative Plenary[footnoteRef:56]. [56:  OHRA El Salvador, Twitter publication, 4th December 2017, 10:32 a.m. Available at: https://twitter.com/PDDHElSalvador/status/937721254110531584] 


74. Although these made efforts, the families of children disappeared during the armed conflict continue to demand information on enforced disappearances carried out by state agents, but to date the Ministry of National Defence does not allow access to files that contain useful, valuable and relevant information that would allow a diligent investigation into these serious violations of children’s rights. In this sense, the State not only continues to omit its duty to protect victims and relatives of the acts committed by its agents, and also to judge and punish those responsible for them, but also perpetuates the violation of the victims’ right to have access to information and to know the truth.

g) Trafficking in Persons

75. Trafficking in persons constitutes a crime that affects most countries in the world. Victims of trafficking in persons, whether women, men, children and adolescents, are subjected to situations of exploitation. Although the best known form is sexual exploitation, victims are also trafficked for the purpose of forced labour, domestic servitude, child begging, organ harvesting, among others.

76. I recognize that our country has a Specialized Shelter for Adolescent Victims of Trafficking in Persons, which is administered by the Salvadoran Institute for the Integral Development of Children and Adolescents (SIIDCA) and although it is a specialized way of assistance to the mostly affected group by trafficking in persons, especially for the purpose of sexual exploitation, attention to other vulnerable groups such as boys, adult women, LGBTI people and men is not addressed in the same way, as there are no specialized places for assistance, protection and comprehensive restitution.

77. Because of the foregoing, in my capacity as Human Rights Advocate, I have reiterated my commitment to ensure the respect and fulfilment of the rights of victims and survivors of this crime, which in many cases remains unnoticed despite the different physical, emotional and social effects that victims face in any of its modalities and with greater affectation in vulnerable groups such as childhood and youth[footnoteRef:57]. [57:  Statement of the Human Rights Advocate, Raquel Caballero de Guevara, on the World Day against Trafficking in Persons. 31st July 2018.] 






Raquel Caballero de Guevara
Human Rights Advocate
[image: logo HD]




11

image1.png




image2.jpeg




image3.png
N
O
i -
O
O
b
D
o

Humanos





