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Harm Reduction International (HRI) is a leading NGO dedicated to reducing the negative health, social and legal impacts of drug use and drug policy. HRI promotes the rights of people who use drugs and their communities through research and advocacy to help achieve a world where drug policies and laws contribute to healthier, safer societies. The organisation is an NGO in Special Consultative Status with the Economic and Social Council of the United Nations.
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Lembaga Bantuan Hukum Masyarakat (LBH Masyarakat) is a is a not-for-profit non-governmental organisation that provides free legal services for the poor and victims of human rights abuses in Indonesia. We advocate for the promotion of the rule of law and human rights protection through strategic litigation, research and analysis, campaign and public education, and community legal empowerment. We focus on the abolition of the death penalty, drug policy reform, HIV and human rights, mental health, and the protection of LGBT rights. 


 


Introduction
Yayasan Aksi Keadilan Indonesia, Harm Reduction International and LBH Masyarakat welcome the opportunity of reporting to the Committee on Economic, Social and Cultural Rights ahead of its adoption of the List of Issues for the review of Indonesia, at its 70th Session. This submission will assess the performance of Indonesia regarding its obligations under the International Covenant on Economic, Social and Cultural Rights (ICCPR), with a specific focus on the country’s drug policy. Accordingly, it will cover developments since the last review regarding:
· Availability, accessibility, acceptability and quality of harm reduction services;
·  Punitive drug policies and their impacts on the realisation of the right to health in the community and in detention;
· Right to social security of people who use drugs;
· Compulsory drug detention and treatment;
· Private drug treatment centres and state monitoring;
· Drug treatment and rehabilitation services for children who use drugs; and
· Use of cannabis for medical purposes.

1. Availability, accessibility, acceptability and quality of harm reduction services 
Harm reduction has been recognised as a fundamental component of the right to health, as well as of the right of everyone to enjoy the benefits of scientific progress.[footnoteRef:1] Harm reduction has been explicitly endorsed as an essential measure for people who use drugs on numerous occasions by this Committee,[footnoteRef:2] as well as by the UN General Assembly,[footnoteRef:3] the Human Rights Council,[footnoteRef:4] the Committee on the Rights of the Child,[footnoteRef:5] the Committee on the Elimination of Discrimination against Women,[footnoteRef:6] the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health,[footnoteRef:7] and the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment.[footnoteRef:8]  [1:  Among others, see: Paul Hunt, ‘Human rights, health, and harm reduction’, 8; Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Anand Grover(2010) A/65/255, para. 55; CESCR, Concluding Observations on the combined initial and second periodic reports of Thailand, UN Doc. E//C.12/THA/CO/1-2; CEDAW, Concluding Observations on the combined fourth and fifth periodic reports of Georgia (2014), UN Doc. CEDAW/C/GEO/CO/4-5, para. 31(e); Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Anand Grover, Mission to Poland (2010) A/HRC/14/20/Add.3, para. 86; CESCR, 2016, Concluding Observations on the sixth periodic report of Sweden. UN Doc. E/C.12/SWE/CO/6. For more information, see: International Centre on Human Rights and Drug Policy/UNDP, International Guidelines on Human Rights and Drug Policy.]  [2:  In E/C.12/RUS/CO/5, E/C.12/LTU/CO/2, E/C.12/EST/CO/2 and E/C.12/UKR/CO/5. ]  [3:  In its resolution 65/277.]  [4:  In its resolution 12/27.]  [5:  See the Committee’s General Comment No. 15 (2013) on the right of the child to the enjoyment of the highest attainable standard of health. ]  [6:  In CEDAW/C/GEO/CO/4-5 and CEDAW/C/CAN/CO/8-9.]  [7:  Among others, see A/65/255.]  [8:  In A/HRC/22/53.] 

The World Health Organization (WHO), OHCHR, UNAIDS, and UNODC recognise Needle and Syringe Programs (NSPs) and Opioid Agonist Therapy (OAT) as key components of an effective HIV and viral hepatitis response for injecting drug use. These interventions have also been endorsed by the UN General Assembly, the Economic and Social Council, and the Commission on Narcotic Drugs (CND).
Latest available estimates indicate there are at least 34,000 people who inject drugs in Indonesia,[footnoteRef:9] with an HIV prevalence ranging between 28.76-44.5%, and an estimated Hepatitis C prevalence of 63.5-89.2%.[footnoteRef:10]  [9:  UNAIDS (2021), ‘Confronting Inequalities: Lessons for pandemic responses from 40 years of AIDS’ (Geneva: UNAIDS), https://www.unaids.org/sites/default/files/media_asset/2021-global-aids-update_en.pdf.]  [10:  Harm Reduction International (2021), ‘The Global State of Harm Reduction 2020’ (London: Harm Reduction International), https://www.hri.global/files/2020/10/26/Global_State_HRI_2020_2_1_Asia_FA_WEB.pdf.] 

Some harm reduction services are available, although limited, in the country. For example, OAT is available in several regions, and the number of Needle and Syringe Programs (NSPs) increased from 53 to 56 between 2018 and 2020. However, the acceptability and quality of such services is reportedly poor; for example, only 3 three syringes per person per year are reportedly distributed, against the WHO target of 300.[footnoteRef:11] Other essential services, such as peer distribution of naloxone or drug consumption facilities, are absent.  [11:  Ibid.; WHO (2016), ‘Global Health Sector Strategy on Viral Hepatitis 2016-2021: Towards ending viral hepatitis’ (Geneva: WHO),
http://apps.who.int/iris/bitstream/handle/10665/246177/;jsessionid=C5FC1B8FAB4353D04867D76D5924F95E?sequence=1.] 

The situation is even more dire in prisons. Although prisoners have the right to the same standard of care as people in the broader community – including harm reduction services - no NSPs, condoms distribution, nor distribution of naloxone are available in Indonesian prisons. The only intervention to be present in detention is Opioid Agonist Therapy, which in 2018 was only reported in 11 prisons in the country, most of them located in big cities.[footnoteRef:12] In other cases, people in prison who were enrolled in an OAT programme outside of prison access methadone only through their family members or lawyers. [12:  Stone and Beavan (2019), ‘The Global State of Harm Reduction’ (London: Harm Reduction International), 38.] 

1.1. Lack of funding for harm reduction 
A central reason for the limited availability, accessibility, and quality of harm reduction services in the country is the lack of adequate funding of these interventions by the government, in favour of punitive and ultimately ineffective policies. Research conducted in 2021 found that only USD 2,8 million are allocated annually, by the government, to harm reduction interventions, against a UNAIDS resource estimate of USD 14 million. Conversely, around USD 250 million are spent annually on punitive drug control. The same research concluded that “decriminalising drug use and personal possession of drugs could save the Government of Indonesia USD 31 million per year in prison-related costs, double the amount required to fully fund harm reduction.”[footnoteRef:13] These figures, coupled with a wealth of evidence on the effectiveness of harm reduction interventions to realise and promote the right to health of people who use drugs, raise concerns around Indonesia’s compliance with its obligations under Art. 2 ICESCR.  [13:  Harm Reduction International and HRAsia (2021), ‘Divest. Redirect. Invest’ (London: Harm Reduction International), https://www.hri.global/files/2021/10/20/HRI_Briefing_Redirection_Oct_2021.pdf.] 


1.2. Harm reduction services for women who use drugs
Women in Indonesia, as around the world, face unique challenges to accessing harm reduction services, which are often predominantly designed by and for men, and/or without an adequate gender perspective. In a recent submission to CEDAW, AKSI and the Women Harm Reduction International Network (WHRIN)[footnoteRef:14] highlighted how domestic policy itself contributes to ongoing discrimination against women:  [14:  WHRIN and AKSI, ‘Shadow report addressing the situation of women who use drugs in Indonesia’, prepared for submission to the Committee on the Elimination of all Forms of Discrimination Against Women (CEDAW) for the 79th Session (2021). Available at http://fileserver.idpc.net/library/WHRIN-Aksi_Indonesia_Women.pdf.] 

“In the Gender Responsive Planning and Budgeting Guidelines document in the Field of Prevention and Eradication of Drugs Abuse and Illicit Drugs (P4GN)35 designed by BNN and the Ministry of Women's Empowerment and Child Protection, it is stated that the State should prioritize information on prevention of drugs use towards men, because men are socially expected to have the role as backbone and leader of the family. This patriarchal mindset ultimately creates a gap in information about drugs between men and women. To make informed choices, women also have the right to know information about drugs, how to use them safely, the effects of drug use on women's biology, as well as information about harm reduction programs.”
The same report also highlighted several obstacles faced by this population, including rigid service hours of OAT services, which are often in conflict with women’s domestic obligations. The double, intersecting discrimination faced by women who use drugs represents an additional challenge to accessing services. 
1.3	Inconsistent administrative regulations on provision of OAT 
Based on anecdotal information, AKSI found that different districts and healthcare services providing medical rehabilitation, particularly OAT, follow different and somewhat inconsistent rules. These differences are most often due to the different regulations governing these services in different provinces/regencies in the country. In Jakarta, for example, people can access methadone for free from the healthcare facility where their social security data are registered, regardless of their status as ‘Premium Assistance Beneficiaries’; if they do not meet this administrative requirement, they will have to pay IDR 15,000 or USD 1 per bottle. While in Bogor City, West Java, methadone is provided free of charge to everyone who is registered in the National Health Insurance system. However, methadone cannot be brought home, so clients have to travel the community health center every day. Many of them choose to pay per bottle.

2. Punitive drug policies and their impacts on the realisation of the right to health in the community and in detention 
Any deprivation of liberty must be lawful, proportionate, imposed as a measure of last resort, and reasonable. The prohibition of arbitrariness means that the underlying rationale for detention cannot be discrimination,[footnoteRef:15] and various UN human rights mechanisms have concluded that drug consumption or dependence are not sufficient justification for detention.[footnoteRef:16] The application of punitive laws (criminal or administrative) for drug possession for personal use and drug distribution in small quantities among fellow drug users, is disproportionate and discriminatory. Indeed, using punitive laws with respect to drugs unnecessarily infringes upon multiple human rights, including social and economic rights, in a way that undermines objectives of public health and public safety. In addition, punitive laws play a key role in the marginalisation and discrimination of people who use drugs — a group that historically suffers from social and often state-sanctioned stigma. In line with this, several human rights mechanisms – including this Committee - have recommended review of drug legislation and decriminalisation of drug use and other minor offences, also with an eye to improving health outcomes.[footnoteRef:17] [15:   See for example Fongum Gorji-Dinka v. Cameroon, Communication No. 1134/2002, UN Doc. CCPR/C/83/D/1134/2002 (2005), para. 5.1.]  [16:  Among others, see Human Rights Council, Report of the Working Group on Arbitrary Detention. UN Doc. A/HRC/30/36 (2015), Para. 60; Human Rights Council, Arbitrary Detention relating to drug policies: Study of the Working Group on Arbitrary Detention. UN Doc. A/HRC/47/40 (2021).]  [17:  Among others, see: States should stop arbitrary detentions for drug offences, say UN rights experts’ (Statement by the UN Working Group on Arbitrary Detention, 20 March 2019). https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24369&LangID=E.; A/HRC/41/27, para 5; CESCR, Concluding Observations, Philippines, E/C.12/PHL/CO/5-6 (2016), para. 54; A/65/255; Report to the General Assembly by UN Special Rapporteur on the right to health, Anand Grover (2010), A/65/255, para. 72; Report of the United Nations High Commissioner for Human Rights: Study on the impact of the world drug problem on the enjoyment of human rights, 4 September 2015, A/HRC/30/65. UNAIDS/UNHCR/UNICEF/WFP/UNDP/UNFPA/UN Women/ILO/UNESCO/WHO/IOM/OHCHR, Joint United Nations
Statement on ending discrimination in health care, 27 June 2017; A/HRC/39/39, paras. 14–17.] 

Indonesia’s drug policy is predominantly punitive.[footnoteRef:18] Narcotics Law 35/2009 envisages harsh – and disproportionate - penalties for drug use, possession for personal use, and trafficking. As an example, possession of heroin and methamphetamine (among others) is punished with minimum four to maximum twelve years’ imprisonment and a fine;[footnoteRef:19] while manufacturing and trafficking of minimum five grams of the same substances can be punished with imprisonment from five to twenty years, life imprisonment, or death.[footnoteRef:20] Drug use is punished with one, two, or four years’ imprisonment based on the substances (with mandatory treatment prescribed as a possible alternative).[footnoteRef:21] [18:  See for example, Inside Indonesia, Drugs and Drug Policy, ed. 137: Jul-Sep 2019, https://www.insideindonesia.org/drugs-and-drug-policy.]  [19:  Law of the Republic of Indonesia No. 35 of 2009 on Narcotics, Article 112. Available at: http://www.flevin.com/id/lgso/translations/JICA%20Mirror/english/4868_UU_35_2009_e.html.]  [20:  Ibid., Article 113.]  [21:  Ibid., Article 127.] 

The government of Indonesia provides data on the number of individuals held in pre-trial detention, however the figures are not disaggregated by crime. For this reason, figures on pre-trial detention for drug offences specifically are not available. As of January 2022, around 142,000 people were incarcerated for drug offences, making up 52% of the total prison population in the country, and punitive drug policies are a - if not the - key driver of over-incarceration in the country (as of January 2022, Indonesian prisons recorded an occupancy level of 218%).[footnoteRef:22] Women are even more disproportionately impacted: as of 11 February 2020, over 53% of incarcerated women were convicted or detained for a drug offence.[footnoteRef:23] [22:  Official figures on prison population in Indonesia can be accessed at: http://sdppublik.ditjenpas.go.id/. ]  [23:  source] 

2.1	Recent policy developments: Attorney General decree on Prosecuting Guidelines on Drug cases 
In November 2021, the Attorney General's Office of the Republic of Indonesia issued Guidelines Number 18/2021,[footnoteRef:24] which provides guidance on handling criminal drug cases and purportedly recommends a rehabilitation and restorative justice approach. Nevertheless, local civil society warns of the problematic implementation of such Guidelines, in a context where people who engage with the drug market continue facing a high level of stigmatisation and discrimination. Notably, this Guidelines instruct prosecutors to use a "Know Your Suspect" approach, based on an assessment of the person’s financial records and ‘way of life’. Because of the severe level of stigma in Indonesia, such an assessment of a person's ‘way of life’ risks being based on bias and prejudices, rather an on objective and clear benchmarks. In addition, the Guidelines encourage prosecutors – present certain conditions – to ‘divert’ people towards drug treatment, which although construed as voluntary in fact constitutes an arbitrary deprivation of liberty, against international standards.[footnoteRef:25] [24:  Guidelines 18/2021 can be accessed at: https://lbhmasyarakat.org/wp-content/uploads/2021/11/PEDOMAN-18-TAHUN-2021.pdf/ . ]  [25:  Among others, see Human Rights Council, Arbitrary Detention relating to drug policies: Study of the Working Group on Arbitrary Detention. UN Doc. A/HRC/47/40 (2021).] 

2.2.	Conditions of detention
Prisons are structurally overcrowded – some over 800%,[footnoteRef:26] under-resourced, and understaffed. This situation exposes prisoners to inhumane conditions of detention, lack of adequate healthcare, psychological abuse, and violence. A report published in 2018 by the Institute for Criminal Justice Reform (ICJR) details the many health issues caused or exacerbated by overcrowding in Indonesian prisons, including lack of adequate water and sanitation, access to fresh air and adequate food, and lack of adequate living space, insomuch that “in some conditions, the level of prison overcrowding may be so critical that detainees/convicts are forced to sleep in turns, sleep piled up each other, share beds or tie themselves to bars so that they can sleep while standing.”[footnoteRef:27]  [26:  Institute for Criminal Justice Report (2019), ‘Strategies to Reduce Overcrowding in Indonesia: Causes, Impacts, and Solutions’, 73. Available at: http://icjr.or.id/data/wp-content/uploads/2019/03/Strategies-to-Reduce-Overcrowding-in-Indonesia.pdf]  [27:  Ibid. ] 

With regards to women who use drugs, several women interviewed by AKSI in 2020 reported experiencing violence and discrimination while in prison, as well as struggling to access neonatal services and adequate nutrition after giving birth.[footnoteRef:28] Another research by LBHM showed that most of the time, the type of health services available for women in prison depends on how the prison budget, resulting in disparity of services. 91% of the respondent to this research – all of them incarcerated for drug offences – stated that sanitary pads were not available for free in prison.[footnoteRef:29] [28:  WHRIN and AKSI, ‘Shadow report addressing the situation of women who use drugs in Indonesia’, prepared for submission to the Committee on the Elimination of all Forms of Discrimination Against Women (CEDAW) for the 79th Session (2021). Available at http://fileserver.idpc.net/library/WHRIN-Aksi_Indonesia_Women.pdf. ]  [29:  Ajeng Larasat (ed.) (2019), ‘Yang Terabaikan: potret situasi perempuan yang dipenjara akibat tindak pidana narkotika’ (Jakarta: LBH Masyarakat), https://lbhmasyarakat.org/wp-content/uploads/2019/09/Laporan-Penelitian-LBHM_Potrets-Situasi-Perempuan-Yang-Dipenjara-Akbat-Tindak-Pidana-Narkotika.pdf, 74 – 76.] 

People sentenced to death face unique challenges. Notably, prisoners are typically held on death row for excessive periods of time; a review of the time spent on  death row by the fourteen individuals who were executed in 2015 and 2016 found an average death row detention of ten years.[footnoteRef:30] As of 2021, 58 death row convicts had been detained for more than 10 years; with five of them languishing on death row for more than 20 years, in complete uncertainty about their fate. The draft Criminal Code (currently under discussion) envisages the mechanism of commutation - stipulating that a death sentence may be commuted (to life imprisonment or imprisonment for certain period of time) after a person has been on death row for 10 years. However, these 10-years threshold is denounced as arbitrary. Furthermore, the provision is criticised in that the commutation would not be automatically performed after 10 years, rather the courts should state beforehand – at the time of the verdict - that the defendant is applicable for commutation of sentence. [30:  Institute for Criminal Justice Reform (June 2016), ‘Torture remains a part of Criminal Law Enforcement in Indonesia. Available at: https://icjr.or.id/torture-remains-a-part-of-criminal-law-enforcement-in-indonesia/] 

In addition, many death row prisoners are held in inhumane conditions. For example, LBHM reports that Merri Utami, who has been on death row for 20 years,[footnoteRef:31] has to face the following: [31:  For more information on this case, see: https://www.hri.global/MerriUtami. ] 

a.      In 2016 her execution was stayed at the last minute, causing her and her family a grave amount of stress;
b.      After her execution was stayed she was placed in Cilacap Prison, a prison that is not built for death row prisoners and not for women. The remote location of the Prison also distances her from her family and her lawyers; and
c.       Since Cilacap Prison is close to Nusakambangan Island, where executions take place, Merri Utami is in constant fear of being executed, while constantly reminded of the night when she was almost executed. This situation has gravely impacted her psychological condition.


2.3	Response to COVID-19 in prison
Being dramatically overcrowded and lacking in essential services, including adequate healthcare, Indonesian prisons are high-risk environments for the spread of communicable diseases such as COVID-19. A range of UN agencies, including OHCHR and the High Commissioner for Human Rights, UNODC, WHO, and UNAIDS have urged governments to adopt measures to curb the spread of COVID-19 in detention settings, including by depopulating prisons and detention centres.[footnoteRef:32] [32:  Among others, see: UNODC, WHO, UNAIDS and OHCHR Joint Statement on COVID-19 in prisons and other closed settings (13 May 2020), https://www.who.int/news/item/13-05-2020-unodc-who-unaids-and-ohchr-joint-statement-on-covid-19-in-prisons-and-other-closed-settings. ] 

In late March 2020, the Ministry of Law and Human Rights issued a Decision Letter about the Release of Prisoners to cut the chain of COVID-19. According to the decision letter, only prisoners sentenced to less than five years in prison who met certain criteria qualify for early release. As of May 2020, over 38,000 persons had been released pursuant to this decision.[footnoteRef:33] However, thousands of people who use drugs or have been convicted of minor drug offences are arbitrarily excluded, because of disproportionate sentences above five years.[footnoteRef:34] [33:   Diana Mariska (20 April 2020), Police to Increase Patrols Fearing Crime Spike After 38,000 prisoners Are Released, Jakarta Globe. https://jakartaglobe.id/news/police-to-increase-patrols-fearing-crime-spike-after-38000-prisoners-are-released.]  [34:   CNN Indonesia (11 April 2020), Kemenkumham Telah Bebaskan 36.554 Napi di Tengah Wabah Corona. https://www.cnnindonesia.com/nasional/20200411155847-20-492629/kemenkumham-telah-bebaskan-36554-napi-di-tengah-wabah-corona.] 

3. Right to social security of people who use drugs 
3.1	Access to medical rehabilitation: recent developments
The right to social security should apply to everyone without discrimination, to safeguard human dignity when people face circumstances that deprive them of their capacity to fully realise their human rights.[footnoteRef:35] [35:  OHCHR,  “About the right to social security and human rights”, https://www.ohchr.org/EN/Issues/RightSocialSecurity/Pages/AboutSocialSecurityandHR.aspx, accessed on 20 December 2021.] 

In 2020, the Ministry of Health issued a new regulation on the management of compulsory drug reporting, replacing a similar regulation from 2015.[footnoteRef:36] The new policy stipulates that the Ministry will cover the expenses of medical rehabilitation – both inpatient and outpatient – for low-income patients, in accordance with the criteria set up concening the National Health Insurance’s Premium Assistance Beneficiaries. [36:  See Ministry of Health Regulation Number 4 Year 2020.] 

This new regulation represents a positive development towards promoting the right to health of people who use drugs by ensuring poor communities’ access to medical rehabilitation. However, people who use drugs’ access to medical rehabilitation in practice could be hindered: because of stigma and discrimination, many people who use drugs are essentially ‘disowned’ by their families, and, despite their inability to cover the treatment cost, do not have the necessary documents to register as Premium Assistance Beneficiaries. Even if they managed to register as such, the government only covers two treatment periods – and it is unclear how long each period is intended to last for; while people who use drugs may need to access medical rehabilitation for more than two treatment periods. Furthermore, the national regulation on National Health Insurance still exclude illness caused by alcohol and drug dependency as part of their coverage. This means, people who use drugs with low-income background will not be able to access further treatment, if needed.

4. Compulsory drug detention and treatment 
Compulsory drug treatment and rehabilitation have been widely recognised by human rights bodies – including this Committee - as contravening fundamental tenets of the right to health, in addition to the prohibition against inhuman and degrading treatment and the prohibition of arbitrary detention.[footnoteRef:37] In 2012, twelve UN agencies – including OHCHR - called upon ‘States that operate compulsory drug detention and rehabilitation centres to close them without delay and to release the individuals detained’;[footnoteRef:38] this call was reiterated in 2020, with specific reference to Asia-Pacific, in the context of the COVID-19 pandemic.[footnoteRef:39]  [37:  Among others, see: Human Rights Council, Report of the United Nations High Commissioner for Human Rights: Study on the impact of the world drug problem on the enjoyment of human rights (4 September 2015), para. 46-49. UN Doc. A/HRC/30/65; ILO, UNDP, UNESCO, UNFPA, UNHCR, UNICEF, UNODC, UN WOMEN, WFP, WHO, and UNAIDS, Joint Statement: Compulsory drug detention and rehabilitation centres (March 2012).  ADD NEW WGAD]  [38:  ILO, OHCHR, UNDP, UNESCO, UNFPA, UNHCR, UNICEF, UNODC, UN WOMEN, WFP, WHO, and UNAIDS, Joint Statement: Compulsory drug detention and rehabilitation centres (March 2012).]  [39:  ILO, UNDP, UNFPA, OHCHR, UNAIDS, UNCHR, UNICEF, UNODC, UN Women, WFP, WHO, UNESCO, and IOM, Joint Statement: Compulsory drug detention and rehabilitation centres in Asia and the Pacific in the context of COVID-19 (1 June 2020), https://unaidsapnew.files.wordpress.com/2020/05/unjointstatement1june2020.pdf. ] 

Narcotics Law 35/2009 and the Criminal Procedure Code envisage compulsory drug detention and rehabilitation (in the form of “medical rehabilitation and social rehabilitation”) for people (a) convicted of drug use, (b) self-reporting to the authorities as drug users (compulsory since 2011), or (c) reported by their families, regardless whether or not they have drug dependence.[footnoteRef:40] Other technical provisions regulating drug treatment are: [40:  Law of the Republic of Indonesia No. 35 of 2009 on Narcotics, Articles 54, 103 and 127; Law of the Republic of Indonesia No. 8 of 1981 concerning the Law of Criminal Procedure, Article 21(4)b. Other technical provisions regulating drug treatment are: Circular Letter of Supreme Court Number 3/2011; Joint Decree of the Chief Justice of the Supreme Court, the Minister of Law and Human Rights, the Minister of Health, the Minister of Social Affairs, the Attorney General, the Chief of Indonesia National Police Agency, and the Head of National Narcotics Board Number 01/PB/MA/III/2014 a.k.a. Number 03/2014 a.k.a. Number 11/2014 a.k.a. Number 3/2014 a.k.a. Number PER-005/A/JA/03/2014 a.k.a. Number 1/2014 a.k.a. Number PERBER/01/III/2014/BNN; Regulation by the Head of National Narcotics Board Number 11/2014; Attorney General Rule Number PER-29/A/JA/12/2015; Circular Letter of the Criminal Division of the Indonesia National Police Agency Number SE/01/II/2018/Bareskrim.] 

a. Circular Letter of Supreme Court Number 3/2011;
b. Joint Decree of the Chief Justice of the Supreme Court, the Minister of Law and Human Rights, the Minister of Health, the Minister of Social Affairs, the Attorney General, the Chief of Indonesia National Police Agency, and the Head of National Narcotics Board Number 01/PB/MA/III/2014 a.k.a. Number 03/2014 a.k.a. Number 11/2014 a.k.a. Number 3/2014 a.k.a. Number PER-005/A/JA/03/2014 a.k.a. Number 1/2014 a.k.a. Number PERBER/01/III/2014/BNN;
c. Regulation by the Head of National Narcotics Board Number 11/2014;
d. Attorney General Rule Number PER-29/A/JA/12/2015; and
e. Circular Letter of the Criminal Division of the Indonesia National Police Agency Number SE/01/II/2018/Bareskrim.
According to these regulations, there are several factors that should be considered in order to admit people who use drugs into a drug treatment centre: (a) the amount of drug possessed; (b) the result of urine testing; and (c) the result of medical and psychological assessment to be performed by a team consisting of medical staff, psychologists, and legal staff, named as ‘Integrated Assessment Team’. The assessment team will decide whether the accused should be hospitalised (in case medical/psychological conditions emerged), admitted into drug treatment centres, or receive treatment in detention centres (depending on whether the amount of drug possessed is above or below certain thresholds). A 2016 report by the Indonesian Network ok People Who Use Drugs (PKNI) found that in many cases police investigators fail to arrange for such assessment, unless this is specifically requested by the family or non-governmental organisations. In these cases, the cost of the assessment and other costs will be borne by the family.[footnoteRef:41] [41:  Persaudaraan Korban Napza Indonesia (2016), The War on Drugs in Indonesia. Translated version with HRI and available upon request.] 

The latest available data indicate that in 2017 over 18,000 people were detained in compulsory drug detention centres.[footnoteRef:42] Some of these centres operate within prisons and police and military training academies – against international human rights standards.[footnoteRef:43] [42:  Unpublished research. Source available with the submitting organisations and available upon request.]  [43:  Claudia Stoicescu (12 July 2015), Forced Rehabilitation of Drug Users in Indonesia Not a Solution, The Conversation. ] 

A 2018 regulation has also led to an increase in the detention of people who use drugs, who undergo a criminal trial for drug offences while the assessment team decides on their rehabilitation status. The institutionalisation of the assessment teams is expected to reduce the capacity of such teams – thus impacting on the assessment process. As a consequence, the Indonesia Ombudsman concluded that that the decision of placing people who use drugs in the rehabilitation centres will be subject to the risk of maladministration.[footnoteRef:44] [44:   https://ombudsman.go.id/news/r/ombudsman-peluang-rehabilitasi-pengguna-narkotika-dipersulit.] 

“Treatment” in drug detention centres is non-evidence based, and centred around abstinence and punishment, while essential medicines – such as methadone and antiretroviral treatment – are often unavailable or withheld. In addition, inhuman and degrading treatment was reported in these centres, in the form of “forced urine testing, corruption, extortion, intimidation, and confidentiality breaches”.[footnoteRef:45] Physical and verbal abuse – although not widespread – have also been reported, often as part of “treatment”.[footnoteRef:46] [45:  Wyria and Misero (2016), ‘The Trip to Nobody Knows Where’ (Jakarta: LBH Masyarakat). Available at https://lbhmasyarakat.org/en/the-trip-to-nobody-knows-where/.]  [46:  Ibid.] 



5. Private drug treatment centres and state monitoring 
When drug treatment is provided by private institutions, governments retain obligations to regulate and monitor such institutions, ensuring that patients are treated with dignity and in conformity with their fundamental rights, and hold perpetrators of abuses accountable.
In addition to public compulsory detention and drug rehabilitation centres, dozens of private rehabilitation centres operate in Indonesia, including several claiming to be ‘community-based’ rehabilitation centres despite not fulfilling the criteria of a community-based rehabilitation program.[footnoteRef:47] Although little information exists on these centres, non-governmental actors report varying degrees of quality of the infrastructures and the treatment provided. Most centres are centered around abstinence and impose non-evidence based forms of treatment which are often degrading, including “magic, prayer, beatings, and shackling drug users in cages with a ball and chain.”[footnoteRef:48] [47:  Slank (25 March 2015), Free Drug Rehabilitation Registration and Reporting Places, available at http://slank.com/2015/03/25/tempat-pendaftaran-pelaporan-rehabilitasi-narkoba-gratis/. See also: https://kemensos.go.id/rehabilitasi-sosial; https://bnn.go.id/konten/unggahan/2019/08/Daftar-Lembaga-Rehabilitasi-Komponen-Masyarakat-Yang-telah-Memenuhi-Standar.pdf. ]  [48:  Claudia Stoicescu (12 July 2015), Forced Rehabilitation of Drug Users in Indonesia Not a Solution, The Conversation.] 

In 2021, AKSI documented extortion in private rehabilitation institutions in 34 out of 59 cases reported to the organisation, or about 58%. Among others, AKSI has collected evidence of police referring people who use drugs caught without evidence and positive urine tests to these institutions, rather than to government institutions, often in exchange for money. Many of these private institutions do not have a clear treatment plan, and extort families - the more significant the payment, the faster people who use drugs will be released. 
Indonesian government’s evaluation and monitoring of such rehabilitation centres is little to non-existent, which further enables the rehabilitation providers to continue their non-evidence based, degrading, and, to certain extent, abusive treatment towards people accessing their services.
6. Drug treatment and rehabilitation services for children who use drugs 
The Convention on the Rights of the Child (CRC) provides that governments shall protect children from illicit use, trafficking, and production of drugs; while the Beijing Rules clarify that in relation to the imposition of criminal sanctions, the state’s primary goals are to protect the well-being of the children, and diversion from the criminal justice system.[footnoteRef:49] [49:  Damon Barrett (2012), ‘The Impacts of Drug Policies on Children and Young People’, (New York: Open Society Foundations).] 

Indonesia’s Law on the Juvenile Criminal Justice System[footnoteRef:50] rules that diversion is only applicable to young people who commit a crime with a maximum punishment of seven years of imprisonment. Children in conflict with the law for drug-related offences often cannot be diverted from incarceration, because many drug offences are punishable with harsher penalties, thus they often end up in the ‘conventional’ criminal justice system. However, AKSI documented some cases where police used diversion in narcotic cases involving children. [50:  Law of the Republic of Indonesia Number 11 Year 2012 on Juvenile Criminal Justice System.] 

In 2021, AKSI provided legal assistance in eight cases involving children who use drugs, aged 14-17 years old, all males. In all cases, the clients were referred by the police directly to private rehabilitation institutions. In all of these cases clients were reportedly subject to extortion, with families having to pay so that children could be released and sent home. 
Harm reduction and evidence-based drug treatment for children who use drugs are virtually non-existent; further violating the child’s right to health services. Only LIDO Rehabilitation Centre, managed by the National Narcotics Agency (BNN), has a treatment plan and experts on the issue.
7. Use of cannabis for medical purposes
As cannabis is listed as a ‘Group 1’ drug, its use for medical purposes is currently prohibited in the country, with detrimental impacts on the right to health as well as the right of people to enjoy the benefits of scientific progress. In addition, because of its classification, domestic law prohibits not only its use, but also any research on the potential medical benefits of the substance.
In 2021, LBHM and other civil society organizations became the legal counsel for three mothers of children with cerebral palsy, who presented a case to Indonesia’s Constitutional Court regarding the fact that under the national narcotics legislation the use of cannabis for the treatment needs of their children conditions was considered illegal by the state. The applicants have experience of using cannabis as medical treatment outside Indonesia, with clear beneficial impacts on their children’s health. As of December 2021, the judicial review process is still ongoing at the Constitutional Court. 
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