PRESENTATION TO THE COMMITTEE ON THE ELIMINATION OF RACIAL DISCRIMINATION. 

Issues to consider on the periodic report submitted by ARGENTINA in compliance with art. 9 of the Convention on the Elimination of Racial Discrimination.

This report has been prepared by the Andhes Foundation in partnership with the Union of The Diaguita Nation Peoples of Tucuman (UPNDT in Spanish), the Parliament of First Nations, the Indigenous Peoples Human Rights Observatory (ODHPI), and the Foundation for Social Support of the Anglican Church of North Argentina (ASOCIANA).  
I.- Introduction
Following the recommendations of the Committee, we report the situation of the Indigenous peoples of Argentina in terms of compliance with the International Convention on the Elimination of All Forms of Racial Discrimination.

This report has been prepared by non-governmental organizations with proven commitment and expertise on the defense of human rights in Argentina; joint efforts were coordinated by ANDHES which has worked during the last fifteen years on strengthening Indigenous Peoples of the region through training, dissemination and defense of their human rights.
It is possible to anticipate that, since the last period to the present, the national scene as far as state reparation policies, or compliance with the Indigenous peoples human rights is concerned has not progressed significantly, thus those policies related to the effective observance of the International Convention on the Elimination of All Forms of Racial Discrimination have fallen behind. 

This report is based on research and a selection process of certain emblematic cases which reflect the general situation to which indigenous peoples are exposed, and the lack of effectiveness on part of the State’s answers; being these many times translated as lack of proper legislation, ignorance and lack of implementation of the already existent laws, persecution, stigmatization and criminalization of leaders and members of the indigenous communities. 
It is also important to highlight, for the analysis of the Country’s political context, that since December, 2015, Argentina has a new government, a factor to be taken into account when analyzing the compliance with the ILO Convention. 

II.- Legal Framework
In the Argentine legal system the indigenous peoples’ rights are contemplated in the article 75 section 17 of the National Constitution. In addition, the Argentine State has ratified and enshrined in constitutional hierarchy the most important human rights treaties which have been crucial to protect the rights of indigenous peoples such as the International Covenant on Civil and Political Rights, The International Covenant on Economic, Social and Cultural Rights, the Convention on the Elimination of Racial Discrimination and the American Convention on Human Rights. What is more, it has ratified in 2001 the ILO Convention Nº 169 on Indigenous and Tribal People and has adopted UN Declaration on Indigenous Peoples Rights.  

In spite of this broad legal recognition, the Argentine State has implemented virtually no legislation which allows putting into practice the indigenous rights in an homogeneous way in the whole of the national territory. The main law regulating indigenous issues is law 23.302, sanctioned in 1985, and which does not conform to the current recognition standards. The only law sanctioned by the National Congress after the constitutional reform is law 26.1601 which, as will be seen in the following section, is a deficiently implemented and incomplete emergency law. 
In our country there are no laws or institutional structures tending to put the right to consultation or indigenous peoples’ participation into practice. That is to say, for the Argentine State, indigenous peoples still do not play an active role in the decisions that affect them; they continue to be a mere passive object of protection. The few and ineffective initiatives that exist are not enough to promote the respect for the cultures, lifestyles, traditions and rights of the indigenous peoples complying with the standards set by the Convention 1692.
Moreover, the penal legislation does not receive the respect to the indigenous customs in the matter. The environmental legislation recognizes neither the different relationship of indigenous peoples with the environment, nor the previous consultation or participation in the decisions that affect them. The procedural codes lack particular norms of protection and preservation of the indigenous culture; they ignore their collective rights and devalue their traditions and institutions which are always at a disadvantage in the face of conflicts with the State or individuals of the hegemonic culture3.
In the federal structure of the Argentine State, the National congress has the power to issue laws which regulate the minimum of effective realization of the indigenous peoples’ rights and the different provinces may, concurrently, issue norms that entail further protection. Each province has its local Constitution and several provinces have incorporated into their text a declaration acknowledging rights to the indigenous peoples - in most cases at a lower level of protection from the National Constitutions and the international standards. As it will be noted below, in no case have provincial governments established a legislation that safeguards the right to consultation or permanent mechanisms for effective participation of indigenous peoples. In the few cases of recognition of the indigenous presence in a provincial state, it is limited to the specific body of indigenous politics; but it does not reach the educational, land, natural resources management and health institutions which tend to be the areas of greater conflict in the fulfillment of indigenous rights.  

1 Law of “emergency in matters of possession and ownership of lands traditionally occupied by indigenous peoples of the country”.
2 For example the mining code does not mention the rights to consultation or participation over natural resources, and neither does it mention the participation of indigenous peoples in the management of these or the benefits obtained from their exploitation.
3   In the distribution of powers of the Argentine Republic, each province has its own procedural rules and the federal State dictates those applied in federal courts.
No domestic legislation guarantees the indigenous methods of conflict resolution or the recognition of their customs or customary law by state bodies disregarding the international obligations for that matter. The internal life of these people, including family relations, are continually threatened by the intervention of police, judicial or administrative authorities who apply the civil or penal right of the hegemonic culture with the exclusion of all norms or customary practices. The Argentine State, at its different levels, lacks a policy of safeguarding the rights of indigenous peoples to their lands and territories. Although the National Constitution and the Convention No. 169 “guarantee” the protection to possession and ownership of lands; these texts remain at the declaratory level and there is yet no adequate legislation or state action that acknowledges and enforces the superior protection that indigenous possession has over state or private titles. No land provincial law has norms for the acknowledgement of the indigenous possession and ownership.  
The absence of laws in line with the new legal paradigm which the Argentine State has embodied at a constitutional level is one of the major obstacles to the fulfillment of the indigenous peoples’ human rights. In this way, the violation to international laws is persistent and it means the impossibility to exercise many of the rights which, although operative, in everyday practice require a specific regulation or need to be incorporated within laws that may affect them.

III. Territorial rights of indigenous peoples as a fundamental issue. 
Despite the recommendations issued by this committee in the previous period, urging the Argentine State to take the necessary measures to curb evictions and ensure the community ownership of indigenous peoples where appropriate, the State has not enacted laws which solve the application of indigenous rights which causes in reality the systematic violation of their human rights, especially territorial rights.  

Along the same line, the committee recommended that the Argentine State strengthens its efforts to achieve the implementation of law 26.160 in all the provinces with indigenous population and where the struggle over control of natural resources has caused violence and forced evictions. However, there are currently several situations of non-compliance with this law.

Moreover, an adequate redress mechanism in accordance with the cultural patterns of indigenous peoples in the cases where there have been evictions has not been implemented, taking into account the recommendations made by this committee that should there exist the necessity to evict, the State shall ensure that the evicted persons receive adequate compensation and secure places for their relocation provided with both basic services such as drinkable water, electricity, washing and sanitation facilities; and adequate services such as schools, health care centers and transport among others. 

Law 26.160, sanctioned in 2006 and extended twice up to this moment4, attempts to stop indigenous peoples and communities’ evictions; and, simultaneously orders to carry out a technical, legal and cadastral survey in order to systematize the information of each of the communities which would entail the regularization of the indigenous community property.

In conclusion, 10 years after the enactment of the law, the fundamental issue is not yet resolved because there is no clear policy on the part of the State to implement the indigenous community property, which in practice means constant legal uncertainty as it will be noted below.

In addition, the elimination of limits to the sale of land to foreigners by means of the presidential decree 820/2016 which modifies the previous restrictions of the Rural Land Law threatens to continue subjecting the indigenous territory.

III.1. Systematic non-compliance with Law 26.160
III.1.A.- Issues related to the implementation of the legal-technical-cadastral survey.
The Territorial Survey Program, in its two forms of implementation5, had several irregularities which have not yet been resolved due to the different execution it had in each province. In many cases it was a back and forth movement, constantly changing the implementation due to the mismanagement of budget items or the lack of organization of the mechanisms to carry out the task as reflected in a report by the National Auditing Office in 20126. There are other cases in which the program has not yet been implemented and the state has cited excuses to the non-compliance with the law7. According to the INAI’s (National Institute of Indigenous Matters) report submitted to the National Congress8, until the year 2013, 6 out of 24 provinces had completed the survey process; 4 were in the process of starting the survey, Buenos Aires about to restart it, and it was in progress in all the other provinces. 10 years after the enactment of the law, there are still various provinces which have not concluded their territorial survey9. 

In this report INAI argues that the survey program attempts to assess 950 communities according to the data provided by the Re. Na. C.I.10 and the provincial records, acknowledging that there would be around 721 communities disregarded. The pending requests from the communities and the data provided by INAI account for the deficiencies that the territorial survey had in 7 years of execution after the enactment of the law. 

4  In 2009 and 2013, it is valid until November, 2017
5 The centralized execution (with direct intervention of the Central INAI team) and the Decentralized (through the assembly of Technical Operational Teams -ETO- in the provinces).
6 http://agn.gov.ar/files/informes/2012_083info.pdf
7 This is the case in the province of Tucuman where, although most of the indigenous communities were surveyed, the survey was not carried out in two of them citing internal problems of the communities.
8  ENDEPA Report 2013
9 Other examples where the survey was not completed can be found in the provinces of Salta, Jujuy and
Catamarca.
10 National Registry of Indigenous Communities. 

In the case of the province of Neuquén, according to the report submitted by the Observatory of Human Rights of Indigenous People, in the year 2013 the survey had not even begun, mainly by open opposition of the provincial government and by the INAI’s refusal to carry it out in opposition to that negative11. In this same province there were complaints issued by members of the Council of Indigenous Participation (CPI) which pointed to the refusal of both the provincial and national state to survey almost a dozen communities which were prevented from being an active part of the survey given that they had no registered legal status12. 

In the particular case of Tucumán (one of the few provinces where the survey process was completed in 2013), there are still no proposals for titling the lands which were relieved, and this provokes a violent reaction, especially on part of the private sector interested in exploiting the resources of surveyed indigenous territories. 
Given the inefficiency of the law, in the same province, the judicial cases in which the survey folder is presented as evidence have not been translated neither into effective recognition on the judiciary side of possession and community ownership, nor have they caused positive responses; quite on the contrary, no probative value in the processes was recognized13. According to the empirical analysis carried out by ANDHES concerning the obstacles to access justice and indigenous peoples in Tucumán, on the judicial cases of 7 indigenous communities sponsored during these last 8 years, the trials of 6 in which the survey process had finished and whose folder was provided, no resolution or measure that takes into account community possession was taken.

III.1.B.- Violent and Illegal evictions.
Despite the validity of Law 26.160 which suspends, for at least the last law renewal, the execution of judgments, and procedural or administrative acts involving eviction from or vacation of lands which are traditionally occupied by indigenous national communities, most of the evictions to indigenous communities living in different parts of the country took place after the enforcement of this law. Following the last visit of the UN Rapporteur on Indigenous Peoples in 2011, he warned the Argentine State15 about the alarming number of evictions ordered by provincial governments after the enactment of law 26.160, situation which continues to happen up to this day. 

11 Report on the situation of Human Rights of the Indigenous Peoples of Patagonia. ODHPI. 2013
12 “This is serious, illegal, unconstitutional and it violates the 26.160 law which we have the duty to enforece in the province. This law and its regulatory decree indicate that all indigenous communities whether they have or not their legal status registered, are subject to territorial survey and declared emergency” (Act of the Council of Indigenous Participation – Neuquén, May 13, 2013).
13 In November, The Supreme Court of Justice of the Nation (CSJN) issued a halt to the eviction of the Mapuche community “Las Haytekas” in the Rio Negro province, thus reversing the sentence of the provincial justice which ordered the eviction of the community from land which a private party claimed. In this ruling, the court applied for the first time the 26.160 law using the concept of “territory” of the Convention No. 169. It establishes that the territorial survey, already concluded in several provinces of the country, acts as evidence to prove the traditional indigenous occupation. In the resolution, the Court highlighted that law 26.160 seeks to prevent the consolidation of new situations of dispossession, in order to respect and guarantee constitutional rights of indigenous peoples and to comply with international human rights treaties signed by the National State. However this jurisprudence has not yet been accepted by the provincial courts. 
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In the province of Tucumán, the judicial system continues ordering evictions to indigenous communities. Such is the case of the Quilmes Aboriginal Community (hereinafter QIC, as it is known in Spanish) which since 2008 has suffered an increase in the number of attacks received through the courts. Between 2008 and 2011 the community received 4 eviction orders issued by the same justice of the peace and endorsed by the same civil judge16, based on constant complaints made by the private sector interested in exploiting the territory. 17. Evictions were carried out in violent contexts by fifty or more police officers who, using tear gas and rubber bullets, repressed the community who in spite of having injured and arrested members, remained in the place. In addition, the community had their homes and all that which families used for their survival (chairs, doors, tables and groceries) destroyed, without achieving until the present some type of reparation for the loss or damage sustained. Although in one opportunity civil justice granted a protective measure based on law 26.160, it was appealed by a third party and revoked by the higher court thus leaving the community subjected to new attacks18 since then (May, 2014). At present, members of the QIC are accused in two judicial cases19; one of them was brought to oral trial in 2014, and is waiting for its development to take place during this year, constantly suffering the abuse of Tucuman’s judicial system that insists on denying her rights. In spite of all the resources filed by the defence lawyers to prevent reaching this instance, 14 community members of the QIC will participate of the oral debate as indictees for the crime of usurpation, which is one of the most powerful demonstrations of the deficiency of the provincial justice’s deficiency to frame the conflicts that arise from the interests of third parties and the ancestral ownership of community territories by the indigenous peoples. 
During December 2015 and April 2016 in the same province, the justice of peace ordered the eviction of 3 indigenous communities of the Diaguita Peoples (Chaquivil, Potrero Rodeo Grande and Quilmes20) without considering either the standards of protection to the rights of indigenous peoples ordered by the Covenant 169, or the offering as evidence of the territorial survey folder (given that the program had been completed in the three communities). 

15 In his report he emphasized that “the majority occurs in the context of complaints about land usurpation. They were carried out in a violent context by the security agencies, with families being abused and material damage which included loss of homes and an excessive use of force and systematic violence against the communities”.
16 Both were accused in administrative headquarters as well as being accused in the media.
17 By the private company “Comunidad Araoz Hnos. S.A.” and by the businessman Héctor Cruz.
18 The last eviction notice was in April 2011. 50 officers arrived and using tear gas and rubber bullets to repress the community that, in spite of having arrested and injured members, remained in place. Given the critical situation that the CIQ underwent, Amnesty International issued an Urgent Appeal for the CIQ in June 2011. 
19GÓMEZ DE MONTAÑEZ VIVIANA Y OTROS S/ USURPACIÓN DE PROPIEDAD. EXPTE. Nº 3666/08
CHAILE  FRANCISCO  SOLANO  S/ USURPACIÓN  DE PROPIEDAD  Y AMENAZAS.  EXPTE.  Nº  24/10. Both filed in the Iª Centro Judicial Monteros Prosecutors Office. 
20 Only one of them is pending resolution by the civil justice (CIQ).

Another conflict related to the territorial rights of the Diaguita peoples took place in the community of Valle de Tafí. In july 2015 the Malvinas base suffered a violent eviction attempt by the businessmen Bruno and Roberto Petech (partners-managers of the cement company “Lules”), being this one of the most violent of a series of attacks. The businessmen arrived along with other armed people in the community land with the intention to expel by means of violence the families living there; opening fire at the community members and disregarding the presence of the police which left as a result three injured members, two with gunshot wounds and one with a broken arm. In spite of the evidence, the Petech brothers who ran fugitive for seven days; were arrested and immediately released. In addition to this, nowadays the case is paralyzed by the judicial system of Tucuman; this is understood by landholders and businessmen as impunity over the territory of the indigenous peoples of the province. 
Underlying this conflict is a great interest in expanding real estate business over indigenous territories in Valle de Tafí, situation which increased the amount of violence and the number of confrontations recently, given that “certain businessmen hire these people as the armed force to do the dirty work, force the communities out of their land and later sell it” 21.

In Formosa, the Qom people have been victims of violations to their constitutional rights for over a decade. For this reason, in 2011 the Inter-American Commission on Human Rights issued a precautionary measure in favor of the community Qom Potae Napocna Navagoh “La Primavera”. The international organization requested the Argentine state to adopt the necessary measures to guarantee the life and physical integrity of the members of the community that fights for its land. Despite the agreements signed, no progress has been made so far to improve the conditions for which they were granted22. In November 2010, during a protest on route 86 they were victims of ferocious repression by the National Gendarmerie, event which ended with the death of the Qom grandfather Roberto López. The community had been protesting for 4 months on the route because the governor had given 600 hectares to the National University of Formosa, lands which belong to the territory where the community inhabits. Up to that moment, the community had suffered the attacks of landholders without a proper judicial investigation, only a case against the community for usurpation23.  
III.1.C.- Criminalization of members of the indigenous communities and impunity perpetrated by the State
As for this point, in the previous sessions, the committee urged the state to investigate and punish those responsible for deaths and injuries during the forced evictions in the provinces, at the same time it recommended that the state investigate recent events of evictions of indigenous peoples, sanction those responsible and compensate those who were affected.  


21 As was manifested by Alejandro Álvarez, Malvinas base delegate of the community.
22 The request for precautionary measures alleged that members of the security force had committed violent acts against members of the community which caused the leader Félix Díaz and his family to move to a different place.
23 Amnesty International Argentina. Indigenous Territory: http://www.territorioindigena.com.ar/

In this sense, the resistance to evictions and the pacific protests prior to this situation generate a response from the state that criminalizes the events surrounding the indigenous protest. This logic of the state is evidenced by several judicial cases in which the community is sued and the landholders’ demands are answered; whereas the cases of the community as such are systematically dismissed thus maintaining the lack of recognition of a collective subject possessing rights.  

In Tucumán, it can be seen that of 50 judicial cases of six indigenous communities carried out by ANDHES in the last 8 years, only one received a favorable sentence that would apply law 26,160. However, it was annulled by appeal in 2014. That is to say, there is no effective answer from the province judges up to this moment. 

In that same province, it is possible to exemplify other instances in which the state uses judicial power to persecute and intimidate indigenous peoples; such is the case of the CIQ. Apart from the above mentioned facts, the indigenous community is victim of both the state omissions and the businessmen actions to exploit their Sacred City25. Presently, the community is deprived of its private site which was usurped twice (in November 2013 and March 2014) without proper action from the state despite the fact that there are formal complaints of the events and ongoing judicial processes. Nonetheless, the only answers given by the judicial power were persecution and criminalization, especially of the community authorities. In 2015, a police procedure in the Sacred City (known as Ruinas de Quilmes – Quilmes Ruins) ended with the arrest of chieftain and other 12 people who were charged with aggravated robbery and firearm abuse. As a result of that, the arrest of the alleged perpetrators was ordered, leaving the chieftain deprived of his liberty in the police station of the city of Monteros for more than three months. After the legal times elapsed, and without answering to the different defensive proposals referring to the chieftain’s health condition, the Prosecutor and the Judge of Instruction requested and ordered the pre-trial imprisonment and his transfer to unit 3 of the Concepción Penitentiary respectively. This did not take place due to the delicate state of the chieftain’s health and as an answer to the Habeas Corpus filed by his defence lawyers who requested his immediate hospitalization until the fundamental matter was resolved since the imprisonment conditions seriously affected his health and put his life at risk. These unrelenting requests were made because the Judge of Instruction of the Judicial Center of Monteros failed to consider the documents that give account of the chieftain’s health. Hence the pre-trial detention order was clearly contrary to international human rights standards with respect to civil liberties since it was issued without reasonable grounds26.   

24 There are 16 communities of the Diaguita peoples and one of the Lule peoples.
25 The territory of the Sacred City of Quilmes was granted to the businessman Hector Eduardo Cruz by the Secretary of Tourism of the Province of Tucumán in 1992 for its economic exploitation. The indigenous peoples have always claimed this sacred site as part of their territory, culture and spirituality. The concession to the businessman expired in 2002 and it was renewed because Mr. Cruz had not paid the fee that the State had established for its use. Despite an order to leave the site and the increasingly pressing demands of the CIQ, the businessman continued to benefit illegally from the sacred site until 2007, when it was finally given back to the community.

According to the latest recommendations of this committee, the state is exhorted to investigate and punish those responsible for the violent acts produced as a consequence of land disputes. However, in its report, the state says nothing about this; it does not inform which measures were taken in order to investigate the informed cases then, neither does it answer whether the people involved were punished, nor if there are measures to curb these violent acts in general; thus omitting to comply with the recommendation of this committee and sustaining the violation to the rights of the indigenous peoples affected.

The suggestions of this committee are aimed at two violent events: the forced evictions in Neuquén and the homicide of a community member in Tucumán.

With regard to the episode that led to the death of Javier Chocobar from the indigenous community Chuschagasta from the Diaguita peoples it is possible to conclude that up to this day and in spite of the recommendations given, the perpetrators27 continue to go unpunished and the community without proper reparation. The oral debate is postponed year after year, and there is no clear date for the trial because, after 7 years of the event, the courts – although the case remains open and ongoing – have no answer. To put it simply, the members of the community are completely unprotected an in permanent legal insecurity in spite of the plaintiff attorneys’ actions and determined campaigning together with other civil society organizations for justice. Evidence of this is the event that took place in November 2012: Darío Amín, accused in the case, returned to the slab stone quarry which he claims as his own accompanied by forces of gendarmerie (a group of around 15 officers), his mother and a notary public. He said as an excuse that he wanted to carry out an analysis that allowed him to exploit the quarry; a clear provocation. During his tour he walked around the place with the notary public, entered some houses and had “asado” 50 metres away from the murder scene.   

These incessant attacks against communities through the country resulted in several violent acts which ended in deaths that remain unpunished due to the slow process of justice which usually answers to the economic interests of private parties aiming at exploiting the natural resources. These are some of the cases we can mention: Sandra Ely Juárez had a cardiac arrest and died in front of a bulldozer on March 13, 2010 in the rural area of San Nicolás (Santiago del Estero) while she was trying to stop deforestation; she was 33. Mario López, a leader of the pilagá town of Colonia Alberdi (Formosa) was run over by a police officer on November 24, 2010 when he was heading to the community La Primavera to express his solidarity on the repression; his family claims it was not an accident but rather an attack. Mártires López, qom leader of the Union Campesina of Chaco (Rural Union) and of the Corriente Clasista Combativa (Class-Conscious and Combative Movement) died on June 14, 2011 after a dubious accident while riding a motorbike through the town Pampa del Indio; his family and the organization of which he was a member claim it was a murder. Cristian Ferreyra, 23, father of a young boy and militant of the Movimiento Campesino of Santiago del Estero was murdered on November 16, 2011 in San Antonio, in the north region of the province, by order of the soy businessman Jorge Ciccioli who was indicted for his role as intellectual perpetrator and later acquitted. 

26 So as not to violate human rights, pre-trial imprisonment can only be ordered in the face of risk of flight or obstruction of justice, circumstances which were in no way explained by the judge or develop from the case facts.
27 It is possible to watch a video online filmed by one of the perpetrators (Darío Amín), and recovered by a member of the community after the events took place. https://www.youtube.com/watch?v=WrW-xzK6h3U.

Miguel Galván was assassinated with a stab on October 10, 2012 in the area of El Simbol in the same province; Esteban Medina – 17 years old – was found dead on January 2, 2015 on the side of route 86 in the community La Primavera in Formosa around the territorial dispute area; on December 12, 2014 Norma Artaza was found dead in the same province, allegedly due to a cardiac arrest. All the victims were prominent members of their communities and the individuals charged are, in most of the cases, landholders’ employees with whom territorial disputes had started.28
In view of this situation, it would be important for the Committee to recommend that the state: 
1. Adopts federal, consistent and concrete mechanisms to ensure that indigenous peoples are able to exercise their rights recognized in the National and Province Constitutions, ILO Convention No. 169 and the UN Declaration on Human Rights of the Indigenous Peoples. 
2. Adopts measures to prevent the eviction of indigenous communities and guarantees the enforcement of emergency laws of possession and ownership of indigenous community property. 
3. Takes all the necessary measures to expedite the process of territorial survey ordered by law 26.120, so as to build a map of the situation of indigenous lands and act accordingly.
4. Endorses measures to establish a specific procedure for indigenous land titling, and protection to the community property which is respectful of their culture.
5. Takes the steps to prevent, investigate and sanction violent acts, threats and intimidation against members of the indigenous communities, both by public officials and individuals. 
IV.- Discrimination of indigenous peoples in the access to justice.
Notwithstanding the suggestions given by this committee urging the state to strengthen the efforts to achieve that the indigenous communities effectively use the free legal guard and take the necessary measures to ensure that this is accessible to the entire population and to the programs implemented by the state with the objective to improve the indigenous peoples’ access to justice, they were not enough to tackle the obstacles that communities face when they attempt to claim their violated rights in trying to access the legal system. There is no official information or indicators to evaluate how the implementation of such programmes helped to solve
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the different problems that the indigenous communities find when they claim the violation of a right, in particular formal29 and material obstacles30.

In Tucuman, a study carried out by ANDHES together with the Union of Peoples of the Diaguita Nation on conflicts in the territory and obstacles in the access to justice of the indigenous peoples produced the following preliminary results:
There are approximately 40 conflicts31 involving 10 indigenous communities. This represents, on average, 4 conflicts per community. 85% is directly linked to the interest of third parties in community lands – among these the case for the murder of Javier Chocobar -; 17,5% of the conflicts are connected to the disturbance of the community Cultural Heritage, being this a topic of great significance to the indigenous communities. Only 50% of those conflicts are judicialized, which represent approximately 60 trials 47,5% of which have adverse resolutions (imprisonment, eviction, filing, elevation to trial) for the community; 49% have no resolution and 3,5% have a resolution which somewhat favours the community (not necessarily implementation of the law but rather a file for the lack of evidence by the other party). Although the initial32 date of these conflicts is different, 35% of these started before the 90s and 30% between 2000 and 201033.

If we put these quantitative data in relation to the scarce resolutions in which our Supreme Court of Justice of the Nation has applied the rights of indigenous peoples, and if we also think about  


29 a) Lack of knowledge of both, indigenous institutions and the way in which they work as well as of the law that protects them; b) The judicial system’s lack of acceptance of the actions taken as collective subjects of rights which implies the failure to implement the standards of international rights in terms of Indigenous Peoples and the lack of framing within the national legislation such as law 26.160 that also causes individualization and persecution of the members of the community by the legal system; c) the use by litigating lawyers who sponsor communities of related figures of civil law; d) the absence of lawyers specialized in indigenous peoples rights in the public defender’s offices and the lack of private lawyers; and e) the lack of expert linguists at the moment of a legal process.
30 a) The absence of economic means, adequate means of transport and communication, due to the spatial location of the communities where it is also evident the lack of public works which help to facilitate transit; b) the distance between the courts and the place where the communities live, which in most of the cases tend to be far from the urban centers where the judicial centers are located; c) the absence of centers for specific information on protection in case of conflict and the lack of knowledge of legal information centers in general; and d) the particular situation of women, girls, boys and teenagers who are especially vulnerable groups in their membership of indigenous communities which aggravates when they request judicial assistance and the numerous international regulations that safeguard their rights are not taken into consideration.
31 Understanding the conflict in a broad sense, like any other dispute or controversy that materializes through institutional or factual channels and violates or has the potential to violate the territorial rights of indigenous peoples. This means that a land dispute can be translated into several legal claims or judicial cases.
32 This category indicates the moment when the conflict emerged for the community (which may or may not coincide with the real emergence (given that land disputes have existed since colonial times) or with the date of its first judicial process).
33 This somehow confirms the upsurgence of conflicts during the implementation of the territorial survey.
34 At the end of 2014 a ruling of the CSJN anulled a decisión of the Superior Court of Justive of the Province of Chubut which denied the legitímate claim of an indigenous community to exercise their constitutional rights, especially those of consultation and participation. And in November 2015 another ruling ordered that the eviction of the “las Huaytekas” community of Rio Negro be halted, ratifying the right tol and and territory under the terms of Convention No. 169 and setting the scope of law 26.160.

how the provincial courts fail to apply the limited jurisprudence of the Court, the evidence of discrimination in the access to justice is overwhelming.

Extremely serious cases are the already mentioned murder of Javier Chocobar from the Los Chuschagasta community. And the situation of the Community PotaeNapocnaNavogoh “La Primavera” where the lack of access to justice is evidenced, among many other aspects, in the various obstacles this community faces to achieve an effective protection; irregularities such as not having an impartial tribunal, not being able to request measures or appeal the police agents involved dismissal, not allowing the participation of the victims’ representatives in affidavits and the fact that in many statements there was no interpreter of their language, qom35.
In view of this situation, we consider important to recommend that the state:
6. Adopts an effective mechanism to ensure both the formal and material access to the services of justice of indigenous peoples, respecting their cultural heritage.
7. Creates monitoring and follow-up mechanisms consulting with the indigenous communities through the implementation of adequate indicators for the standards of protection to the right to access justice.  
V.- Systematic noncompliance with the right of participation, and free, prior and informed consultation and consent.
The committee recommended that the State continues to deepen its internal debate to find the best way to achieve an adequate indigenous representation and participation, particularly in the matters that concern them. It has also recommended that it strive for approval of a bill that strengthens the role of INAI at a national level, granting more political power to push forwards the indigenous agenda nationwide, but also at a province level where most of the conflicts take place thus allowing the indigenous communities to have a more effective interlocutor to answer their needs. And that such bill could also include more types of discrimination.    
Nevertheless the state failed to do this; therefore INAI is still a centralized body without direct access to the provinces. In a few provinces there are organizations that work on indigenous issues and in these cases they do so without interrelation. In addition, the information provided by the state on this particular point is insufficient and outdated36 because it does not report on this situation in relation to the provinces and very few have in their organizational structure some king of indigenous representation. Without prejudice to declarations about the Council on Political Participation (CPI), the presence of indigenous peoples in the organizations and decisions for which they are accountable, as noted above, is not a state policy. 

35 Qómlac’taqa)
36 It only reports on some meetings of the Indigenous Participation Council carried out in 2013..

V.1. Indigenous Participation Council. Role of INAI.
In the last six years progress has been very scarce: INAI is still presided by a non-indigenous person who is elected without consulting the indigenous peoples and who, at the same time, has the faculty to make final decisions in matters concerning indigenous communities. In the same fashion, in 2015, a new president was appointed without considering the indigenous peoples’ opinion.
In its report, the state only transcribes the resolutions issued by INAI since the creation of the Indigenous Participation Council (hereinafter CPI) until the expansion of its duties, and it only conveys quantitative data gathered in meetings during 2013. It is worth stressing that, although such resolutions are formally respectful of the standards set by Convention No. 169, their concrete use is not informed. That is to say, it does not exhibit the reality of a fundamental right as it is the right to indigenous consultation and participation. The data provided is not enough to evaluate the effective enforcement of a fundamental right (a cornerstone in the ILO Committee on the interpretation of the convention) as it is the right to consultation and participation because it does not prove the implementation of permanent institutional participation of indigenous peoples in the structures of the state responsible for policies and programmes which affect them, and the state’s obligation to facilitate the indigenous organization that allows the effectiveness of consultation and participation.  
As reported at the previous session; firstly, the report fails to consider that, although a resolution to expand the faculties of the CPI37 was issued with their help, the one that was finally enacted was not the one proposed by CPI, and despite the fact that in its arguments the willingness to comply with the ILO Convention No. 169 was mentioned, it did not change the resolution that one of the functions of the CPI would be to designate the mechanisms for appointing the indigenous people for the Coordination Committee but with a “non-binding feature”. This means that the final decision about the forms of indigenous representation is in the hands of the state and not of the represented people themselves. Furthermore, on the basis of extra-official information, parallel instances were generated given that in several occasions the state called for representatives, who did not truly represent the community, arbitrarily; thus discrediting the CPI. In fact, meetings are convened at the request of INAI, the agenda is proposed and framed only by the presidency of the institution and carried out with the sole purpose of endorsing already made decisions without real or effective consultation. This means that, in practice, there is no autonomous functioning of the CPI.
Similarly, it is not informed which is the structure of netiher the Coordination Council nor the Advisory Council nowadays (bodies created by the law 23.302) with off the record information that these organizations are not working and in the last two years gathered only twice without any kind of significance for the decision that they might have made.
In addition, the government has recently created the Consultive and Collaborative Council of Indigenous Peoples by decree Nº 672/2016 overlapping CPI without consulting the Indigenous peoples, disregarding the created organization and without providing clear answers about the fate 

of the CPI, hence creating discontinuity with the isolated policies implemented by the previous government and in stark opposition with the different indigenous peoples organizations.
37 N° 113/11 (INAI)

At the provincial level, the participation of indigenous peoples in the institutions of the government is even more limited; there are only isolated cases. 
V.2.- Right to Free, Prior and Informed Consultation and Consent. 
In the last period of sessions, the committee suggested that the state establish adequate mechanisms, complying with the ILO Convention No. 169, to carry out consultations with the communities that might be affected by projects of development and exploitation of natural resources in order to obtain their free, prior and informed consent. 
As it has already been mentioned, there is no law to regulate the free, prior and informed consent. In its report the state only provides experiences which according to itself would be examples of actions in which there was a process of consultation complying with Convention No. 169: the draft bill to reform the Civil Code in which there was a chapter that regulated indigenous community property and that was highly criticized by the indigenous peoples especially because the prior and informed consultation had not been taken into account. In addition, in its report the state provides details about some meetings between INAI or CPI and different state organizations as an example of good practice of prior and informed consultation; however it does not provide information about decisions made or results obtained nor does it show that these practices have adequately followed the standards demanded by the Convention No. 169 as far as rights to prior and informed consultation are concerned; without prejudice of the already mentioned fact that there is no law that regulates it. 

With regard to the reform process of the Civil Code, it should be clarified that not only was the right to consultation to indigenous peoples violated, but also that during the hearings that took place, notwithstanding that this discussion was settled because the indigenous community property was not included in the new civil and commercial digest; the indigenous peoples criticism pointed to the fact that it was written in such a way that it violated essential rights of the indigenous peoples, especially those concerning territory and self-determination, in addition to lowering the protection standard. Continuing along the same line, the indigenous peoples were not consulted on either of the occasions when law 26.160 was extended.  
Just to mention other cases in which the right to consultation and free, prior and informed consent was violated: In June, 2014 when in Tucumán the declaration of capac ñan (Inca Trail) as heritage of humanity was carried out, the Solco Yampa community (Diaguita community) affected by it was not consulted according to the standards set by Convention No. 169 without having to date any kind of response or repair by the state to this demand. There are also no proposals of tourism co-management. Not to mention that this community has been suffering serious violations to their territorial rights due to the advancement of groups with economic-productive interests for the exploitation of productive enterprises which settle on ancestral territories and cause the indiscriminate deforestation  of Woods and native species  without the proper authorization of the community, or having carried out a process of consultation and despite the fact that the Flora, Fauna and Soils Division of the province has fined them twice for not having the corresponding authorization. Because of this, the community denounced these third parties several times in the aforementioned Division and in the Justice38. 
In Jujuy and Salta, the 33 indigenous communities of the Guayatayoc Basin and Salinas Grandes have demanded respect for their territorial rights and free, prior and informed consultation due to the lithium mining in their lands by international companies. 
Exploitation concessions are authorized by the province governments on the basis of environmental impact studies carried out by the companies concerned, in which – generally speaking – no prior consultation procedures with the affected indigenous communities are done. As a result of this, the communities denounced the violation to their rights without receiving clear or effective answers from the provincial state.
Given these situations, we consider important to suggest that the State:
8. Adopts adequate and effective measures to ensure prior and informed participation and consultation in accordance with the standards set forth in Convention No. 169 and the DNUPPI.
VI.- Intercultural Bilingual Education. 
Although the national law 26.02639 has a chapter dealing with Intercultural Bilingual Education (hereinafter IBE), the situation has not changed substantially since the last suggestions made by this committee. In its report the state does not provide concrete results for this purpose, it merely enunciates the article of the National Law of Education in which IBE is dealt with. 
The main implementation of this is carried out through the Programme of “Support to the Aboriginal Intercultural Education” to which the state refers in its report. However, this programme lacks the resources and necessary lines of action to fully ensure this right. On the other hand, there is a poor adaptation of the curricular contents and a deficient teacher training in the indigenous topic. In most of the cases, the curricular content of indigenous schools has not changed and is still guided by the belief that the indigenous peoples have to merge with the national society.  

38 Some of the trials of these last 5 years are: “a certain Varea s/ threats with gunfires”, (victim Rolando Fregenal and others) file nº 435/14. “Mauricio Aguilar s/ property damage”, (victim: Juan Lindor Fregenal), file. nº 6928/14. “Calderón Enrique s/ usurpation”, (victim: Rolando Fregenal), file. nº: 3196/15. “Rodríguez s/ threats”, (victim: Rolando Fregenal), file. nº 2429/12. “Juan Lindor Fregenal s/ his legal claim” (2015 legal claim). “Asesor Azucena s/ death threat” (victim: Rolando Fregenal), file. nº 5617/13. “Fregenal Rolando s/ usurpation”, file. nº 6900/11. “Ovejero Raúl Marcelo s/ injuries”, (victim: Martín Mendoza), file. nº 954/14. “Calderón Enrique s/ usurpation” (victim: Rolando Fregenal), file nº 3318/13. “Calderón Enrique s/ usurpation”, (victim: Rolando Fregenal), file nº: 6684/13. “Calderón Enrique s/ usurpation”, (victim: Rolando Fregenal), file nº: 10.735/14. “Conte José s/ property damage”, (victim: Rolando Fregenal, legal claim from this year).
39 Which the National System of Education establishes for the Argentine Republic, sanctioned in December 2006

Indeed, the objective of the National Education Law to ensure that indigenous communities receive “an education that contributes to preserving and strengthening their cultural patterns (article 52)” implies precisely recognizing the autonomy of these peoples. There are difficulties for the insertion of indigenous teachers in the schools of their communities due to the deficient structure of the teacher selection system. In this sense, indigenous teachers find it difficult to achieve the required scores because their training possibilities are seriously limited. This situation places them at a disadvantage against teachers who, being in the system and in urban centers, access training offers continuously. In addition, there is no articulation between the organizations created at a national level (CEAPI: Independent Educational Council of Indigenous Peoples) and provincial ones (in the cases in which the provinces implement the IBE), thus in some provinces, CEAPI members do not have the opportunity to reach the schools of their communities because there is no legal instrument to indicate that they can do so.
In the province of Tucumán law enforcement continues with delays on the state side because it does not define a deeper and more precise policy of the IBE, quite on the contrary, the team in charge of this was dismantled and no other team was defined or organized, and neither was the national consultation body (CEAPI). This lack of definition of the indigenous autonomous educational policy generates resistance and tension given that there are some who support the construction of an intercultural area and some who oppose and combat it40.
In April 2015, the CERD president, Franciso Calí Tay, in his unofficial visit to the province of Tucumán and after having interviewed several state and non-state actors said that education is fundamental for the elimination of racial discrimination41.
Given these situations, we consider important to suggest that the State:
9. Adopts positive action measures to encourage the insertion of indigenous teachers in the educational system, especially within indigenous territories.
10. Takes steps to ensure that training courses for indigenous teachers are designed, proposed and suggested by the indigenous communities themselves.
40 The only progress achieved is the articulation between the Secretary of Educational Management of the Provincial Ministry of Education and the indigenous community Amaicha, who are currently working on the proposal to define the list of indigenous teachers in Amaicha.
41 In different interviews he said that “…it is necessary to restructure the educational system in Latin America, where history is told from the winners’ viewpoint. A history of heroic battles when indigenous peoples were massacred, education in general continues to reproduce structural discrimination (…) That makes the indigenous communities feel ashamed (…) indigenous peoples have been intercultural ever since we were born, we have adapted (…) What about the rest of society, will it truly adapt to an intercultural practice? (…) to an education of the values that indigenous peoples have, otherwise that intercultural relation cannot occur (…) and they are mainly programmes that exist for the integration and assimilation to the national system or to society…”

VII. Discrimination in the right to Identity (National Census)
With regard to the national census carried out in September 2010 (and which is carried out in the country every ten years), although the state followed the suggestions made by this committee in that same year (add a question of self-identification for both the indigenous and the Afro-descendant populations), the mechanisms consisted of an expanded form of exceptional sample type in which some specific questions such as membership to an indigenous community, disabilities and other issues were added to the general questions. That is to say, the state failed to include a question to the general form once again. That form was absolutely minor in relation to the general (only some census takers had it) and, by the way in which they were distributed, it completely lacked the capacity to portray the indigenous reality in the country. In addition no self-identification questions were considered in cities with population larger than 25.000 inhabitants according to unofficial data42.
As we have already stated in previous reports, the lack of accurate information is a fundamental problem if we take into account that it is of the utmost importance for the design of adequate public policies43.
Given these situations we consider it important that the State:
11.- Takes steps to improve the methods used to collect information on the number of indigenous peoples during the next national census.
Questions for the State:
As noted throughout this chapter, it is evident that a number of deficiencies and omissions persist in the fulfillment of the rights of indigenous peoples and indigenous communities. 

Therefore, it would be important that the committee questions the State about:
1. Which are the measures adopted or the ones it pretends to adopt to avoid the evictions of indigenous communities by both public and private officials complying with law 26.160? Which are the reasons why the territorial survey requested by law 26.160 is delayed in some provinces?
2. Are there legal initiatives aimed at introducing a specific indigenous land titling procedure which is respectful of their cultural heritage? 
3. Which are the measures it has taken or pretends to take to prevent violent acts against members of indigenous communities by both public and private officials?
4. Which are the steps it has followed or pretends to follow to ensure compliance with ILO Convention No. 169 and the federal law on indigenous peoples in each province?


42 Report of the special Rapporteur on the rights of indigenous peoples. James Anaya. 2011.
43 Despite portraying the demographic composition of both indigenous and afro-descendant population, it is not sufficient to demonstrate a real amount of the indigenous population, taking into consideration that these groups have historically been made invisible and discriminated, and that, for that reason, they do not identify as such through an isolated question in a national census. It should necessarily be accompanied by policies to strengthen the processes of identity reconstruction and self-perception. 

5. What measures does it intend to take in response to the systematic failure of the judicial bodies to comply with the regulations that protect indigenous peoples, especially in those cases that continue to be unpunished?
6. Is there an efficient mechanism to ensure both formal and material access to the legal services for justice for the indigenous peoples that is respectful of their cultural heritage?
7.  Are there mechanisms to monitor the formal and material obstacles that indigenous peoples, or any of its members, meet when they have unsatisfied legal rights or needs? Are there indicators to assess the compliance with and enforcement of indigenous peoples’ rights protection standards?
8. Are there nowadays institutional procedures at the federal and local levels aimed at ensuring the right of indigenous peoples to consultation on the design and application of public policies? In case these do not exist, are there legal initiatives aimed at regulating the effective exercise of this right?  
9. What measures has the state adopted to guarantee indigenous teacher training and insertion in the educational system, especially within the indigenous territories? 
Recommendations to the State:
It would be important for the committee to recommend that the State:
1. Adopts federal, concrete and homogeneous mechanisms to ensure that the indigenous peoples are able to exercise their rights present in both, the National and Provincial Constitutions, the ILO Convention No. 169 and the UN Declaration on the Rights of Indigenous Peoples.
2. Takes the necessary steps to prevent the eviction of indigenous communities and guarantee the effective enforcement of the emergency laws of possession and indigenous community property.
3. Puts into practice all the measures tending to expedite the territorial survey process prescribed by law 26.260, so as to build a map of the situation of the indigenous territories and act accordingly.
4. Endorses measures to establish a specific procedure for indigenous land titling, and protection to the community property which is respectful of their culture.
5. Takes measures to prevent, investigate and punish acts of violence, threats and intimidation against the members of indigenous communities by public and private officials.
6. Adopts an effective mechanism to ensure both the formal and material access to the services of justice of indigenous peoples, respecting their cultural heritage.
7. Creates monitoring and follow-up mechanisms consulting with the indigenous communities through the implementation of adequate indicators for the standards of protection to the right to access justice
8. Establishes a procedure to guarantee the prior and informed consultation in compliance with the standards set by the ILO Convention No. 169 and DNUDPI
9. Adopts positive action measures to encourage the insertion of indigenous teachers in the educational system, especially within indigenous territories.
10. Takes steps to ensure that training courses for indigenous teachers are designed, proposed and suggested by the indigenous communities themselves.
11.  Takes steps so that the following national census improves the implemented methods to gather information on the number of indigenous peoples. 
