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CRPD Review – Reports from the Period of 2012–2016
Introduction

The Ombudsman as promoter of a legal environment guaranteeing the rights of persons with disabilities
Pursuant to Section 1, Subsection (3) of the Ombudsman Act, the Commissioner shall pay special attention to assisting, protecting and supervising the implementation of the UN Convention on the Rights of Persons with Disabilities. Strong constitutional protection of persons with disabilities, the Ombudsman’s narrative on equal opportunity and equal dignity is a new but not optional task on the domestic scene of public law. The explicit objective is to implant this new paradigm in the minds of the public through continuous, systematic action and the efficient communication thereof. The means available to the Ombudsman are specific. His sphere of action is pragmatically limited; however, with a view to his fundamental-rights-protection function, it is not an alien concept for the Commissioner to cautiously extend these limits.
 As far as society’s vulnerable groups are concerned, complaint based inquiries, reactive measures do not duly reflect the strength of the actual legal protection mechanism, although there is no doubt that they can remedy individual problems. However, if a major social issue, affecting many, is tackled by the Commissioner for Fundamental Rights within the frameworks of an ex officio investigation or a project program, the actual results may have a wider impact. Therefore, proactive inquiries constitute a real option in the ombudsman’s human rights protection repertoire. 
The Commissioner for Fundamental Rights may initiate an ex post review of norms, should he decide to do so on the basis of a submission containing a complaint about the actual application of the law by an authority; he also may petition the Constitutional Court based on submissions containing specific criticism as regards the constitutionality of a certain legal regulation. Finally, he also may initiate, by taking a measure or directly, on the basis of a citizen’s alert, the review of a problematic legal regulation by the Constitutional Court or, in case of a conflict between a self-government decree and another legal regulation, by the Curia. Consequently, these are important elements in the ombudsman’s troubleshooting dogmatic framework. 
The Ombudsman Act lays special emphasis of the protection of the fundamental rights of persons with disabilities. Section 1, Subsection (3) explicitly calls on the Commissioner for Fundamental Rights to assist, protect and supervise the implementation of the CRPD. 
Based on Section 1, Subsection (3) of the Ombudsman Act, the Commissioner has published reports in connection with the following articles of the CRPD: Articles 5, 7, 8, 12, 14, 15, 24, 25, 26, 27 and 28.
OPCAT NPM activities: based on Section 2, Subsection (6), and Section 39/B, Subsection (1) of the Ombudsman Act, as of January 1, 2015, the Commissioner for Fundamental Rights performs the tasks of the National Preventive Mechanism (hereinafter the “NPM”), regularly examining the treatment of persons deprived of their liberty and held at a place of detention also in the absence of any petition or alleged impropriety. Articles concerned of the CRPD: Articles 6, 7, 9, 14, 15, 19, 24
Article 5 of the CRPD – Equality and non-discrimination

AJB-1152/2012 Inquiries were conducted into the issue of disability allowance, and the failure to award disability allowance, but the investigation’s focus quickly shifted towards the definition of disability. The Ombudsman had already pointed out in his earlier reports that the lack of a uniform definition as regards persons with disabilities constituted a problem, and that various concepts had their roots in the diversity of legal and professional fields. In order to promote social inclusion, it is of prime importance that the definition should reflect the emerging needs and changes, and that, to this end, the legislator should create the conditions for the adequate professional conduct of the revision. According to the competent Minister’s response to the report, preceding amendments of the Act on the rights of persons with disabilities, namely the use of a new definition, had been aimed at ensuring compliance with the CRPD’s concept of persons with disabilities.
AJB-3639/2016 The relevant legal regulation does not entitle persons with speech-impairment and aphasia to disability allowance; therefore, it violates the prohibition of discrimination and the rights of the affected persons to human dignity.

AJB-735/2017 The relevant legal regulation does not set forth the legal status and eligibilities of the handler (owner) using an assistance dog in order to assist and support a person with disability. 
Article 7 of the CRPD – Children with disabilities

AJB-5257/2014 Based on an investigation conducted in a home for children with disabilities, the Commissioner concluded that it violated the right of the child living in the child protection system to protection and care, if guardians, ignoring their statutory obligation, neglect to meet their wards in person. In the inspected home for children with disabilities, members of the professional staff may submit themselves to a supervision held by an external professional only infrequently. In his response to the recommendations, the Minister of State for Social Affairs and Inclusion of the Ministry of Human Capacities informed the Commissioner that the Ministry would pay special attention to providing opportunities to attend such supervisions. The Ministry plans to provide supervision and mentalhigienic support to those working as personal care providers in the social sphere within the frameworks of the Human Resource Development Operational Program (HRDOP), financed from funds provided by the European Union.
AJB-1380/2014 Appointing guardians who are–albeit temporarily–in charge of more than 30 children, provides grounds for establishing an impropriety related to the violation of their wards’ right to protection and care. There is an anomaly related to the infringement of the right to protection and care of children covered by the strategy aimed at offsetting placement
 in social institutions providing care for persons with disabilities, and children with disabilities who are not covered thereby as a result of legal provisions narrowing the scope of subjects; consequently, the requirement of promoting equal opportunity is also infringed upon.
AJB-1384/2014 Concurring with the Commissioner’s conclusion regarding the revision of the offsetting strategy in the interest of children with disabilities, the State Minister informed the Commissioner that the revision of the placement of disabled, chronically ill children in institutions falling within the scope of the Social Act, the inclusion of children with disabilities in the offsetting strategy were among the Ministry’s plans for 2015. The Ombudsman welcomed the progress achieved in this field; however, he also pointed out that, in his view, in addition to and based on the consultations it was vital to take actual measures to facilitate an increase in the number of children’s rights representatives.
AJB-1782/2016 As a result of the transfer of institutional competences, the personal and material conditions necessary for early development have become insufficient, the provision of services requiring professionals with special skills is faltering. However, in the meantime, the number of children entitled to early development has increased by 35 percent. In this connection, the Commissioner has called attention to the fact that the minimum number of staff members is not sufficient for performing the tasks at hand. In the Ombudsman’s view, the current situation, at the systemic level, constitutes an infringement of the right of children with disabilities to special protection and care. 
Article 8 of the CRPD – Awareness-raising

AJB-2601/2014 Not calling into question the recent progress and results, the Commissioner for Fundamental Rights concluded that the current state of awareness-raising regarding the general and specific rights of the child, and the accessibility of information and means of law enforcement cause an anomaly related to the children’s right to protection and care and the requirement of legal certainty.
Article 9 of the CRPD – Accessibility

AJB-2663/2013 The Commissioner monitored in practice to what extent equal access to public services is ensured to persons using assistance dogs. He concluded that, after the amendment of the Ministerial Decree on the rules of training, testing and applicability of assisting dogs, significant progress had been made regarding equal access to public services by persons using assistance dogs. However, he also pointed out that the Decree itself and its implementation still do not comply with the CRPD’s norms related to living independently and being included in the community. 
AJB-1971/2014 Although the Center for Budapest Transport, through several measures, tries to make public transport accessible for more and more passengers with disabilities, some services are still inaccessible for persons with certain disabilities due to the gradual implementation of those measures. As far as these persons are concerned, the lack of accessibility to certain means and services of transportation causes an anomaly.
AJB-2979/2014 Access to the ATMs of some financial institutions and to certain banking services is still not fully guaranteed to persons with impaired vision or other disabilities due to the failure to determine the minimum requirements and the legal framework with specific, enforceable and time-bound criteria facilitating monitoring and evaluation.

AJB-437/2017 According to the relevant legal regulation, only foldable wheelchairs may be transported together with the patients, which makes equal access to healthcare difficult and violates the right to self-determination of those concerned.
Article 12 of the CRPD – Equal recognition before the law

AJB-702/2013 The petition of the Commissioner for Fundamental Rights to the Constitutional Court in connection with the amendment of the Act on Passenger Transport Services was aimed at enforcing the fundamental rights of persons with disabilities.
 The amendment in question, instead of setting a specific deadline, only stipulated the gradual introduction of accessibility in public transportation. The petition pointed out that this solution was in violation of the provisions of the CRPD, also promulgated by Hungary, since, in its current form, it did not guarantee and make enforceable the soonest possible rendering all stations and means of transportation accessible. The petition emphasized that the amended Act had replaced time-bound accessibility with gradual approach, which meant a step backwards as compared to the State’s already assumed institutional protection duties. The Commissioner requested the Constitutional Court to review the Act in question.
AJB-2580/2013 In his petition submitted to the CC in connection with the new Civil Code’s provisions on guardianship
 the Commissioner pointed out that, under the new Civil Code, guardianship invoking fully limited legal competency and substitute decision-making still imposes general restrictions on those concerned as far as exercising their rights relating to personality (marriage, testamentary capacity) is concerned, which touches on the core of their right to human dignity. Guardianship invoking fully limited legal competency extensively invades the privacy and freedom of choice of persons with disabilities, instead of trying to assist them in making their decisions. According to the Ombudsman, the requirement of conducting a separate judicial inquiry prior to ordering any general restriction of rights, covering not only the grounds of the placement under guardianship, but also the applicable legal consequences, is a basic constitutional guarantee of placement under guardianship. That is why the Ombudsman initiated the review of the new Civil Code’s provisions establishing the legal consequences of placement under guardianship invoking fully limited legal competency. The Constitutional Court reviewed on the substance and rejected the petition.
An investigation was launched under number AJB 2449/2014 in order to review the rules of voting using mobile ballot boxes from the aspects of fundamental rights. The report recalled that the problem was of acute nature: providing mobile ballot boxes had caused some difficulties during previous elections as well. It was a step forward compared to the previous regulation that during the election of 2014 not only was it possible to request a mobile ballot box, but there also had to be a barrier-free polling station in each and every settlement. The Chairman of the National Election Bureau agreed with the Commissioner that there was a need for amending the relevant legal regulation, and several proposals that were in accordance with the investigation’s conclusions. The justice minister supports the creation of a legal environment that, from the aspect of accessibility, provides more efficiently for exercising the right to vote.
AJB-278/2017 The fees of training professional guardians vary from county to county; the current practice, structure and thematics of their training are outdated, there are no training aids. According to the Commissioner, these problems have adverse consequences: the guardianship system in its current state does not guarantee the full implementation of and support to the fundamental rights of persons under guardianship. 
AJB-359/2017 In the Commissioner’s view, the police’s action against a person under guardianship invoking fully limited legal competency in the absence of the given person’s guardian gave cause for concern. The ministries concerned agreed that there was a need for amending the relevant legal regulation: in the interest of the person under guardianship, the guardian should be present in the course of all procedural actions.
Article 14 of the CRPD – Liberty and security of person

AJB-779/2016 The residential institutions’ rules of procedure and internal regulations related to restrictive measures had been prepared and implemented in non-compliance with the law. The separation of the complainant and the fact that the operator’s inspections had not included the examination of the regulations’ content, caused an impropriety related to the prohibition of cruel and inhuman treatment and the right to personal safety.
Article 15 of the CRPD – Freedom from torture or cruel, inhuman or degrading treatment or punishment

AJB-5256/2014 In connection with the follow-up inspection of the Baranya County Home for Persons with Disabilities in Bóly, the Commissioner established that the earlier, seriously offending practice of implementing restrictive measures, leading even to fatal consequences, had been transformed into an appropriate, human procedure, carried out only if absolutely necessary, in the presence of professional members of the staff, using state-of-the-art devices. 
AJB-1366/2015 The Commissioner investigated the operation of the special home in Pilisvörösvár because he had been notified that the conditions in the home were in serious violation of the fundamental rights of both the employees and the residents with intellectual disability. The inspection found long-standing deficiencies as regards personal and material conditions.
Article 19 of the CRPD – Living independently and being included in the community

AJB-6261/2012 The investigation conducted in the Home for Psychiatric Patients in Elek confirmed the vulnerable situation of persons with limited legal competency, placed under guardianship, regarding both the enforceability of their right to complain and the disposition of their incomes. The operator informed the ombudsman about having accepted his recommendation and the planned date of the inspection of the institution. The investigation found that the tightening of the system of care allowance had caused problems for many families providing home care to their members with disabilities, and the widening of the scope of competence and the reduction of the numbers of guardians had put the guardians in an undignified position. The imbalanced operation of support services in certain regions also gave cause for serious concern. Many small settlements suffer from the lack of development, which has an adverse effect especially on families with more children.
AJB-2651/2014 Acting upon a complaint about the systematic infringement of the fundamental rights of the intellectually and visually impaired residents of a residential home in Budapest, the Commissioner conducted an investigation and found some deficiencies in connection with the personal conditions of the institution. 
AJB-264/2015 According to the Commissioner, an impropriety resulted from the guardian authority’s failure to make sure that there was no conflict of interest between a person under guardianship with fully limited legal competency and the guardian in connection with the given person’s moving into a foster home.
AJB-261/2017 Based on the findings of an inspection in a residential institution, the Commissioner concluded that it is indispensable to remedy the deficiencies, uncovered in connection with the personal conditions and the access to healthcare services, based on a comprehensive, long-term strategy, covering both persons with disabilities and the elderly.
Article 24 of the CRPD – Education

AJB-150/2016 Due to the lack of competent professionals, children with special educational needs, a significant number of them with autism, who could be integrated, do not receive the education recommended by the expert committee and/or the education counsellor.

AJB-2990/2012 The Commissioner received a complaint from those concerned in connection with the operation and proceedings of higher education institutions, student contracts, preconditions of issuing diplomas, and the immunities and privileges to be granted to students with disabilities during their post-graduate studies. In his report, the Ombudsman pointed out that, in the case of students with disabilities, conditions for studying and taking exams shall be adjusted to the given disability; moreover, disabled students shall be provided assistance for fulfilling obligations ensuing from their status as students.

AJB 263/2017 Having inquired into a complaint, lodged by a student with impaired hand movement, about the lack of equal access in connection with the written part of high school final examinations, the Commissioner for Fundamental Rights called attention to the absence of the conditions of inclusive education.
Article 25 of the CRPD – Health

AJB-2305/2013 A person was taken to the Psychiatric Ward against his will, upon the request of his relatives; prior to his admission he had to consent to the treatment in writing. Last time he was taken to the PW by the police; he had to sign a statement that he would submit himself to treatment on his own accord. In his report the Commissioner requested the chief medical director of the hospital to harmonize the ways psychiatric patients are admitted and treated with the provisions of the relevant legal regulations. The hospital accepted the recommendation and amended its internal regulations.

AJB-358/2017 A delivery in the psychiatric ward of a hospital resulted in a tragedy because the acutely delirious mother had not been transferred to the maternity ward. The autopsy established that the baby had been born alive, its death had resulted from the inadequate conditions of labor and delivery. The investigation was extended to the complex operation of the psychiatric ward since indications had been brought forward that the rooms were overcrowded, there was no dining room/lounge and, from time to time, patients were placed in the corridors due to the lack of capacities.
AJB-357/2017 The investigation established that neither the material, nor the personal conditions were ensured during the treatment of a patient with autism spectrum disorder. The conditions not matching the patient’s needs (overcrowded rooms with multiple beds, unknown environment and people, absence of special needs teachers and carers) had resulted in a situation when the staff could provide safe and uninterrupted care only through the application of restrictive measures. 
AJB-305/2017 The report dealt with the issues hindering the enforcement of the right to effective legal remedy of persons subjected to emergency medical treatment, who are extremely vulnerable.
Article 26 of the CRPD – Habilitation and rehabilitation
AJB-779/2016 According to the conclusions of the Ombudsman’s investigation, the habilitation and rehabilitation of a person living in isolation in a residential institution do not meet the requirements and needs of the given person; the operator’s inspections are mainly aimed at verifying the presence and not the contents of the related documentation. The fact that the operator’s inspections did not cover the conditions of providing care to the person concerned and did not suggest any measures aimed at improving those conditions also gave reason for concern.
Article 27 of the CRPD – Work and employment

AJB-2266-2012 In this report the Ombudsman pointed out that civil law’s concept of “legal capacity“ is not the same as “ability to work”, they are not interchangeable concepts; there are no legal impediments to register persons with no legal capacity but able to work at job centers as jobseekers. 
AJB-2618/2012 The Commissioner’s inquiries uncovered that the prevailing labor law environment was in full compliance neither with the European Union’s Europe 2020 Strategy, nor with the CRPD’s norms concerning living independently and being included in the community. The report sets forth that the current, hardly transparent and not thoroughly developed employment and support system does not help persons with disabilities to enter and actively participate in the world of labor. 
AJB-5360/2012 The investigation concluded that there was no central strategy, monitoring plan specifically aimed at monitoring the employment of persons with disabilities. The legislator had failed to establish the set of requirements and criteria of reasonable accommodation, and to harmonize the related subsidies with the set of measures promoting employment. The hardly transparent and not thoroughly developed employment and support system does not ensure the enforcement of labor safety guarantees for persons with disabilities.
 

AJB-4832/2012 The absence of a uniform, clear regulation and a harmonized, centrally managed, hierarchical system of institutions supporting the education and employment of persons with disabilities may be explained by the lack of cooperation between the competent ministries. In the absence of central organization and management, low-budget vocational schools are left on their own in performing their tasks; they gather information from civil society organizations, partner institutions and personal contacts (e.g., their graduates). Their curricula do not quite meet the labor market’s actual demands; therefore, persons with disabilities graduating from such schools have few employment opportunities.
AJB-3312/2013 The hardly transparent, new employment and support system, introduced in 2013, is still not efficient enough in helping persons with disabilities to enter and actively participate in the world of labor.

AJB-4464/2014 The Residents of the Home for Psychiatric Patients of Szentgotthárd turned to the Commissioner complaining about the drug regimen, cleaning schedule, quality and quantity of meals, money-handling practices and the limited possibility of exercising their rights. According to the Ombudsman, it was high time to review the legal environment of ensuring the financing of the general and special needs of patients living in specialized, residential social institutions. In his report, in connection with the patients’ limited income support options, the Commissioner pointed out that there were rather significant differences between incomes gainable in various forms of employment, which should be remedied both from the aspects of fundamental rights and for the purposes of rehabilitation, as well as reintegration.
Article 28 of the CRPD – Adequate standard of living and social protection

AJB-4860/2012 Due to the legal environment’s unpredictability, an anomaly had been formed in connection with the requirement of legal certainty. Those persons with reduced capacity to work whose cases had already been reviewed before the amendment to the relevant legal regulation effective as of July 2012, and who had already received a final decision on the amount of their benefit and rightfully trusted that it would not be reduced for a while, had to face a situation when, due to the amendment and contrary to any prior information, they would receive only a fraction of that amount. 
AJB-1431/2013 In this case, as well, emphasis was placed on an earlier conclusion of the Commissioner, according to which any delay in processing applications for disability allowance has the potential to cause an infringement of the rights to human dignity and social security. The Commissioner requested the Minister of Human Capacities to take the necessary measures in order to ensure the proper (personal and material) conditions enabling rehabilitation administration bodies to keep the procedural deadlines. The competent ministries accepted the recommendation and informed the Commissioner that they were going to ensure the personal conditions of the operation of rehabilitation administration bodies through involving additional resources.
AJB-6514/2013 The Commissioner established that the principle of equal treatment was violated by the amendment of a regulation modifying the list of illnesses entitling to a higher family allowance, since it had significantly narrowed the scope of those entitled to the allowance without reasonable justification.
AJB-1739/2013 The transformation of the institutional framework assessing the condition of persons with a reduced working capacity and establishing entitlement had not been properly prepared, the newly established administrative bodies and their staff were not prepared to handle the number of cases taken over or newly received, and the infrastructural background necessary for processing those cases was not at hand, either. According to the Commissioner’s report, the situation was further aggravated by the lack of medical experts in this sector. The significant delays in procedures had made the situation of tens of thousands of persons, many of them living with disabilities, even worse.

AJB-760/2016 The legal situation that has been formed as a result of the transformation of the disability care system causes an impropriety related to the right to human dignity of persons in need who, in the absence of a certified insurance period, cannot enter or reenter the system. To assess whether the unpaid leave received for the period of childcare allowance qualifies as an employment relationship from the aspect of social security, i.e., whether it should be taken into account when establishing the eligibility of persons with a reduced working capacity, has become ambiguous in the judicial practice. It has become necessary to resolve the contradiction between the interpretation of the law by the legislator and the National Office for Rehabilitation and Social Affairs and the legal interpretation of the Curia.
The Ombudsman’s activities as OPCAT NPM
Article 6 of the CRPD – Women with disabilities

AJB-372/2015 Based on the recommendations set forward in the report on the visit to the Therapeutic House
, the Minister of Human Capacities has made a promise to complement the relevant legal regulation with a provision that would settle any possible disagreement between a person placed under guardianship and her guardian on the subjects of intrauterine contraceptive devices, sterilization and abortion. The Minister of Human Capacities will consider the preparation of a regulation that would create the conditions for persons with disabilities, deprived of their liberty, living in a residential institution to keep and, with proper assistance, to take care of their babies themselves. The competent ministries have also promised to initiate a legislative amendment concerning persons placed under guardianship which would regulate, taking into account the rights specified in the CRPD, the application of intrauterine contraceptive devices and sterilization.
Article 7 of the CRPD – Children with disabilities

AJB-373/2015 In 2015 the NPM visited the Reménysugár Children’s Home of Debrecen.
 The NPM chose units where the residents were children in a specific situation, or children with disabilities or special needs. The NPM voiced his concern about the fact that, in the practice of placing children with disabilities, placing them in institutions instead of providing family care would be the general rule rather than an exception; he recommended the termination of this practice and the amendment of the legal regulation providing grounds therefor. 
AJB-1603/2016 The NPM conducted a follow-up inspection in the Cseppkő Children’s Home
, where non-disabled children live together with children with disabilities. According to the report, it gave cause for concern that, although the Children’s Home took care of children with disabilities as well, there were no special needs teachers among the staff members. It also gave cause for concern that a significant rate of children under school-leaving age–occasionally or regularly–failed to participate in compulsory schooling. As a result, the NPM made recommendations to the head of the operator, the director of the institution and the Minister of Human Capacities requesting them to take measures in the interest of the harmonization of the prevailing legal regulations: the regulations regarding capacity should be applicable to all units of the children’s home operating on the same premises. In addition, the NPM requested the modification of the qualification requirements, so that the qualification of staff members employed in children’s, foster and after-care homes could be in conformity with the age of children and young adults to be taken care of. 
AJB-3341/2016 In the course of his inspection in the Home for Children with Disabilities of the Károlyi István Children's Center
 in Fót, the NPM pointed out that, although the Child Protection Act had introduced the concept of special foster parents in the interest of upbringing children with disabilities in a near-family environment, the foster parent network was in need of a significant development. The Government’s resolution on the strategy on the replacement of the capacities of institutions providing care for persons with disabilities and the related tasks, since it is not aimed at the child protection system, does not contain any provisions regarding children’s homes. In the NPM’s view, it would be justified to work out a similar strategy, albeit with a shorter timeframe, in order to make it possible for children placed in children's homes to grow up in a family environment.
 During the visit, the NPM found that the operator had been exercising neither supervision over, nor assessment of the institution. It gives cause for concern, as both supervision and assessment may play a significant role in preventing torture and other cruel, inhuman or degrading treatment or punishment. In connection with the material conditions of the children's placement, the NPM uncovered some deficiencies as regards barrier-free access. The NPM also noticed that it was not possible to submit a complaint anonymously (complaint box), and the operator did not take proper care of the education and training of professionals. 
Article 9 of the CRPD – Accessibility

AJB-1424/2015 In the course of his inspection in the Central Prison Hospital
, the NPM found several patients whose mobility was limited for a shorter or longer period; however, there was not enough air in the tires of the wheelchairs. The patients could move around using those wheelchairs with flat tires with great difficulty even inside the building. In connection with the operation of the Central Prison Hospital, the NPM requested the Government to cover the costs of expanding and modernizing the institution; the Minister of Justice accepted the recommendation.
Article 14 of the CRPD – Liberty and security of person

In his reports
 the NPM stressed that no perceived or real disability, including psycho-social disability, may provide lawful grounds for putting or treating someone against his/her will in a psychiatric institution. It violates the prohibition of ill-treatment, thus may cause a fundamental-rights-related impropriety if a person with partially limited capacity to act is put in a residential social care institution against his/her will, merely on the basis of his/her guardian’s statement.
Article 15 of the CRPD – Freedom from torture or cruel, inhuman or degrading treatment or punishment

AJB-372/2015 AJB-1686/2015 In 2015, performing his tasks as NPM, the Commissioner published two reports on the topic of the placement of persons with disabilities, deprived of their liberty, in residential homes: Report AJB-372/2015 on the Therapeutic House of Debrecen and Report AJB-1686/2015 on the Platán Home for the Elderly
 of Kecskemét. The inspection uncovered serious deficiencies of the material conditions. In spite of the statutory provisions, barrier-free access and movement on the premises of these institution were not ensured everywhere. The practice of the Therapeutic House to have patients with disabilities, deprived of their liberty, irrespective of their state of health, bathed naked by female staff members who may visually check their private parts, causes an anomaly related to degrading treatment; therefore, this practice is unacceptable. In both his reports on the Therapeutic House and the Platán Home for the Elderly, the NPM also called attention to the deficiencies of the protocol as regards restrictive measures taken against persons with disabilities, deprived of their liberty; in the case of the Therapeutic House he also recommended to stop using cage beds. In connection with the Platán Home for the Elderly, the Commissioner for Fundamental Rights pointed out that, in the case of persons with disabilities, deprived of their liberty, the use of tranquilizing injections could be prevented or significantly reduced through organizing various leisure and community activities. In addition to the deficiency of material conditions, the reports also pointed out problems related to the personal conditions.
AJB-410/2015 In the case of the Closed Psychiatric Ward of the Merényi Gusztáv Hospital
, the NPM also emphasized the deficiencies of material conditions (restrooms with a joint anteroom; mixed-sex bathrooms; unlockable doors; missing tub and shower curtains). The report called attention to the fact that the sense of modesty of persons deprived of their liberty is independent of their age and gender. Participation of nurses of the opposite sex in bathing persons deprived of their liberty may not be justified but by the physical state of the patient. The NPM also pointed out that the regulations on ordering and carrying out restrictive measures within the closed ward were also inadequate. In order to prevent ill-treatment of persons deprived of their liberty, treated in the closed ward, the NPM initiated the modification of the regulations on restrictive measures and the explanation of the OPCAT. He suggested that getting acquainted with the regulations on restrictive measures should be made mandatory for the entire personnel of the closed ward. 
The NPM welcomed the fact that, as a result of his report published on the Hospital, in September 2015 the competent ministry had indicated that 40 million Forints would be allocated for infrastructural investments from the force majeure fund. In his response, in connection with the restructuring of the closed ward, the NPM drew the attention of those concerned to the importance of giving priority to providing adequate per capita living space and ensuring the statutory number of the nursing staff. The Minister promised that, in the future, under-age psychiatric patients would be treated separately from the adults. The head of the Hospital accepted the majority of recommendations; however, the Commissioner deemed it unacceptable that, instead of a fixed deadline, a flexible one had been set for the implementation of the recommendation on increasing the number of the staff. The Therapeutic House also accepted the recommendations and worked out detailed measures, specifying the deadlines and the staff responsible. Based on the recommendations, the operator carried out extraordinary inspections in all 69 psychiatric institutions, and informed the NPM on their conclusions. 
Article 19 of the CRPD – Living independently and being included in the community

In connection with both the Therapeutic House and the Platán Home for the Elderly, the NPM’s report pointed out that residential institutions also have to respect the right of persons with disabilities to choose their residence.
Article 24 of the CRPD – Education

AJB 3341/2016 In the course of his inspection in the Home for Children with Disabilities
 of the Károlyi István Children’s Center, the NPM learned that, although KICC tries to have the children admitted to the primary school of Fót, only a few of the inhabitants attend the local school regularly. The non-admission of children to local schools and the legal environment unsupportive of the inclusive education of children with disabilities cause an impropriety related to the right of the children to protection and care, the principle of equal opportunity and the State's obligation to protect persons living with disabilities through special measures. The NPM requested the competent ministry to prepare the legal grounds for ensuring the participation of children with disabilities in inclusive education, including–inter alia–a strategy specifying the deadlines, the persons responsible and the measurable targets.
� The ombudsman has a dual function: protecting fundamental rights and remedying the shortcomings of public administration. Bernadett Somody: Ombudsman-type protection of rights (ELTE Eötvös Kiadó, Budapest, 2010), p. 24
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� The NPM’s Report AJB-3341/2016 also contains some substantial conclusions in connection with this offsetting strategy.
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� Related cases: Reports AJB-8228/2012, AJB-2624/2012, AJB-7426/2012, AJB-343/2015
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� � HYPERLINK "http://www.ajbh.hu/documents/14315/129172/Annual+Report+2012/de07c143-0041-463a-afba-491a6b8d1680?version=1.0" �http://www.ajbh.hu/documents/14315/129172/Annual+Report+2012/de07c143-0041-463a-afba-491a6b8d1680?version=1.0� see pp. 82–83 and 115–119


� Related case: Report AJB-1086/2013


� � HYPERLINK "http://www.ajbh.hu/documents/14315/129172/Annual+Report+2013/42bc9441-1e90-4963-ad01-8f2819d2c3bf?version=1.0" �http://www.ajbh.hu/documents/14315/129172/Annual+Report+2013/42bc9441-1e90-4963-ad01-8f2819d2c3bf?version=1.0� pp. 40–42


� Related cases: Reports AJB 4082/2016 and AJB 3882/2016


�� HYPERLINK "http://www.ajbh.hu/documents/14315/2445792/Debreceni+Terápiás+Ház+jelentés+összefoglaló-GS_eng_GS_clear.pdf/b0fc7282-832f-4ea6-a521-3da11768cc79" �http://www.ajbh.hu/documents/14315/2445792/Debreceni+Ter%C3%A1pi%C3%A1s+H%C3%A1z+jelent%C3%A9s+%C3%B6sszefoglal%C3%B3-GS_eng_GS_clear.pdf/b0fc7282-832f-4ea6-a521-3da11768cc79� 


�� HYPERLINK "http://www.ajbh.hu/documents/14315/2445792/Remenysugar_Gyermekotthon_jelentes_osszefoglalo_EN_VEGLEGES.pdf/0bdc091e-1d3f-45b5-b720-093c4908a8aa" �http://www.ajbh.hu/documents/14315/2445792/Remenysugar_Gyermekotthon_jelentes_osszefoglalo_EN_VEGLEGES.pdf/0bdc091e-1d3f-45b5-b720-093c4908a8aa�


� � HYPERLINK "http://www.ajbh.hu/documents/14315/2510212/Summary+of+Case+Report+AJB-1603_2016+OPCAT+visit+to+the+Cseppkő%20Children's+Home+in+Fót+(March+1-2.+April+26.+2016).pdf/b6205f3f-f459-4611-8412-45d467c70e6b" �http://www.ajbh.hu/documents/14315/2510212/Summary+of+Case+Report+AJB-1603_2016+OPCAT+visit+to+the+Cseppk%C5%91%20Children%27s+Home+in+F%C3%B3t+%28March+1-2.+April+26.+2016%29.pdf/b6205f3f-f459-4611-8412-45d467c70e6b�





� � HYPERLINK "http://www.ajbh.hu/documents/14315/2510212/Summary+of+Case+Report+AJB-3341_2016+on+the+OPCAT+visit+to+the+Special+Foster+Home+for+Children+with+Disabilities+(August+13+2015).pdf/3c3d3d14-5ac0-46ce-8cba-c08f42d9f3ea" �http://www.ajbh.hu/documents/14315/2510212/Summary+of+Case+Report+AJB-3341_2016+on+the+OPCAT+visit+to+the+Special+Foster+Home+for+Children+with+Disabilities+%28August+13+2015%29.pdf/3c3d3d14-5ac0-46ce-8cba-c08f42d9f3ea�


� In this context see reports AJB-1380/2014 and AJB-1384/2014 of the Commissioner for Fundamental Rights, in which the Commissioner recommended the review and modification of the offsetting strategy in a way that would take into account the requirements and needs of children with disabilities and provide guarantees for the enforcement of the best interest of the children.


� � HYPERLINK "http://www.ajbh.hu/documents/14315/2445792/1424-T_kórház_összegzés+EN.pdf/77dcadfe-e469-4bff-8f46-f0e3a68e9e04" �http://www.ajbh.hu/documents/14315/2445792/1424-T_k%C3%B3rh%C3%A1z_%C3%B6sszegz%C3%A9s+EN.pdf/77dcadfe-e469-4bff-8f46-f0e3a68e9e04� 


� Reports AJB-372/2015 and AJB-1686/2015


� � HYPERLINK "http://www.ajbh.hu/documents/14315/2445792/PlatánENG.pdf/4e7ba743-3df7-4769-be91-496e1942063b" �http://www.ajbh.hu/documents/14315/2445792/Plat%C3%A1nENG.pdf/4e7ba743-3df7-4769-be91-496e1942063b�


� � HYPERLINK "http://www.ajbh.hu/documents/14315/2445792/410-2015_összegzés+(EN).pdf/ebedd172-6291-41f9-b832-cab72eac9e12" �http://www.ajbh.hu/documents/14315/2445792/410-2015_%C3%B6sszegz%C3%A9s+%28EN%29.pdf/ebedd172-6291-41f9-b832-cab72eac9e12�


� � HYPERLINK "http://www.ajbh.hu/documents/14315/2510212/Summary+of+Case+Report+AJB-3341_2016+on+the+OPCAT+visit+to+the+Special+Foster+Home+for+Children+with+Disabilities+(August+13+2015).pdf/3c3d3d14-5ac0-46ce-8cba-c08f42d9f3ea" �http://www.ajbh.hu/documents/14315/2510212/Summary+of+Case+Report+AJB-3341_2016+on+the+OPCAT+visit+to+the+Special+Foster+Home+for+Children+with+Disabilities+%28August+13+2015%29.pdf/3c3d3d14-5ac0-46ce-8cba-c08f42d9f3ea� 
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