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 Introduction
1. The United Nations Committee Against Torture (The Committee) is scheduled to hold hearing on the People’s Republic of China's fifth report (including a report by the Hong Kong Special Administration Region (HKSAR)) on its implementation of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishments (the Convention) in Geneva, Switzerland on 17-18 November 2015.

2. In the past few years, the HKSAR government’s efforts to implement the Convention were feeble, haphazard and insufficient. The Democratic Party presents its concerns and suggestions to the Committee and hopes members will take them up with the HKSAR government during the hearing. We hope the Committee will raise the following topics:  
·  The police's handling of public assemblies
·  The absence of an independent Complaints Against Police Office
·  The Unified Screening Mechanism for Torture claims
·  Foreign domestic workers

3. On 28 September 2014, large-scale demonstrations where held to fight for elections by universal suffrage. The peaceful occupation, which began the following day and lasted 79 days, was called the Umbrella movement. The occupation was widely reported in the international media and won admiration because of its peaceful and non-violent nature. However, the reputation of the Hong Kong police was severely damaged by incidents of unnecessary and excessive use of force, including firing tear gas at thousands of peaceful demonstrators. Public satisfaction with the police fell to the lowest level since the 1997 handover of Hong Kong from British to Chinese rule. 
Use of force by the police during the Umbrella movement
4. Under Article 11, State Party shall keep under systematic review interrogation rules, instructions, methods and practices as well as arrangements for the custody and treatment of persons subjected to any form of arrest, detention or imprisonment in any territory under its jurisdiction, with a view to preventing any cases of torture.

5. The 79-day occupation for universal suffrage: 
· On 28 September 2014 the police fired 87 rounds of tear gas at peaceful protesters in the Admiralty area. The police also used pepper spray, batons and truncheons on demonstrators.

· On 15 October 2014, when the police dispersed protesters occupying the Admiralty area, a television news crew filmed seven policemen tied up demonstrator Ken Tsang and carried him to a dark corner where they kicked and punched him. The seven policemen were suspended from duty. Exactly one year later, the administration announced the seven policemen would be arrested and  charged. On 19 October, they appeared in the Eastern Magistracy and were charged with "causing grievous bodily harm with intent", and one of them was also charged with common assault. However the police also arrested Mr Tsang on 15 October and he also appeared in the same magistracy on 19 October, charged with assaulting police officers and resisting arrest. 

· The administration’s decision to wait one year before charging the seven policemen caused public concern, and the decision to announce the arrest of the seven policemen and the arrest of the Tsang on the same day has been widely criticized as politically motivated and was seen as an attempt to detract attention from the arrest of the seven policemen. The criticism also showed the public’s lack of confidence in the integrity and impartiality of the Secretary for Justice Rimsky Yuen.

6. During the Umbrella movement, the police used excessive force on peaceful protesters and journalists, causing injuries and suffering. This showed a lack of respect for the people’s right of assembly and freedom of expression. The public and some members of the Legislative Council demanded an independent inquiry but it was turned down. 

7. We urge the Committee to ask the HKSAR Government to conduct an independent inquiry to find out why 87 rounds of tear gas were fired at peaceful demonstrators, and why excessive force was used on peaceful demonstrators and journalists. 

Investigation and the right of complaint
8. Under Art.12, State Party shall ensure that the competent authorities proceed to a prompt and impartial investigation, whenever there is reasonable ground to believe that an act of torture has been committed in any territory under its jurisdiction.

9. Under Art.13 State Party shall ensure that any individual who alleges he or she has been subjected to torture in any territory under its jurisdiction has the right to complain to, and to have his case promptly and impartially examined by the competent authorities. 

10. The SAR Government has failed to implement these two articles because it refused to set up an independent and effective system to investigate complaints against the police.

11. All complaints against the police are handled by to the Complaints Against Police Office (CAPO), which is under the Hong Kong Police. For many years, the credibility and impartiality of CAPO has been questioned. This is particularly problematic because vast number of complaints were found to be unsubstantiated. According to CAPO. 829 complaints involving assault by the police were received between 2011 and 2013. Of these, over 84% were endorsed by the Independent Police Complaints Council (IPCC) as "not pursuable" or "withdrawn", while the remaining 16% were mostly classified as "no fault", "false" or "unsubstantiated". 

12. Under the current system, when CAPO has completed investigating a Reportable Complaint, it will submit the report, together with the relevant files, documents and materials, to IPCC for scrutiny. The IPCC was set in 2009 and can only observe, monitor and review complaint cases submitted by CAPO. The IPCC relies heavily on CAPO’s reports in its deliberations and has no power to conduct investigations on its own. Some police officers use legal professional privilege as an excuse to refuse to disclose to the IPCC documents related to complaints. IPCC’s limited access to information further undermines its effectiveness

13. During the 79-day Umbrella movement, police arrested 955 people. As of July 2015, 2% of the cases had begun proceedings in the court. Cases involving 140 people have been dealt with and 40 were acquitted. In some cases, the Magistrate criticized the testimony of the police and directed that some police officers be referred to CAPO for investigation.

14. According to CAPO, up to 9 October 2015, it has received 528 complaints against the police regarding events which took place during the umbrella movement. Of these, 172 cases were considered to have some merit and 150 case reports have been sent to the IPCC.

15. In November 2014, Divisional Commander of Sha Tin Police station, Franklin Chu King-Wai, was accused of using excessive force on demonstrators and passersby in Mong Kok. The case aroused serious public concern. Mr. Chu was questioned by the police. It was agreed that he had used inappropriate force and was suspended from duty. On 10 July 2015, IPCC found the complaint against Mr. Chu –assaulting pedestrians – substantiated. The CAPO raised new points and suggested the IPCC convene another meeting to revisit the case. On 22 July 2015, the IPCC met and upheld its decision. After six months, CAPO and IPCC still could not agree on a verdict on the Chu case. This highlights the ineffectiveness of the IPCC.  

16. In mid-September 2015, IPCC Chairman Kwok Lam Kwong told the news media “society is full of negative emotions in recent years and has a lack of mutual trust.” Such statement undermined the integrity and objectivity of the IPCC.

17. In the past, different UN treaty bodies have expressed concern about the police complaints system in Hong Kong. The UN Human Rights Committee's Concluding Observations in 2013 said that the Committee was concerned that investigation of police misconduct were carried out by the police themselves through CAPO, and that the IPCC has only advisory and oversight functions to monitor and review the work of CAPO. The Committee urged the Hong Kong government to take necessary measures to establish a fully independent mechanism mandated to conduct independent, proper and effective investigations into complaints about the inappropriate use of force and other abuse of power by the police, and to formulate binding decisions with respect to investigations conducted and findings regarding such complaints.

18. We urge the Committee to call on the HKSAR government to establish an independent agency with power to investigate complaints against the police and power to formulate binding decisions.

Unified Screening Mechanism for Claimants of Torture
19. In March 2014 a Unified Screening Mechanism (USM) commenced operation to determine claims for non-refoulement protection against expulsion, return or extradition from Hong Kong to another country. The Government said the USM will enhance implementation of policy objective to process claims for non-refoulement protection that will meet the high standards of fairness required by law, and will prevent abuse by economic migrants who aim to protract their unlawful stay in Hong Kong.

20. The creation of a USM created expectation of fairness, expeditious decision-making and transparency. However, it has failed to deliver. There is a lack of clarity surrounding various aspects of the process, including the country of origin reports that are relied upon by the Immigration Department in deciding as to whether it is safe to return an individual to his country of origin. The need for transparency is important in relation to the qualification and experience of medical examiners who assess claimants and whose opinion is critical. It is unclear what training/experience these professionals possess. A further impediment to the process is the decisions of the Torture Claims Appeal Board are not available publicly. Such a lack of transparency falls short of the high standards of fairness applicable to a determination of a claim for protection.

21. Furthermore, the need for training for all professionals (duty lawyers, medical examiners and decision-makers) involved in handling torture claims cannot be over-emphasized. Given that this is a relatively nascent area of law in Hong Kong and bearing mind the sparse guidance available on interpreting cruel, inhuman or degrading treatment or punishment, the need for training is even more pressing. The complexity of issues such as assessment of country conditions, state consent and the risk of persecution have all been examined in appeals lodged with the Court of Appeal and warrant thorough study and training.

22. Another area for training would be the identification of victims of trafficking. In such cases, the  risk on return pursuant to Article 3 of the Convention is assessed by determining risk of reprisals to the individual on return and also the risk of re-trafficking. Unless the individual is identified as a trafficking victim, the risk on return assessment is likely to be incomplete.  

23. As cases challenging decisions made by the Immigration Department and the Torture claims Appeal Board make their way to the already overburdened courts, the low success rates despite the high volume of applications could undermine the fairness and efficiency of the USM. Up to May 2015, there were 9,884 people who claimed to be victims of torture or are seeking asylum as refugees. The USM started out with a cumbersome legacy of a backlog of cases that are slowly making their way through the system. Meanwhile, claimants are not allowed to work and are given very little subsistence support by the government. This often leads to illegal working to support unmet needs and in some cases criminality.

24. Thus, there is understandable concern about illegal employment and security problems arising from the lengthy time needed for processing non-refoulement claims. If a more efficient, transparent and fair system is set up to process in claims, the economic migrants who are screened out will be sent back to their home countries speedily, and the genuine cases will receive expeditious and fair treatment. Such a system will deter economic migrants from coming to Hong Kong because they know they will be sent back home very quickly.

25. We call on the Committee to urge the HKSAR Government to allocate more resources to improve the screening process, particularly by injecting greater transparency into key elements of decision making in order to ensure a high standard of fairness. The government should provide adequate and proper training for all professionals who handle torture claims. 

Foreign domestic Worker
26. The horrific abuse suffered by Indonesian domestic worker Erwiana Sulistyaningsih at the hands of her employer, Law Wan-Tung, shocked Hong Kong and made headlines around the world last year. Erwiana was subjected to six months of physical abuse, denied holidays and rest days, and had her pay withheld. Whilst Law was sentenced to six years in prison, the recruitment agency responsible for Erwiana's employment – Chan's Asia Recruitment – was revealed to have repeatedly ignored her pleas for help. In spite of a gross abdication of responsibility, the employment agency was only fined a paltry HK$15,000 for labour law violations. Even more galling for Erwiana's family, Chan's Asia Recruitment is still operating today. The experience of Erwiana should amount to torture. 

27. There are more than 300,000 foreign domestic workers in Hong Kong. The failure of employment agencies to look after the well being of these workers is a matter of great concern. In 2014, the Employment Agencies Administration (EAA) of the Labour Department received 170 complaints against employment agencies (EAs) which provided intermediary service for foreign domestic workers. However, only four EAs were convicted: one for overcharging an foreign domestic workers, two for unlicensed operations, and one for failing to notify the Labour Department of the change of management within the statutory timeframe.

28. We urge the Committee to call on the HKSAR government to give adequate power and recourses to the Labour Department so that it can monitor the over 1,000 employment agencies properly to prevent abuse and exploitation of foreign domestic workers.  
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