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Attn: 		Committee on the Rights of Persons with Disabilities

10 February 2020

Subject: 	ENIL and ASA Submission for the List of Issues on Croatia

Dear members of the Committee on the Rights of Persons with Disabilities,
In view of the forthcoming adoption of the List of issues (LOIs) for Croatia, the European Network on Independent Living (ENIL) from Brussels, Belgium and the Association for Self-Advocacy (ASA) from Zagreb, Croatia would like to bring to your attention some of the barriers faced by persons with disabilities in enjoying their rights under Articles 12 and 19 of the UN Convention on the Rights of Persons with Disabilities (CRPD) in Croatia. Moreover, we have suggested questions which the Croatian Government should answer, in order to explain what measures have been taken to comply with their obligations under the Convention.
Since Croatia’s initial report to the Committee on the Rights of Persons with Disabilities (‘Committee’) and the publication of the Concluding Observations (‘COs’) in 2015, we have identified four main concerns:
1. Lack of access to supported decision-making
In the COs, the Committee recommended that Croatia should “take legislative measures to abolish substitute decision-making regimes” and “introduce legislation to provide a wide range of measures that respect the autonomy, will and preferences of persons with disabilities”. It also asked for legislation to be put in place, that will “provide a wide range of measures that respect the autonomy, will and preferences of persons with disabilities”.
ENIL and ASA welcome the changes in the Family Code that have led to the abolition of plenary guardianship. However, despite these changes in legislation, we are concerned that Croatia remains firmly committed to the guardianship system and substituted decision-making, instead of moving towards a system of supported decision-making, in line with the Committee’s recommendations.
According to official data, there are still about 17,918 persons with disabilities deprived of legal capacity (as of 31 December 2017). All of them will go through a process of review, whereby their legal capacity will either be partially or fully restored by the Courts. However, between 2015 and the end of 2018, only 273 persons have had their legal capacity partially restored, while 95 persons had their capacity fully restored.[footnoteRef:1] [1:  Ombudsperson for Persons with Disabilities, Republic of Croatia, Activity Report for 2018, p. 70; see: http://posi.hr/wp-content/uploads/2019/04/Izvješće-o-radu-Pravobranitelja-za-osobe-s-invaliditetom-za-2018.-godinu.pdf ] 

Moreover, while all persons with disabilities should, based on this law, regain some or all of their legal capacity, they will not be provided with any form of supported decision-making. This means that persons with disabilities will be subject to criminal and misdemeanour liability in all those areas in which their legal capacity has been restored, without the system recognising they may need support in exercising their newly acquired rights and responsibilities. In this respect, protests by organisations of persons with intellectual disabilities against the new Family Code have been completely ignored by the Government and the Ministry of Demography, Family, Youth and Social Policy.
Also, we have concerns about the process of legal capacity review, whereby persons concerned are represented in Court by the professional guardian from the Centre for Social Welfare, instead of their legal representative. Due to Centres for Social Welfare being understaffed, we are not aware of any situation when the professional guardian went to the Court to support the beneficiary. Persons with disabilities are in most of the cases left alone, without any support. 
There continue to be cases whereby one person acts as a guardian for over 20 persons; this is often their sole service provider in either institutional or community-based care, who is then the guardian to all or some of the service users. We are concerned that this places service providers in the conflict of interest situation and creates opportunities for abuse of beneficiaries’ property rights, among other.[footnoteRef:2] This practice was reported on several occasions to the Ministry of Demography, Family, Youth and Social Policy by ASA, without any result. [2:  Dr. Katarina Sokic and Dr. Jelena Uzelac, Effectus College for Law and Finance, Property rights of persons with disabilities under guardianship; see: https://www.researchgate.net/publication/331210044] 

Questions:
1. What steps have been taken by the Government to amend the Family Code, with the aim to restore full legal capacity to all persons with disabilities and develop a system of assistance and support in decision-making that respects the autonomy, will, and preferences of each person with disabilities, including about where, how, and with whom they want to live? 
2. What steps have been taken by the Government to involve the widest possible range of stakeholders in a public consultation, with the purpose of developing a supported decision-making system?
3. While the system of guardianship is still in place, what steps have been taken by the Government to ensure that the individuals’ sole service provider does not also act as their guardian?
4. What steps have been taken by the Government to ensure financial support and to strengthen the self-advocacy of persons with disabilities, especially those who are traditionally most vulnerable to the practice of deprivation of legal capacity, such as persons with intellectual disabilities and persons with mental health problems?
2. Failure to make progress in the process of deinstitutionalisation and to ensure that it facilitates independent and community living
In the 2015 COs, the Committee recommended that Croatia should involve “all institutions for all persons with disabilities, as well as foster families for adults with disabilities” in the process of deinstitutionalisation.
Although the previous Government has taken a number of steps to advance the process of transition from institutional care to community-based services between 2012 and 2015, by supporting the transformation of social care homes into community-based providers, these efforts have had very limited success. While approximately 1,000 beneficiaries were deinstitutionalized, only one institution (in Ozalj) had fully closed and the process of deinstitutionalisation has practically come to a halt under the current Government. ENIL, ASA and Human Rights Watch have written several letters in 2018 to the Prime Minister and the Ministry of Demography, Family, Youth and Social Policy, expressing concerns about the lack of progress in moving people out of institutions, and the continued lack of opportunities for independent living.[footnoteRef:3] These appeals, also communicated to the European Commission, have fallen short of receiving any significant attention by the Government. [3:  See: https://enil.eu/news/croatia-end-confinement-of-people-with-disabilities/  and https://enil.eu/news/di-process-slows-down-in-croatia/ ] 

Furthermore, we are concerned that the process of deinstitutionalisation tends to be characterised by relocation of persons with disabilities from one residential placement to another, without having a choice of where and with whom they will live and without being fully informed about what the process involves. A total of 371 adults with disabilities who previously lived in large long-stay residential institutions now live in organised housing provided by the institutions that went through the process of transformation.[footnoteRef:4] Most of them (317) live in organized housing provided by the four most successful institutions (Ozalj (Jaskovo) – 72, Osijek – 71, Zagreb (Orlovac) – 90 and Stančić – 84). [4:  Ombudsperson for Persons with Disabilities, Republic of Croatia, Activity Report for 2018, p. 234.] 

Thus, the dominant care model is preserved, rather than replaced with independent living. It is characterised by a dependency of the user on one service provider (providing both housing and support), with the provider also in most cases playing the role of the guardian to service users. Thus, it appears that providing persons with disabilities with choice and control over their lives is not an objective for those managing the process of deinstitutionalization.
All of the above often leads to extremely difficult and conflicting situations. Institutions that have undergone the process of deinstitutionalization and have transformed themselves into community-based service providers are still operating under the rules and by-laws applicable in the old-style institutions. This significantly limits the freedom and independence of persons with disabilities and at the same time increases the dependence on the service provider.
For example, the service user has no control over the means by which his/her social services are provided, even when those services are fully paid for by the user. By an act of the administrative body, the user is referred to a particular service provider and all their funds are transferred to the service provider's account, so that the beneficiary has no control over their finance. As the prices of support services are not individualised, service providers receive an equal amount of funding for all the beneficiaries they provide the services to, regardless of the level of their support needs. Upon receiving these funds, service providers have complete freedom to distribute them at their own discretion and have no obligation to provide the beneficiary with any insight or information on how their support package is spent.
Questions:
1. What steps has the Croatian Government taken to ensure that under its deinstitutionalization plan, every person with disabilities (of any age), irrespective of whether they live in a state or private institution, long-term care in a psychiatric hospital, a family home, or foster care, is guaranteed an equal opportunity to live independently in the community with support as necessary?  
2. When steps has the Government taken to amend all obsolete by-laws and institutional rules developed for institutional care that prevent individuals’ opportunities for independent living and for receiving community-based support?
3. What steps have been taken to amend the Social Welfare Act to prohibit a guardian from having the authority to place a person in an institution or in any other living arrangement without that person’s consent?
4. What actions has the Croatian Government taken to abolish any legislation, including the Social Welfare Act, that permits the deprivation of liberty of persons with disabilities on a discriminatory basis?

3. Failure to include foster care for adults with disabilities and “family homes” in the process of deinstitutionalisation
As stated above, although the number of persons in old-style institutions has decreased slightly over the years, the number of persons in other types of residential care settings has increased. (See table below)
Table: Adults with disabilities living outside of the family[footnoteRef:5] [5:  Ombudsperson for Persons with Disabilities, Republic of Croatia, Activity Report for 2017, p. 216; see: http://posi.hr/wp-content/uploads/2018/04/Izvješće-o-radu-Pravobranitelja-za-osobe-s-invaliditetom-2017..pdf See also Government statistics at: https://mdomsp.gov.hr/UserDocsImages/Vijesti2018/Proces%20transformacije%20i%20deinstitucionalizacije/Plan%202018-2020.pdf] 

	
	2014
	2015
	2016
	2017

	Long-stay residential institution
	9,891
	7,971
	7,910
	7,166

	“Family home”
	719
	690
	695
	770

	Foster care
	4,001
	4,151
	4,210
	4,411

	Total
	14,611
	12,812
	12,915
	12,347



ENIL and ASA are particularly concerned about the continued increase in the number of persons with disabilities in foster care for adults and in the so-called “family homes” (accommodating up to 20 persons). Both services, as well as private institutions, while criticised by the Committee, the Ombudsperson for Persons with Disabilities[footnoteRef:6] and disabled person’s organisations (including organisations representing persons with intellectual disabilities), have been left out of deinstitutionalisation strategies and continue to be expanded by the Ministry of Demography, Family, Youth and Social Policy. In addition, the Government and the Ministry are statistically presenting adults living in foster families and “family homes” as living in the community and receiving community support. This is because Article 74, para 3 of the Social Welfare Act (from 2013) defines both services as non-institutional care.  [6:  Buljevac, M. et al, Postivanje prava osoba s invaliditetom smjestenih u udomiteljskim obiteljima i obiteljskim domovina, 2016; see: https://posi.hr/publikacije/ ] 

Government’s support for these two types of segregating services is also evident in the recently adopted Deinstitutionalisation Plan 2018 - 2020[footnoteRef:7], where the only priorities for strengthening services for adults with disabilities are the development of foster care and “family homes”. Moreover, consecutive amendments of the Social Welfare Act in 2015, 2016, 2017 and 2019 failed to take into account the Committee’s recommendations and amend the problematic articles. Finally, at the end of 2018, despite warnings from the Ombudsperson and the civil society organisations, the new Foster Care Act[footnoteRef:8] was adopted which increased the salary paid to foster carers for adults, thus providing further incentives for placement of adults into this type of service. It is worth noting that the Croatian Government also planned to spend EU funds on both foster care for adults and “family homes”, by applying for funding under EU’s Structural Reform Support Programme.[footnoteRef:9] [7:  See: https://mdomsp.gov.hr/UserDocsImages/Vijesti2018/Proces%20transformacije%20i%20deinstitucionalizacije/Plan%202018-2020.pdf]  [8:  See: https://mdomsp.gov.hr/vijesti-8/vlada-prihvacen-nacrt-prijedloga-zakona-o-udomiteljstvu-10231/10231]  [9:  Correspondence between ENIL and the European Commission.] 

Given the non-compliance of foster care for adults with Article 19 CRPD, ENIL and ASA are particularly concerned by the public promotion of this service by the Government. Thus, the annual prize for the best foster carers[footnoteRef:10], awarded annually by the Ministry of Demography, Family, Youth and Social Policy, includes awards for foster carers for children, but also adults, and receives significant media attention. It is worth noting that no other social care service receives is subject to such promotion, which shows that foster care for children and adults with disabilities is seen by the Government as the main alternative to residential institutions. [10:  See, for example: https://mdomsp.gov.hr/vijesti-8/svecano-dodijeljene-nagrade-udomiteljima-za-izuzetne-uspjehe-ostvarene-u-promicanju-i-obavljanju-udomiteljstva-u-2019-godini/11002 and https://direktno.hr/zivot/obitelj/murganic-urucila-nagrade-udomiteljima-te-najavila-znacajan-financijski-iskorak-za-udomiteljske-obitelji-134386/] 


Questions:
1. What steps have been taken by the Government to include all institutions for persons with disabilities, including “family homes”, as well as foster families for adults with disabilities, in the deinstitutionalisation process?
2. What steps have been taken to ensure that no public or private funding is used to support institutionalisation of persons with disabilities, including in foster care for adults and family homes?
3. What steps have been taken to ensure that, in official statistics, people who are placed in foster families and “family homes” are presented together with other data for residential placements, not as those living in the community?
4. What steps have been taken by the Government to promote the full inclusion and participation of persons in the community through access to a range of community-based services, including personal assistance, and to mainstream services, such as health care, transport, housing, education and other?
5. What steps have been taken by the Government to ensure that persons with disabilities, of all ages, and their representative organisations are fully including in the process of adoption of any future deinstitutionalisation strategies and action plans?
4. Lack of access to personal assistance
In the 2015 Concluding Observations, the Committee called for “the adoption of a legal framework providing for the right to community-based personal assistance services” in Croatia.
While ENIL and ASA welcome the increase in the number of personal assistance users from 500 users in 2015 to 1,736 in 2019, we are concerned that, to date, legislation on personal assistance has not yet been adopted. The personal assistance service continues to be provided on a project basis and is partially funded by EU Funds, which brings into question its continuity and its long-term sustainability.
In addition to the lack of legislation, personal assistance in Croatia is not fully compliant with the definition in the General Comment 5, on Article 19 CRPD. In most cases, it is limited to 20 hours per week, with no possibility for persons with disabilities to use it over the weekend. Thus, those who require more than 4 hrs per day, and support during weekends, must rely on informal care or hire additional assistance from their (or their families’) income. Furthermore, at the moment, personal assistance is provided only through DPOs, with the disabled person not having the option of directly hiring their personal assistant(s) through personal budgets or direct payments. The training of assistants is also carried out by DPOs, rather than disabled persons themselves. Both the limited funding (i.e. the restricted number of hours) and the restricted choice in how personal assistance is provided and managed limit the choice and control of persons with disabilities, and their opportunities to fully participate in the community.
Questions: 
1. What steps has the Croatian Government taken to adopt legislation on personal assistance, and to ensure that such legislation conforms fully with the definition of personal assistance in the General Comment 5?
2. What steps have been taken by the Government to ensure that persons with disabilities, of all ages, and their representative organisations are fully including in the process of adoption of such legislation?

[bookmark: _GoBack]We thank you in advance for taking this letter into consideration. Please do not hesitate to contact Damjan Janjušević at the Association for Self-Advocacy, damjan@samozastupanje.hr, or Ines Bulić Cojocariu at the European Network on Independent Living, ines.bulic@enil.eu for any further information.
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