
                                                                                       [image: Afbeelding met tekst

Automatisch gegenereerde beschrijving]             [image: Home]
	Submission to the                 UN Human Rights Committee concerning BELGIUM 
(follow-up procedure)

	139th Session (9 Oct 2023 - 3 Nov 2023) 


	By the Federal Institute for the protection and promotion of Human Rights and the Federal Migration Centre Myria





17 July 2023




[image: Home][image: Afbeelding met tekst

Automatisch gegenereerde beschrijving]






Presentation of the contributors
[image: Afbeelding met tekst

Automatisch gegenereerde beschrijving]


Federal Institute for the protection and promotion of Human Rights

The Federal Institute for the protection and promotion of Human Rights (FIRM/IFDH) is an
independent institution created by the Act of 12 May 2019 in accordance with the Paris Principles on
national institutions for the promotion and protection of human rights. Its mandate covers all federal
matters relating to the protection of fundamental rights for which no other independent body for the
protection and promotion of human rights has been designated.
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Federal Migration Centre Myria
Myria, the Belgian Federal Migration Centre, is an independent public body. It analyses migration, defends the rights of foreigners and combats human smuggling and trafficking. Myria promotes public policies based on evidence and human rights.





Introduction
In accordance with rule 75(1) of the Committee’s rules of procedure, the Committee identified three of its concluding recommendations on the sixth periodic report of Belgium[footnoteRef:2] to be subject to the follow-up procedure. These include the recommendations in paragraphs 10 (Federal Institute for the protection and promotion of Human Rights), 14 (repatriation of all children of Belgian nationals in conflict zones) and 30 (detention for reasons related to immigration). [2:  Human Rights Committee, Concluding observations on the sixth periodic report of Belgium, CCPR/C/BEL/CO/6, 6 December 2019.] 

On 31 January 2022, the Belgian government provided information regarding these recommendations.[footnoteRef:3]  [3:  Human Rights Committee, Information received from Belgium on the follow-up to the concluding observations on its sixth periodic report, CCPR/C/BEL/FCO/6, 31 January 2022.] 

In the present joint submission, the Federal Institute for the protection and promotion of Human Rights (FIRM/IFDH) (Recommendations 10 and 30) and the Federal Migration Centre Myria (Recommendation 14) would like to provide additional background to the Committee regarding the aforementioned topics and suggest 15 recommendations. This submission takes into account input received from the Kinderrechtencommissariaat[footnoteRef:4] and the Délégué général de la Communauté française aux droits de l'enfant (DGDE)[footnoteRef:5]. [4:  https://kinderrechten.be. ]  [5:  http://www.dgde.cfwb.be. ] 


Recommendation 10: Federal Institute for the protection and promotion of Human Rights

FIRM/IFDH was created by the Act of 12 May 2019[footnoteRef:6] to provide Belgium with a national human rights institution in accordance with the Paris Principles.[footnoteRef:7] It was awarded accreditation status ‘B’ by GANHRI in 2023. The 12 members of the Board of Directors are appointed by the Federal Parliament.[footnoteRef:8] FIRM/IFDH provides opinions, recommendations and reports to Belgian authorities, encourages Belgian authorities to comply with their international obligations, cooperates with the international human rights mechanisms, and collaborates with relevant public institutions and civil society.[footnoteRef:9] [6:  Belgium, Loi du 12 mai 2019 portant création d’un Institut fédéral pour la protection et la promotion des droits humains, Belgian Official Gazette of 21 June 2019.]  [7:  FIRM/IFDH carries out its tasks in complete independence. It is an associated member of the European Network of National Human Rights Institutions (ENNHRI) since April 2021. Loi du 12 mai 2019 portant création d’un Institut fédéral pour la protection et la promotion des droits humains, Belgian Official Gazette of 21 June 2019, art. 6 §1.]  [8:  Belgium, Loi du 12 mai 2019 portant création d’un Institut fédéral pour la protection et la promotion des droits humains, Belgian Official Gazette of 21 June 2019, arts. 10-12.]  [9:  Ibid., art. 5.] 

FIRM/IFDH’s mandate is to protect and promote all human rights in Belgium regarding matters dealt with at the federal level.[footnoteRef:10] The Act includes the prospect of future expansion to matters at the level of Communities and Regions (interfederalisation).[footnoteRef:11] At the Flemish level, a decree[footnoteRef:12]  establishing a Flemish Human Rights Institute (‘Vlaams Mensenrechteninstituut’) was adopted in October 2022. This new institute is mandated to protect and promote human rights in all matters falling under the powers of the Flemish Community and Region. Cooperation between FIRM/IFDH and the Flemish Human Rights Institute is envisaged, as mentioned by the Flemish Minister Bart Somers in his policy declaration for 2023.[footnoteRef:13]  [10:  Ibid., art. 4 §1.]  [11:  Ibid., art. 21 §1.]  [12:  Flanders, Decreet tot oprichting van een Vlaams Mensenrechteninstituut, Official Gazette of 9 November 2022.]  [13:  Flemish Minister of Interior, Administration, Integration and Equal Opportunities, Beleids- en begrotingstoelichting Gelijke Kansen, Integratie en Inburgering: Begroting 2023, 28 October 2022.] 

As FIRM/IFDH’s mandate may be expanded to matters under the competence of the Brussels Region, the French and German Communities and the Walloon Region (but not those under the competence of the Flemish Community which now fall to the Flemish Human Rights Institute), this implies that the interfederalisation of the Institute will be asymmetrical.
FIRM/IFDH has a residual mandate and primarily focuses on human rights issues for which no other independent public body is competent.[footnoteRef:14] It collaborates with other bodies that have a human rights mandate,[footnoteRef:15] including, for instance (but not limited to), the Kinderrechtencommissariaat, the Délégué général de la Communauté française aux droits de l'enfant, IGVM/IEFH, Unia,  Myria, Combat Poverty Service and CTRG/CCSP.  [14:  Belgium, Loi du 12 mai 2019 portant création d’un Institut fédéral pour la protection et la promotion des droits humains, Belgian Official Gazette of 21 June 2019, art. 4 §1.]  [15:  Idem.] 

FIRM/IFDH currently cannot receive individual complaints, but such a mechanism is envisaged by the federal government.[footnoteRef:16] [16:  Federal government, Accord de gouvernement, 30 September 2020, p. 85.] 

FIRM/IFDH was recently also awarded the additional competence of supporting whistleblowers under the new Belgian federal whistleblower legislation (pursuant to EU Directive 2019/1937). In February 2023, FIRM/IFDH was also appointed by the Belgian Ministry of Justice as national focal point on the fight against SLAPP in the sense of Commission Recommendation (EU) 2022/758 of 27 April 2022 on protecting journalists and human rights defenders who engage in public participation from manifestly unfounded or abusive court proceedings (‘Strategic lawsuits against public participation’).
The secretariat became operational on 1 February 2021. It currently has thirteen staff members, including a director, five legal officers, one research officer, one advocacy officer, one communications officer, two persons in charge of human resources and administration and two persons in charge of whistleblower support. The recruitment process of 6 additional staff members is ongoing. The budget (891.421,92€ for 2021; 1.471.847,19€. € for 2022; 2.776.000 € for 2023) is annually allocated by the federal parliament, and autonomously managed by FIRM/IFDH. FIRM/IFDH envisages an annual increase of its staff and budget to fully fulfil its mandate.
In 2022, FIRM-IFDH issued 15 advisory opinions, 4 reports (including 3 parallel reports to UN treaty bodies), 3 ‘Rule 9’ submissions before the Committee of Ministers of the Council of Europe and 5 other policy documents. A full account of its activities can be found in its annual report.[footnoteRef:17] [17:  FIRM/IFDH, Rapport annuel 2022, 25 May 2023.] 


RECOMMENDATIONS

FIRM/IFDH should be given the competence to receive individual complaints. 
The Belgian authorities should work towards the interfederalisation of the FIRM/IFDH.
The Belgian parliament should continue to provide FIRM/IFDH with sufficient financial, human and technical resources to fully fulfil its role to the highest standards, including sufficient resources for all mandated activities. Where FIRM/IFDH is given additional responsibilities by the State, additional financial resources should be provided to enable it to assume these functions.

Recommendation 14: Repatriation of all children of Belgian nationals in conflict zones
In its 2019 Concluding observations on Belgium’s report[footnoteRef:18], the Human Rights Committee expressed its concern for the children born to Belgian nationals in conflict zones and urged the State to facilitate their repatriation, and ensure their access to rehabilitation services and care upon repatriation. The following years saw a number of developments: in March 2021, Belgium announced that it intended to repatriate all children under the age of twelve, along with their mothers, and that it would examine the situation of older children and mothers "on a case-by-case” basis. In case of a lack of a birth certificate to document the Belgian origin of the children, DNA tests could be required.[footnoteRef:19] Lastly, the repatriation was strictly voluntary.  [18:  Human Rights Committee, Concluding observations on the sixth periodic report of Belgium, CCPR/C/BEL/CO/6, 6 December 2019, §§ 13-14. ]  [19:  Human Rights Committee, Information received from Belgium on the follow-up to the concluding observations on its sixth periodic report, CCPR/C/BEL/FCO/6, 31 January 2022.] 

Ten children and six mothers were repatriated under these conditions on 16 July 2021,[footnoteRef:20] and sixteen children and six mothers on 21 June 2022.[footnoteRef:21] A further four children and three women were brought back from Turkey at an undisclosed date in 2022,[footnoteRef:22] bringing the total to thirty children and fifteen women (deemed Foreign Terrorist Fighters) repatriated since the last examination by the Committee. Since then, the Committee on the Rights of the Child[footnoteRef:23] as well as several UN bodies[footnoteRef:24] have also considered that Belgium has an obligation to repatriate its nationals, and that it should develop mechanisms for the identification, repatriation and assistance of Belgian children or alleged Belgian children, as well as their family members. [20:  R.T.B.F., Six femmes et 10 enfants « qui ont émis le souhait d’un retour volontaire en Belgique » ont été rapatriés de Syrie, 17 July 2021.]  [21:  See OCAM, Rapatriement d’enfants belges et des mères depuis la zone de conflit en Syrie , 21 June 2022.  ]  [22:  House of Representatives of Belgium, Questions and Written Answers – 18 January 2023, réponse du Vice-premier ministre et ministre de la Justice à la question n°1525 de Madame la députée Barbara Pas du 22 novembre 2022, QRVA 55 101, p. 367. ]  [23:  Committee on the Rights of the Child, Concluding observations on the combined fifth and sixth reports of Belgium, 28 February 2019, CRC/C/BEL/CO/5-6, para. 50.]  [24:  UN OHCHR, Office of the High Commissioner, ”Syria: UN Experts urge 57 states to repatriate women and children from squalid camps”, 8 February 2021.] 

In June 2021, FIRM/IFDH wrote that between twenty and forty Belgian children and their parents lived in Syrian detention camps administered by the Kurdish authorities, mainly al-Hol and Roj.[footnoteRef:25] The living conditions were described as "appalling"[footnoteRef:26] due to overcrowding, lack of care, and constant violence. In October 2022, after the last large repatriation, the DGDE and the NGO DEI-Belgique called on the government to repatriate “without delay” the 17 Belgian children that remained in Syrian camps.[footnoteRef:27] This estimation does not represent the total number of Belgian children remaining in north-east Syria, since it does not account for children whose nationality is difficult to establish, children present outside of those camps (including detained in prisons), nor for the children and their mothers who refused repatriation.[footnoteRef:28] The actual number could be significantly higher: up to 120 children remain in the region according to the DGDE.  [25:  For more accurate references, see FIRM-IFDH, Parallel report to the Committee against torture, Fourth periodic report of Belgium, 71st session, June 2022, p. 41. ]  [26:  In French ”épouvantables”. See Court of Appeal of Brussels (fr), 5 March 2020, no. 2020/KR/60, unpublished.]  [27:  DEI – Belgique and DGDE, Communiqué de presse, les enfants encore retenus dans des camps en Syrie doivent être rapatriés sans délai, 17 October 2022. ]  [28:  Among other reasons, because they would be certain to be separated from their children upon arrival in Belgium. ] 

In light of these elements, a number of conclusions and recommendations can be formulated:
RECOMMENDATIONS

Transparency:
 
It is imperative that Belgian authorities provide clear information on the number of children detained in Al Hol and Roj who, according to the authorities, are eligible for repatriation. They should also provide precise information on the number of children who do not fit precisely into these criteria, and the reasons for any refusal.

Repatriation:

Belgian authorities should urgently repatriate all Belgian minors or presumed minors, regardless of their age or involvement in the Syrian conflict and including those who trace their filiation through a Belgian father without acknowledgment of paternity, within two months of the Committee's findings. They should repatriate their parents as well, regardless of their nationality, provided that the existence of a parent-child relationship can reasonably be established and that they consent.
The difference between children younger than 12 years old and those older is not compatible with Belgium’s obligations under international law. The State should seek out actively and repatriate boys aged over 12 who are held within the deradicalization centers run by the Kurdish authorities. Children aged over 12 present who are in the camps should not be subject to the repatriation rule on a case-by-case basis and, given the time spent in the camps, they should be repatriated as a priority. 
The State should increase its proactive efforts in locating and identifying the 120 minors believed to be in the area, and draw up a repatriation and protection procedure for these potentially Belgian children.

Parental information:

The Belgian State immediately separates the children from their mothers upon their return, creating lasting psychological damage.[footnoteRef:29] Yet, there are several ways that this damage could be reduced. [29:  G. Loots and H. Jamaï, Rapport sur l’accueil et la (ré-)intégration des enfants ayant séjourné dans des camps de détention du nord-est de la Syrie – Le retour, 5 June 2022, p. 17.] 


The State should improve the information given to mothers about the arrival at the airport and the future separation from their children due to their transfer to a prison. Adequate communication tools should be developed, underlining that the separation from their children will be temporary, and that contact with them will be maintained during their incarceration. Given that repatriation is conditioned upon the mother's agreement, she needs to receive clear information about the sentence she will undergo and the care these children will receive from specialized services.

Personal Data Protection

Currently, 130 children are mentioned in the “Extremism and Terrorism” (T.E.R.) database[footnoteRef:30], because one of their biological or adoptive parents is registered on the list as a Foreign Terrorist Fighter. This database can lead to important restrictions regarding their right to privacy, future employment or freedom of movement. The State should remove those children from the T.E.R. database and prevent their future registration. [30:  For more information on the database, see OCAM, Common Database. ] 



Recommendation 30: Detention for reasons related to immigration
Prohibition of detention of children not enshrined in the law
Although the current federal government has made a commitment not to detain minors, there is no legal provision that forbids it. Additionally, people in irregular stay who declare that they are minors can still be detained during the age determination procedure.
RECOMMENDATION

The prohibition of detention of children should be enshrined explicitly in the law.

Separation families with minor children
Myria is concerned about the recent detention of parents in a closed center, separated from their children, who stay behind with relatives. The Council of State ruled in 2016 that this practice led to a disproportionate interference with the right to respect for family life.[footnoteRef:31] The Court stated that it “is obviously inconceivable that the (Belgian authorities) intend to hold one member of the family "hostage" to ensure that the rest of the family submits to the removal measure, in order to obtain the release of the detained family member.” In the case of one mother detained in May 2023, the courts concluded that her detention was not illegal[footnoteRef:32] but did not examine the impact of the detention on her children or their best interest. [31:  Belgian Council of State, judgment no. 234.577, 28 April 2016, p. 16. “(…) le Conseil d’Etat n’aperçoit pas en quoi elle serait pertinente pour garantir l’éloignement effectif de la famille, sauf à imaginer, ce qui est à l’évidence inconcevable, que la partie adverse entendrait de la sorte retenir un membre de la famille en « otage » pour s’assurer que le reste de la famille se soumettra à la mesure d’éloignement afin de récupérer le membre de la famille retenu”.]  [32:  Appeal Court of Brussels, chambre des mises en accusation, 3 June 2023, judgment n° K/1555/23, that confirms the first instance judgment (Chambre du conseil), 22 May 2023. ] 

RECOMMENDATION

A legal provision should guarantee that the principles of the best interest of the child and respect for the family unit are taken into consideration when administrative and judicial decisions are taken.

Non-refoulement and detention
The continuing practice of detaining applicants for international protection at the border raises concerns. There should be more guarantees that less coercive measures are insufficient and these measures (alternatives to detention, ATD) should be made available on a large scale. According to Myria, the law should state explicitly that applicants should be released when no decision has been made within 4 weeks, from the moment when the application for international protection is lodged.[footnoteRef:33] Additionally, Myria is concerned about the lack of sufficient procedural guarantees for beneficiaries of international protection at the border.[footnoteRef:34] [33:  Myria, Retour, detention et éloignement des étrangers en Belgique. Un regard sur le monitoring des éloignements, 2021, p. 123.]  [34:  Myria was made aware of a case of refoulement of a beneficiary of international protection. There was no examination of his claims concerning his documents and his protection status was not withdrawn before he was sent back to his country of origin (CALL 31 March, No 287056).] 

RECOMMENDATION

The law should state explicitly that asylum seekers should be released when no decision has been made within 4 weeks, from the moment when the application for international protection is lodged.


Monitoring of detention and deportation operations
The monitoring mechanism of detention and forced return operations is insufficiently effective and independent, especially as the government plans to expand its detention capacity significantly. The AIG[footnoteRef:35] has insufficient means to control a substantial number of deportations[footnoteRef:36] and is not sufficiently independent, according to Myria. Only a small number of deportations are monitored: e.g., in 2019 only 1,7% of all deportations was monitored. An effective monitoring mechanism requires sufficient and structural funding, reliance on independent translators when needed, the introduction of a video monitoring system for all deportations and an end to the secondment of agents from the federal police to the AIG. Monitoring operations should start as often as possible at the detention facility, and every deportee should be informed about their right to file a complaint, regardless of whether the deportee expresses the intent to do so.[footnoteRef:37] Myria is concerned that AIG does not systematically inform deported persons about their right to file a complaint when they don’t resist or explicitly complain during the deportation operation.[footnoteRef:38] [35:  Inspection générale de la Police Fédérale et de la Police Locale.]  [36:  In its most recent annual report, the AIG claims to be understaffed by 62% with regard to their task of the monitoring of return operations. On top of that, they are largely funded by temporary AMIF funds, which leads to insecurity and temporary unavailability of most of their funding (source: AIG, Rapport annuel 2022. Contrôle du retour forcé, 2023, p. 12). ]  [37:  Data based on analysis made by Myria in Myria, Retour, detention et éloignement des étrangers en Belgique. Un regard sur le monitoring des éloignements, 2021, p. 79, pp. 123-126.]  [38:  “Si la personne à éloigner collabore à son éloignement forcé sans porter de griefs (atteintes/menaces d’atteintes à son intégrité physique/psychique, atteintes au respect de sa dignité humaine…) à l’encontre des parties prenantes dans ce processus, les collaborateurs de l’AIG doivent alors veiller à ce que les moments où ils s’engagent dans une conversation avec la personne n’influencent pas l’état d’esprit de celle-ci. La décision d’informer d’initiative l’étranger, sur le mécanisme de plaintes, à ce moment-là et dans une telle situation, fait peu sens et pourrait même constituer un risque pour la suite du déroulement du retour force” (AIG, Rapport annuel 2022. Contrôle du retour forcé, 2023, p. 19).] 

RECOMMENDATION

The monitoring of detention and deportation must be done effectively, by an independent organisation that is accountable to parliament, has sufficient means to perform checks and should be reinforced by video monitoring.

Alternatives to detention (ATD)
Mid 2021, the immigration office expanded its use of ATD by introducing individual case management (ICAM). Some pilot programs were also set up by NGOs or by a collaboration of several authorities.[footnoteRef:39]  Although the introduction of ICAM is a positive evolution, it is regrettable that case management is not done by independent caseworkers. [39:  See, for example, https://www.desocialekaart.be/fiches/636390/algemeen and  https://jrsbelgium.org/Plan-Together-564.] 

The current legal basis for the ATD doesn’t offer sufficient legal certainty. Myria repeats its recommendation that an expansion of the alternatives and determination in a royal decree is needed.[footnoteRef:40]  [40:  Myria in Myria, Retour, detention et éloignement des étrangers en Belgique. Un regard sur le monitoring des éloignements, 2021, p. 123.] 

Although, in principle, participants are not detained while they participate in case management, it is unclear whether ICAM leads to a reduction of the number of detained persons annually.
RECOMMENDATION

The alternatives for detention should be expanded, they should be enshrined in the law and sufficient funds should be provided.

Insufficient legal review of detention 
There are serious concerns about the lack of effectiveness of the legal review of administrative detention by Belgian courts. Foreigners can be detained in closed centres for months without being able to obtain a final judicial decision on the legality of their detention. The judicial appeal procedure regarding administrative detention does not offer the same procedural safeguards as the one applicable to suspects in temporary detention in prisons. No change in the Belgian law was made to implement the judgments Makdoudi and Saqawat of the European Court of Human Rights.[footnoteRef:41] [41:  IFDH, Myria, Communication du 24 mars 2022 au sujet de l’exécution des arrêts Makdoudi c. Belgique et Saqawat c. Belgique, pp. 2-10. The Belgian Court of cassation implemented only partially the Saqawat judgment (Cass., 27 September 2022, P.22.1122.N, P.22.1181.N) and still declared the appeal inadmissible after the person was released (Cass. 9 November 2022, P.22.1208.F; Cass., 17 January 2023, P.22.1444.F). 
 ] 

RECOMMENDATION

An effective legal review should be provided and should apply to decisions that were replaced by new ones. To achieve this goal, the rules of territorial court jurisdiction should be simplified and procedural safeguards similar to those provided for pre-trial detainees should be put in place.
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