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Written submission on the upcoming consideration of the 4th report for Guatemala at the CESCR’s 72th  session
To the Office of the CESCR
The International Trade Union Confederation (ITUC) welcomes the opportunity to make a written contribution on the human rights situation in Guatemala to inform the works of the CESCR’s 72th session taking place between 26 September and 14 October 2022. We also refer to our earlier submission on the list of issues for the CESCR’s pre-sessional Working Group (19-23 October 2020), submitted on 10 August 2020.  
The scale and seriousness of the human rights violations in Guatemala – including systematic anti-trade union violence and other forms of discrimination as well as numerous legal and practical restrictions on freedom of association and collective bargaining – are deeply worrying. 
We are providing the attached submission with the hope of supporting the development of your Concluding Observations in connection with the consideration of the Guatemala’s 4th periodic report.
Yours sincerely, 
 
[image: ] 
 
Sharan Burrow  
General Secretary  
International Trade Union Confederation (ITUC) 

Submitting organization

The International Trade Union Confederation (ITUC) represents 200 million workers in 163 countries and territories and has 332 national affiliates. The ITUC’s primary mission is the promotion and defense of workers’ rights and interests through international cooperation between trade unions, global campaigning and advocacy within the major global institutions. The ITUC enjoys General Consultation Status with the UN ECOSOC. 
Summary
This briefing describes violation of trade union rights in Guatemala. The situation is deeply worrying. The country retains its notorious reputation for violence against trade unionists. The atmosphere of repression continues to be pervasive with trade union members and leaders who remain vulnerable to murders, kidnapping, death threats and intimidation. Simultaneously, many public and private companies resort to union-busting practices and anti-union dismissals to prevent the formation of unions.  The Government continues to fail to prevent these violations and to ensure access to justice; Perpetrators of anti-union violence and anti-union discrimination enjoy impunity. Employers refuse to abide by judicial decisions ordering reinstatement of unlawfully and unfairly dismissed trade unionists. In addition, unions are weakened by labour laws restricting union membership and the right to strike. These laws have been under near constant scrutiny from the supervisory machinery of the ILO for the last roughly 27 years, with no meaningful progress.

 Failure to protect workers against anti-union discrimination 

 Anti-union discrimination is widespread in Guatemala. The situation is especially grave in the maquila (export processing) sector. The maquila workers in Guatemala continue  to be almost entirely deprived of collective representation and are therefore  more vulnerable to exploitation. The ILO Experts Committee[footnoteRef:1] observed with serious concerns that collective rights are still barely exercised in the maquila sector and that there is an absence of initiatives effectively focused on promoting them. [1:  Observation (CEACR) - adopted 2021, published 110th ILC session (2022)
] 


As ILO CEACR has been noting for several years, where reviewing Guatemala’s compliance with ILO Convention No. 98, collective rights are still barely exercising in the maquila sector - the  unionisation  rate  remains  at  a disproportionately  low  level  (below  1  percent)  and  there  is  only  1  collective  agreement  covering  a  maquila  enterprise  (2021 CEACR Report, published in 2022).[footnoteRef:2] Across the country and in all sectors, in reaction to establishment of a trade union organization, employers often engage in mass dismissals of trade union leaders and members, blacklisting or transfers to different posts or locations. Efforts to organize are frequently brought to an end by closing the plant (and sometimes reopening elsewhere under a new name) or intentionally frustrated by in-house subcontracting, where entire  workforces  are  hired  through  intermediaries  so  that the  true  employer  is    not    held  legally  responsible    for  the  workers. Workers who are dismissed for  their  trade  union  activity  have  no effective remedy. Final judicial rulings in reinstatement cases are slow and often delivered long after the remedy could be effective. The ILO CEACR has repeatedly noted persistent slowness of judicial procedures in relation to anti-union discrimination cases in Guatemala and the  high  level  of  non-compliance  with  reinstatement  orders, most recently in its review of Guatemala’s compliance with ILO Convention No. 98 in 2021 (2021 CEACR Report, published in 2022).[footnoteRef:3]  [2:  https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P13100_COUNTRY_ID:4121111,102667 ]  [3:  https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P13100_COUNTRY_ID:4121111,102667 ] 


In that connection we recall that the ILO CFA has repeatedly observed that an excessive  delay  in  processing  cases  of  anti-union discrimination, and in particular a lengthy delay in concluding the proceedings concerning the reinstatement of the trade union leaders who were dismissed, constitute a denial of justice and therefore a denial of the trade union rights of the persons concerned (2018 ILO CFA Digest, para 1145). 


Lack of  legislative  reform  bringing  laws  regulating  right  to  organize  and  bargain collectively in compliance with international standards 

The laws of Guatemala have been under the near constant scrutiny of the supervisory machinery of the  ILO  for  the  last  roughly  27  years,  because  of  failure  of  the  Government  to  implement  the conclusions  of  the  ILO  supervisory  bodies.  In a similar way, the Government has not reacted to the previous observations by CESCR requesting to ensure that trade union rights contained in Article 8 of ICESCR are fully respected.

For many years the CEACR has been asking the Government to amend the following legislative provisions. Regardless of international guidance and well defined gaps, there have been no legislative advances or tripartite consultations in this regard:
- Penal sanctions for carrying out a peaceful strike: Guatemalan criminal law retains the risk of penal sanction for workers carrying out a peaceful strike, contrary to the ILO jurisprudence in relation to Convention no 87. The Penal Code includes penalties of imprisonment from 1-5 years for affecting the enterprise’s or a public institution’s production or service – section 390(2) and 430 of the Penal Code and of imprisonment from 6 months – 2 years (doubled for the leaders, promoters or organizers) for public employees who abandon their work – section 430 of the Penal Code).
- Disproportionately restrictive conditions for lawfulness of strikes – the law requires that, in order to be lawful, strikes must be called by the absolute majority of the workers and not by a majority of those casting votes (Section 241 of the Labour Code). According to the ILO jurisprudence[footnoteRef:4] it would be difficult to comply with such requirement, especially in the case of unions which group together a large number of members. Accordingly, a provision requiring an absolute majority may involve the risk of seriously limiting the right to strike  [4:  2018 ILO CFA Digest, paras 806-808.] 

- Disproportionately high representation requirement for establishing a trade union organization: the law requires over 50% of all those working in the sector to establish a trade union (section 215c of the Labour Code). According to the ILO jurisprudence[footnoteRef:5] the legally required minimum number of members must not be so high as to hinder in practice the establishment of trade union organizations. A provision imposing a minimum membership of 50% to form a trade union has been found too high  [5:  2018 ILO CFA Digest, para 444.] 

 Combination of the impossibility of establishing sector trade unions under the requirements of section 215(c) and the impossibility in small enterprises, which account for almost all Guatemalan companies, to meet the Labour Code requirement of 20 workers for the establishment of a trade union, means that most of the country’s workers are unable to exercise the right to join a trade union;
- Prohibition for migrant workers to be elected trade union leaders (sections 220 and 223 of the Labour Code) - According to the ILO jurisprudence[footnoteRef:6], freedom of association should be guaranteed without discrimination of any kind based on nationality Such restriction on the right to organize prevents migrant workers from playing an active role in the defense of their interests, especially in sectors where they are the main source of labour. [6:  2018 ILO CFA Digest, paras 623-624.] 

- Exclusion of public sector workers from various provisions guaranteeing collective rights; The law does not explicitly extend the right to organize to public sector workers recruited for specific or temporary tasks under the so-called item 029 of the budget law. In practice, such contracts are used for ordinary and permanent engagement of workers. According to the ILO jurisprudence[footnoteRef:7], restriction of the right to strike is only allowed in case of essential services in the strict sense of the term, that is, where service interruption could endanger the life, security, personal health or conditions of existence for a population. [7:  2018 ILO CFA Digest, paras 836-852.] 


Persistence of anti-union violence

There is an ongoing pattern of violence directed at members and leaders of the trade union movement in Guatemala, combined with persistent impunity of perpetrators of these acts. There have been at least 9 new cases of murders of trade unionists only in period between 2020-2021, that is, since our submission to the list of issues in 2020. (see: list of illustrative cases below) and numerous cases of attacks, threats, acts of intimidation and harassment. Investigation of these cases is extremely inefficient.
 These cases demonstrate  serious  failure  to  protect  trade  unionists  from  acts  of  anti-union  violence.  In  that connection we recall that absence of protection measures and absence of judgments against the guilty parties  creates  a  situation  of  impunity  and  insecurity  which  reinforces  the  climate  of  violence, extremely damaging to the exercise of trade union rights, as repeatedly observed by the CFA (2018 ILO CFA Digest, para 106).

Conclusions

International action is needed to urge the Government of Guatemala to take immediate and effective measures to respect, protect and fulfill its obligations under ICESCR.

Therefore, in light of the obligation to ensure that workers may freely exercise trade union rights, we hope the CESCR will, in its Concluding Observations on the 4th report, recommend that Guatemala takes the following action, in consultation with the trade unions: 


· investigate without delay all acts and threats of violence against trade union leaders and members with a view to identifying and understanding the root causes of violence, taking into account their trade union activities as a motive, determining responsibilities and punishing the perpetrators; 

· provide rapid and effective protection to all trade union leaders and members who are under threat by increasing the budget for such programmes and ensure that protected individuals do not personally have to bear any costs arising from those schemes;

· eliminate the various legislative obstacles to the free establishment of trade union organizations and, in consultation with the social partners, resolve the handling of registration applications;

· ensure that judicial decisions of reinstatement in employment following anti-union dismissals are enforced without delay;

· increase the visibility of the awareness-raising campaign on freedom of association in the media and ensure that there is no stigmatization of trade unions, their leaders and collective agreements; 

· bring national legislation into conformity with the international labour standards, including ICESCR as well as ILO Conventions Nos. 87 and 98, by implementing observations and recommendations of international supervisory bodies.











ANNEX 1
List of cases of killings of trade union leaders and members:
- On 7 May 2021, Cinthia del Carmen Pineda Estrada, 35 years old, was fatally shot in front of her house in the Chaparro Zacapa neighbourhood (Guatemala). Estrada was a primary school teacher and leader of the Sindicato de Trabajadores de la Educación de Guatemala (STEG). The Public Prosecutor's Office has not provided any information on the perpetrators or the causes of this crime (ITUC Global Rights Index 2022); 5
- Ludim Estuardo Ventura Castillo, from the Union of Education Workers of Guatemala STEG. 18 September, 2020 (GB.340/INS/10[footnoteRef:8]); [8:  GB.340/INS/10. Guatemala: Progress report on action taken on the follow-up to the decision adopted by the Governing Body at its 334th Session to support the National Tripartite Agreement of November 2017 aimed at implementing the road map - Information provided by the tripartite constituents of Guatemala on action taken.
] 

- Misael López, member of the Central de Organizaciones Campesinas Chorti Nuevo Día, murdered on 11 August 2020 (GB.340/INS/10);
- Carlos Enrique Coy, member of the Verapaz Trade Union of Campesino Organisations UVOC murdered on 3 August 2020 (GB.340/INS/10);
- Fidel López , member of the Central de Organizaciones Campesinas Chorti Nuevo Día, murdered on 23 June 2020 (GB.340/INS/10);
- Medardo Alonzo Lucero, member of the Central de Organizaciones Campesinas Chorti Nuevo Día, murdered on 15 June 2020 (GB.340/INS/10);
- Julio Cesar Zamora Álvarez, member of the Trade Union of Workers of the Port Company Quetzal 19 April, 2020 (GB.340/INS/10);
- Hector David Xoy Ajualip, member of the Union of Workers of the company FRITOLAY muerdered on 6 April,2020 (GB.340/INS/10);
- José Miguel Alay, member of the Trade Union of Workers of the University of San Carlos murdered on 4 March,2020. (GB.340/INS/10);
- Gerson Hedelman Ortiz Amaya, member of the Instituto de Fomento Municipal Workers' Union, murdered on 8 February 2020. (GB.340/INS/10)
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