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The meeting was called to order at 3.05 p.m.



Consideration of reports submitted by States parties under article 40 of the Covenant

Third periodic report of Switzerland (CCPR/C/CHE/3; CCPR/C/CHE/Q/3 and Add.1)

1. At the invitation of the Chairperson, the members of the delegation of Switzerland took places at the Committee table.
2. Mr. Leupold (Switzerland) said that, since his country had submitted its third periodic report two years previously, it had seemed essential to update it. His Government had therefore sent a document outlining significant developments during the preceding two years to the secretariat on 8 October 2009. He reviewed some of the main developments since the presentation of his country’s previous periodic report, as described.
3. The Chairperson invited the delegation to address the questions on the list of issues.
4. Mr. Leupold (Switzerland), referring to question 1 of the list of issues, said that his country could only withdraw its remaining reservations if it was in a position to make the necessary amendments to its legislation, which was not currently the case.
5. With regard to article 25 of the Covenant, his Government had confirmed that it was examining the possibility of ratifying protocol 12 of the European Convention on Human Rights, which provided for a general prohibition of discrimination. The results of a cantonal consultation on that issue could in due course affect Switzerland’s position on that article and also on article 26.
6. Referring to question 2 of the list of issues, he said that Switzerland had for 35 years been subject to the supervisory mechanism created under the European Convention on Human Rights, which recognized similar or comparable rights to those of the Covenant. In that context, his Government was actively looking for solutions to the challenges faced by the European Court of Human Rights and planned to organize a political conference on that subject in February 2010.
7. In view of the measures provided for by the European Convention, his delegation saw no urgent or indispensable need for Switzerland to adopt a second, parallel supervisory mechanism. Nonetheless, in 2008 Switzerland had made a voluntary commitment to consider accession to the Optional Protocol to the Covenant.
8. Referring to question 3, he pointed out that article 190 of the Federal Constitution did not prevent the competent authorities from verifying whether federal and cantonal laws were compatible with international law, and notably human rights; the Constitution only prevented the authorities concerned from verifying the compatibility of federal laws with the Federal Constitution. The Federal Court was thus required to apply federal laws directly. There was no immunity in relation to international law, including the guarantees of the Covenant, as immunity only applied to the interaction between the Federal Constitution and federal laws.
9. In relation to question 4, he stressed that Switzerland’s federal system represented a genuine and profound political culture, deeply rooted in the everyday life of the country. Democratic consultation, the protection of minorities, federalism and the search for compromise had been indispensable components in the making of Switzerland and enabled the different linguistic and cultural communities to live together harmoniously.
10. In accordance with the Federal Constitution, the cantons were sovereign and the Confederation had competence to act only in the areas in which it had been granted that competence; in areas relating to their sovereignty the cantons were themselves responsible for the way in which they implemented the provisions of the Covenant. However, the cantonal constitutions had to be approved by the Federal Parliament, and so the cantons could not take measures that would contravene higher law. The Confederation also exercised supervision through the Federal Court, which could review the conformity of cantonal enactments with the guarantees of the Covenant. Most of the Federal Court’s jurisprudence in the area of fundamental rights concerned cantonal and communal law and its application.
11. Referring to question 5, he said that all information concerning the Committee’s review of implementation of the Covenant was available on the Internet site of the Federal Office of Justice. The Committee’s recommendations were accessible in French and English; it was planned to make them available in German and Italian also in the future.
12. Turning to question 6, he said that it was Switzerland’s policy to take sectoral measures against discrimination. It had thus adopted provisions in relation to racial discrimination, gender equality and the elimination of inequalities affecting disabled persons. In those circumstances, the Federal Council and the Federal Parliament were of the view that a general law against discrimination was not necessary and that the protection provided by the general rules of public and criminal law and by regulatory acts of public law offered sufficient, or even more effective, protection.
13. With reference to question 7, he said that approximately 25 per cent of the population of Switzerland were foreigners and that, in general, coexistence between the Swiss population and the foreign population did not pose major problems. His delegation did not consider the term “stigmatization”, used in the question, to be appropriate to describe the situation of foreigners in Switzerland.
14. He regretted that he could not refer to all the various measures taken by the cantons and communes to encourage the integration of their foreign populations. However, he pointed out that the measures taken by them were not uniform, but reflected the distinctive characteristics of the communities in question. In his Government’s view, it was for the various villages, towns and regions to make the important effort to integrate foreigners, even if that led to some disparity between the solutions adopted.
15. On question 8, he pointed out that the Federal Aliens Act, which had entered into force on 1 January 2008, made specific reference to domestic violence, thus obliging the authorities to take into account such circumstances in the context of the granting or extension of a residence permit. The Act also ensured that no person who had suffered domestic violence was required to leave Switzerland if they could not reasonably be expected to become reintegrated in their country of origin. The applicable provisions, as a whole, enabled the authorities to take into account the particular features of each case and to grant a residence permit as the situation required.
16. Referring to question 9, he said that each member of Switzerland’s militia army traditionally kept his or her service weapon at home in order to ensure successful mobilization in case of war. Under new regulations, however, ammunition could no longer be stored at home. All ammunition must be handed in to the competent authorities by the end of 2009.

17. Ms. Keller said that, in conformity with rule 61 of the rules of procedure, she would not participate in the consideration of the report submitted by her country.
18. Mr. Amor said that, given Switzerland’s highly commendable human rights record, it was only natural for the Committee to focus attention on areas in which its performance fell short of what might be expected. For instance, the relatively large number of reservations was surprising, particularly those concerning articles 20 and 26. The explanations given by the delegation had not allayed his concern. In the case of article 20, Switzerland reserved the right not to adopt further measures to ban propaganda for war, claiming that the principle set out in article 20 did not form part of jus cogens. He was not sure, in the light of the Committee’s jurisprudence, whether that was indeed the case. At all events, the wording of article 20 was very clear. It placed States parties under an obligation to enact laws prohibiting propaganda for war and advocacy of national, racial or religious hatred that constituted incitement to discrimination, hostility or violence. He therefore had doubts about the admissibility of Switzerland’s reservation to article 20.

19. According to the reservation to article 26, Switzerland undertook to guarantee equality of all persons before the law and their entitlement without any discrimination to the equal protection of the law “only in connection with other rights contained in the present Covenant”. He found it hard to believe that an amendment of Swiss legislation would be required to withdraw that reservation, since many provisions of Swiss law already prohibited discrimination. Given the large number of international human rights treaties, including optional protocols to core instruments, that Switzerland had ratified, it was regrettable that it was unwilling to allow its citizens to benefit from the provisions of the first Optional Protocol to the Covenant. 
20. Noting with satisfaction that, in principle, where there were inconsistencies between human rights treaties and Swiss federal law, the treaties prevailed, he asked whether the legislation in question was then repealed. He was somewhat perturbed, however, to read that the Federal Court was under an obligation to apply federal laws and asked for further clarification. With regard to the implementation of the Covenant at the cantonal and communal levels, he asked whether there were plans to translate the Covenant and the Committee’s concluding observations into Romansh. Moreover, 25 per cent of the inhabitants of Switzerland were either foreign or of foreign origin and were not fully proficient in any of the country’s official languages. He suggested that they should be given access to the Covenant in a language they understood.

21. Lastly, he asked whether there was any arrangement for coordinating action by the federal and cantonal authorities aimed at implementing the Committee’s concluding observations.

22. Mr. O’Flaherty commended Switzerland on its proactive international role in furtherance of human rights, particularly its “Protecting Dignity” initiative to mark the sixtieth anniversary of the Universal Declaration of Human Rights.

23. In the reply to question 4 of the list of issues (CCPR/C/CHE/Q/3/Add.1), it was stated that the Government had no national human rights plan. He asked whether the possibility of formulating such a plan had been considered at the federal or cantonal level. The merit of a human rights plan in the complex circumstances of the Swiss Confederation seemed to be quite clear.

24. According to the reply to question 22, the Government used its Internet site to inform the cantons and communes and any interested person or organization about issues relating to the Covenant and its implementation. The authorities at the federal level could also be consulted by the cantonal and communal authorities on any question relating to implementation of the Covenant. That was not, in his view, a particularly proactive way of disseminating the values enshrined in the Covenant and Switzerland’s obligations. He wondered whether any more vigorous action was taken by the Confederation to ensure that local authorities were aware of their obligations. It was insufficient to state that the application of the Covenant by the cantons and communes was safeguarded by the possibility of applying to the Federal Court as the court of final appeal. A court was by nature responsive and reactive. It did not engage in the promotion of human rights and was not the kind of programming tool that the Government required to create and sustain a culture of human rights.

25. He was curious to know why Switzerland was averse to the idea of a national human rights institution and what negative factors had been invoked during the consultations held on the subject. Noting that other complex federal States such as Brazil were successfully operating institutions, he asked whether due account had been taken of international best practice. Initiatives such as the five-year pilot project with universities could address only a small proportion of the tasks accomplished by national human rights institutions, such as promotional work and dealing with complaints. University-based projects generally focused on academic research. He wondered whether further debate on the issue had been suspended during the five-year pilot period.

26. With regard to question 9 of the list of issues, he noted with satisfaction that ammunition would be stored only in military locations from the end of 2009. Under those circumstances he saw no justification for the continued storage of guns in private residences. The delegation had mentioned the need to ensure an effective military response to an invasion, but guns without ammunition would serve little purpose under those circumstances. The positive response to the Geneva experiment of storing guns in a central location suggested that it would make sense to begin removing guns from domestic storage even before the forthcoming referendum on the subject.

27. With regard to gun control, Switzerland claimed that it had now met the standard set in the relevant European Union directive. He understood, however, that many European countries set far higher gun-control standards than that laid down in the directive. He asked whether Switzerland enquired, when granting a gun permit, about the purpose for which a weapon would be used and whether there was a register of firearms.
28. Referring to paragraph 244 of the report and the right to redress under article 2 of the Covenant, he asked whether persons who had been sterilized or castrated in the past for eugenic or other abusive purposes had been adequately compensated. According to the report, Parliament had endorsed the view of the Federal Council that, instead of awarding compensation, the Government should use the available resources to improve the care and supervision of victims of abusive sterilization. The Committee had received information to the effect that no appropriate care programme had yet been put in place and that there had never been an expression of regret on the part of the State. Was that information correct?

29. Mr. Lallah, noting that the State party had taken umbrage at the suggestion that foreigners were stigmatized, said that, according to information received from NGOs, the treatment of foreigners was an area in which Switzerland certainly had problems.

30. With regard to question 6 of the list of issues regarding discrimination, he drew attention to paragraphs 33 and 34 of summary record CCPR/C/SR.1964 of 8 July 2002 concerning the Committee’s review of Switzerland’s previous report and expressed regret that little progress had been made since then. The State party did not seem to think it necessary to ensure a proper legal basis for the outlawing of discrimination. He also regretted the fact that Switzerland considered that ratification of the Optional Protocol to the Covenant was neither necessary or desirable. That was not very complimentary to other States that were parties to both the European Convention on Human Rights and the Optional Protocol.

31. Turning to the reply to question 7, he welcomed the references to specific cases in which anti-discrimination measures had been taken by State agencies. However, paragraph 31 of the written replies, for instance, referred to a list of priorities issued by the Federal Department of Justice and Police in 2007 but failed to state what the priorities were. Other paragraphs referred to laws and agencies introduced by several cantons and cities but failed to mention what practical results had been achieved. Various channels of complaint were mentioned in paragraph 45 but no figures were provided and there was no indication as to whether the complaints had given rise to legal proceedings.

32. With regard to question 8, he noted that the Council of States had enacted a law on 25 May 2009 prohibiting marriage for persons living in Switzerland illegally and for asylum-seekers. According to article 23 of the Covenant, the family was the natural and fundamental group unit of society and was entitled to protection by society and the State. States parties were further required to recognize the right of men and women of marriageable age to marry and to found a family. The recent Swiss law seemed to breach those obligations. 

33. The sum of 600 Swiss francs to be deposited by persons involved in asylum proceedings could, in his view, be prohibitive for persons in such a situation. Where a first-instance application failed, a meaningful and effective right of review should exist. The conditions currently imposed discouraged asylum-seekers from exercising that right.
34. According to SOS Racisme, the State party was not upholding its commendable record of promoting and protecting the human rights of all persons, particularly those in greatest need. He requested confirmation of reports that persons who stayed in the State party after their applications for asylum or residence permits had been denied did not enjoy the most basic rights such as social protection and medical care.

35. The Committee would have appreciated a more detailed reply to question 8 of the list of issues, concerning the plight of immigrant women who were victims of domestic violence. While it was clear that no State was intentionally complicit in the perpetuation of domestic violence, the onerous conditions described in the reply would inevitably dissuade some immigrant women from leaving their spouses for fear of losing their own residence permits. Given that those women would inevitably not address a State body, the Government could not possibly monitor the situation; only non-governmental organizations (NGOs) would be aware of the problem. 

36. Ms. Wedgwood asked whether the original intention of the State party’s reservation to article 26 of the Covenant had been to place the Covenant in a framework similar to that of the European Convention on Human Rights. She recalled the Committee’s significant body of jurisprudence indicating that the word “other” in article 26 could signify grounds for discrimination other than race, sex and religion, such as sexual orientation or disability. She questioned the State party’s need for that reservation, since there could be few instances, if any, in which the State party would defend in principle different treatment of people based on race, gender or religion. It would be useful to know whether the State party would reconsider its position concerning that reservation. 

37. Turning to the State party’s reply to question 2 of the list of issues concerning the Optional Protocol to the Covenant, she might agree that there was no urgent or indispensable need to accept a parallel supervisory mechanism but pointed out that the Committee’s jurisprudence had developed differently from that of the European Court of Human Rights. The Committee took the view that if a matter had been examined by the European Court, that did not preclude the Committee from considering it and possibly reaching a different conclusion. She therefore urged the State party to consider ratifying the Optional Protocol as soon as possible. 

38. On the issue of the right to life (article 6 of the Covenant), the delegation might wish to consult paragraph 7 of the Committee’s concluding observations on the fourth periodic report of the Netherlands (CCPR/C/NLD/CO/4). The article quoted in paragraph 116 of Switzerland’s periodic report seemed somewhat lenient. In the light of the Covenant and the Committee’s jurisprudence, she suggested that the State party might wish to reconsider that legislation. 

39. Referring to article 9 of the Covenant, she had found the statute for the indefinite imprisonment of sexual or violent offenders somewhat surprising because new scientific knowledge was required in order to reassess a case once such an offender had been imprisoned. Given that the provision made it virtually impossible for persons sentenced to life imprisonment to be freed, she encouraged the State party to re-examine that legislation with a critical eye. 

40. Mr. Fathalla asked whether the 25 per cent of the Swiss population made up of foreigners consisted of persons who held foreign nationality only or included those who were Swiss nationals of foreign origin. Concerning the State party’s reply to question 7 of the list of issues, he asked whether the measures taken by the cantons and communes to combat the stigmatization of foreigners and to promote inter-ethnic dialogue and tolerance in society also targeted Swiss nationals of foreign origin. 

41. Mr. Salvioli said that, in his view, the State party’s reply to question 2 of the list of issues was unsatisfactory: while the provisions of the European Convention on Human Rights were indeed similar to those of the Covenant, they were not exactly the same. It was surprising that the State party was reluctant to ratify the Optional Protocol to the Covenant; he trusted that it would do so before the Committee’s consideration of its fourth periodic report.
42. He wished to know whether there had been any cases in which the Covenant had been invoked before cantonal courts.
43. During the 1993 World Conference on Human Rights in Vienna, the State party had unequivocally supported the inclusion in the Programme of Action of a strong condemnation of all violence against women, including domestic violence. It was therefore difficult to understand why the reply to question 8 of the list of issues was so brief. He asked what steps the Swiss authorities planned to take to effectively protect immigrant women from domestic violence.  

The meeting was suspended at 4.45 p.m. and resumed at 5.10 p.m.

44. Mr. Schürmann (Switzerland) recalled that his Government had withdrawn four of the eight reservations it had made on ratifying the Covenant. During its forthcoming presidency of the Council of Europe, Switzerland would re-examine the issues of secret ballots and freedom of movement, which might have repercussions on its reservations to articles 25 (b) and 12 (1).

45. As to the reservation to article 20, details had been given in the periodic report and the written and oral replies on the provisions of the Criminal Code and the Federal Constitution concerning measures to ban propaganda for war. In answer to Mr. Amor’s question, his delegation was not convinced that there was a sufficiently solid basis to justify the statement that the principle set out in article 20 formed part of jus cogens. The fact that the Government had maintained the reservation did not imply that there was a gap in protection. Moreover, to date there had been no urgent need to withdraw the reservation.
46. He agreed with Ms. Wedgwood that the reason for the reservation to article 26 had been to establish a system comparable to that of the European Convention on Human Rights. The word “other” was not a concern, since it appeared in article 14 of the European Convention, and indeed in article 8 (2) of the Federal Constitution.
47. There were no legal obstacles to Switzerland’s ratification of the Optional Protocol to the Covenant. The issue was not a fear that the Committee would find that his country had violated the Covenant. Of some 4,000 complaints that had been brought before the European Court of Human Rights, it had found violations in only 1.7 per cent of cases. That Switzerland had yet to ratify the Optional Protocol was due solely to political considerations. His Government carefully monitored the jurisprudence of both the Committee and the European Court.

48. Mr. Gerber (Switzerland) said that the current legal provisions on non-discrimination protected individuals’ rights in the fields of labour, private law and relations with the authorities. His Government considered that there were sufficient legal provisions in place to render it unnecessary to further legislate on non-discrimination.

49. Replying to a question on conformity between Swiss and international law, he explained that if a court identified a provision of Swiss law that violated international law and therefore chose not to apply that provision, its ruling would apply de jure only to the case in question but it would apply de facto across the board. It would become part of the body of jurisprudence followed by all other courts, particularly if the initial ruling emanated from the Federal Court. At the cantonal level, an additional mechanism existed to invalidate an entire act. If a court opted not to apply a provision of international law because a more recent Swiss federal act existed, there were implications for Switzerland’s compliance with its international obligations but no domestic consequences. No single body existed to ensure conformity between Swiss and international law; the responsibility fell to individual courts at all levels. Cantonal courts were also responsible for ensuring compliance with federal law.

50. Mr. Spenlé (Switzerland) provided additional details on the possible creation of a national human rights institution and the five-year pilot project to establish a government-supported resource centre for human rights, as referred to in the written reply to question 4 of the list of issues. The planned resource centre would receive government funding of up to 1 million Swiss francs and would undertake a range of activities to respond to needs identified, including carrying out research into the implications and interpretation of human rights law, analysing the human rights situation in Switzerland, providing a platform for exchange of information and dialogue among various actors, developing awareness-raising tools and providing training in human rights issues. The pilot project would be evaluated after four years and a decision taken on whether to maintain the status quo or establish a national human rights institution in full conformity with the Principles relating to the Status of National Institutions (Paris Principles). The length of the process would allow for full consideration of the complex issues involved, particularly with regard to potential duplication of work between various bodies.
51. With regard to disseminating information on the Covenant, he drew attention to the planned publication of the Committee’s concluding observations in French, German and Italian. He recalled that the cantons had been involved in preparing the State party’s periodic report and were represented in its delegation. The number of cases of non-application of the Covenant brought before the courts revealed a high level of awareness of the instrument among the population. He also recalled that Switzerland had financed the Universal Human Rights Index found on the website of the Office of the United Nations High Commissioner for Human Rights (OHCHR).

52. Mr. Schürmann (Switzerland) added that the Committee’s concluding observations would also be forwarded directly to all cantonal governments, with covering letters drawing their attention to measures of specific relevance to the cantons and inviting them to implement those measures. Communal authorities would likewise be informed of any measures that might affect them. Furthermore, the Confederation provided funding for an NGO to maintain a website giving detailed information on international human rights instruments from a civil society perspective.

53. Mr. Leupold (Switzerland) explained that the Covenant had not been translated into Romansh because all Switzerland’s Romansh speakers were also fluent in German.

54. Ms. Weber (Switzerland) said that all members of the Swiss armed forces were obliged to undertake shooting practice and therefore needed to keep their military-issue firearms at home. In addition to implementing Directive 91/477/EEC of the Council of the European Union of 18 June 1991 on control of the acquisition and possession of weapons, Switzerland had revised its own firearms legislation, which was now more comprehensive than the Directive. For example, compressed-air firearms and imitation weapons were covered by firearms legislation if they could be mistaken for the genuine article, and anonymous sales of firearms were prohibited. Review of firearms legislation was ongoing: the federal authorities had been in communication with the Council of the European Union concerning the adoption of further European Union directives and a bill was expected to be presented to Parliament by the end of 2009 on adherence to the Protocol against the Illicit Manufacturing of and Trafficking in Firearms, their Parts and Components and Ammunition, supplementing the United Nations Convention against Transnational Organized Crime.

55. Mr. Leutert (Switzerland) said that, in the absence of a control situation for comparison, it was difficult to measure the effects of steps being taken to promote the integration of foreigners. In any case, no results were yet available concerning ongoing measures in line with the list of priorities for 2008–2011. The 2009 recommendations of the Tripartite Conference on Urban Areas were being discussed at all levels of government and within different sectors of society to ensure that appropriate measures were taken to implement them.

56. Mr. Olschewski (Switzerland) said that, despite the high level of integration of foreigners in Swiss society, more remained to be done. He outlined various measures being taken by the Federal Office for Migration at the national level and in cooperation with the cantons to promote integration, including awareness-raising and training for groups such as police officers.

57. Mr. Galizia (Switzerland), emphasizing that racism and discrimination were unfortunately common to all groups in society, said it was estimated that as many as one third of Swiss citizens could be considered migrants if having foreign parents or grandparents was taken into account. That fact should be borne in mind when assessing the success of integration measures. At the national level, the Federal Commission against Racism was responsible for monitoring the application of anti-racism legislation (in relation to which he supplied detailed statistical information), and for providing advisory services. Some parts of the country, particularly the cities, were well served with regional counselling centres established under the auspices of the Commission, but in other areas they were still lacking. A first report on the work of such centres would be published in the coming months. In addition, surveys of racist attitudes in Switzerland were planned for 2010, 2012 and 2014, covering both Swiss citizens and foreigners and including attitudes to anti-racist measures.

58. Financial support was provided for projects to help civil society combat racism. Federal funding could unblock funding from other sources, with the result that the total budget for such activities from 2001 to the present was some five times larger than the 18 million Swiss francs allocated by the central authorities. Innovative approaches and strong collaboration were helping to reach a broad section of the public at grass-roots level, while the involvement of vulnerable groups increased their degree of empowerment. Initiatives in schools were being especially promoted and work was under way to integrate human rights as a specific subject within the Swiss curriculum. 

The meeting rose at 6 p.m.
This record is subject to correction.

Corrections should be submitted in one of the working languages. They should be set forth in a memorandum and also incorporated in a copy of the record. They should be sent within one week of the date of this document to the Editing Unit, room E.4108, Palais des Nations, Geneva.

Any corrections to the records of the public meetings of the Committee at this session will be consolidated in a single corrigendum, to be issued shortly after the end of the session.
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