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NGO proposal of issues to raise in the consideration of Japan’s Fifth ICCPR Periodic Report
This document is issued by the The Headquaters of Buraku Liberation League. Buraku Liberation League(BLL) is a non-profit, non-governmental organization based in Japan consisting of people who have been historically discriminated against. It was established in 1922 to eliminate discrimination against and protect human rights of not only Burakumin(Buraku people) but also other people facing discrimination. BLL also supports Mr.Ishikawa who has kept alleging the false accusation(SAYAMA CASE) for the past 45 years.
This document lists questions for the government about disclosure of evidence(articles14) in its efforts to deal with its obligations under the International Covenant on Civil and Political Rights, and to provide related information. This document is a public statement.
1. Treatment of Criminal Detainees and Fair Trial (Articles 7, 9, 10 and 14)

a) Has there any progress made in terms of disclosure of evidence collected by the police and prosecution authorities in the course of investigation? How is the access of the defendant counselors guaranteed to the records retained by the police and prosecutor authorities?

Backgrounds:

The fifth periodic report of the government touches upon the limited disclosure of evidence in the paras 288 – 290 (relevant to Article 14-2) by indicating the securing of fair criminal procedures. However, evidence has not yet been disclosed, suggesting that fair criminal procedures are not secured.

Especially, the defendant counselor is required to be specific to some extent in requesting the disclosure of evidence, however, with no disclosure of the list of evidence that the police and prosecutor have retained, the defendant has no idea as to what evidence the prosecutor has or what evidence the police has collected during the search. 

b) Under the Law for Partial Amendment of the Code of Criminal Procedure, the prosecutor shall disclose evidence when “the prosecutor finds it relevant in setting the necessity of disclosure against adverse effect caused by it.” As long as the prosecutor is the one who makes a judgment on disclosure, any improvement is hardly expected.

Backgrounds:

In the existing criminal jurisdiction procedures, all evidence collected during the compulsory search are to be held by the police and prosecutor authorities, and those evidence that help establish one’s guilty is disclosed through the presentation by the prosecutor. The prosecutor, therefore, would not disclose any evidence that could help establish innocence of the defendant. 

In relation to Article 14: right to receive a fair trial, the government states in the para 289, that "The same is true for the evidence other than evidence submitted by the public prosecutor to the court, when it is deemed appropriate to be disclosed after weighing the necessity for disclosure and the harm caused by disclosure of evidence." However, it is the prosecutor who makes a decision whether to disclose or not, thus disclosure is not basically mandatory. 

During the consideration of the fourth periodic report of Japan by the HRC, one of members of the HRC raised several questions in regard to the disclosure of evidence: evidence that the prosecutor submit to the court would work favorably to the prosecution; how does the defense have an access to such evidence that is not submitted to the court by the prosecution and would work favorably to the defense; and how does the defense get information about such evidence that is not submitted to the court. However, nothing has been changed as per what were raised by the member, thus disclosure of evidence is not fully ensured.

c) For the sake of a request for retrial from the defense, is the access of the defense guaranteed to those records that have been retained by the prosecutor and not been submitted to the court?  To redress wrong judgments, are there any procedures that effectively work for salvation?

Backgrounds: 

It is possible for the prosecutor to keep hiding evidence even during the course of retrial. In fact, there have been cases where the conviction was confirmed on the basis of confessions drawn out during the long detention in daiyo-kangoku (substitute prison), and at the time of requesting for retrial, the defense counselors could not have any access to evidential matters due to the undisclosed evidence retained by the prosecution. 

In 2007, a serious wrong judgment case was discovered. It was the case of attempted rape occurred in Toyama prefecture in 2002. A man was arrested, charged on the grounds of confession he made, and convicted. After he served two years and nine months sentence, the true culprit was identified and his innocence was established. The court made the judgment relying only on the confession he made. Also, evidence that could prove his alibi was not submitted to the court.  There are many former defendants in Japan who were convicted on the basis of the confession they made, and later claimed false accusation and requested for retrial. Requirements for retrial are limited. 

According to the domestic law, a discovery of new evidence is one of requirements to initiate a retrial. There is no system in Japan that ensures the discloser of evidence for the sake of the party that requests a retrial. In reality, there are many former defendants who complain about no-disclosure of evidence retained by the prosecutor for several decades. 

In the Sayama Case where Kazuo Ishikawa has kept alleging the false accusation for the past 45 years, the defense counselors have repeatedly requested the prosecution to disclose evidence they have kept for the sake of the request for retrial. However, for the past 25 years, no disclosure of evidence has been made, and the court has rejected the requests for retrial on the grounds that there is no new evidence discovered that allows the initiation of retrial.
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