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NEW ZEALAND
UN Committee against Torture
Presentation of New Zealand’s 5th periodic report

Palais Wilson, Geneva,  1 May 2009 
INTRODUCTORY REMARKS: H.E. Ambassador Don MacKay
Mr. Chair, distinguished members of the Committee, 

On behalf of the Government of New Zealand, I would like to express our deep appreciation for the significant efforts that this Committee has undertaken to ensure respect for and compliance with the Convention Against Torture.  Torture is an abhorrent and intolerable crime and New Zealand is committed to the processes that the international community has put in place to end this repugnant and illegal practice.

New Zealand considers that the effective and independent international monitoring of how States comply with the standards set out in the Convention, together with effective national mechanisms, is a key tool in the fight against torture.  
The Government of New Zealand places the highest importance on fulfilling its obligations under this Convention and other core international human rights treaties to which it is party.  The Government welcomes the scrutiny of the Committee and the opportunities that the reporting process provides to discuss the obligations enshrined in the Convention and New Zealand’s compliance with these obligations.      

Mr Chair, I would like to take this opportunity to introduce the New Zealand delegation, which has travelled from Wellington for the review:  

· Cheryl Gwyn, Deputy Solicitor General, Crown Law Office

· Christine Hyndman, Principal Analyst, Immigration Policy, Department of Labour
· Stuart Beresford, Manager, Human Rights, Ministry of Justice

· Paul Monk, South Island Regional Manager, Department of Corrections
We are supported by Wendy Hinton, Deputy Permanent Representative, and Amy Laurenson, Second Secretary, of the Permanent Mission to the UN in Geneva.
Mr Chair, you have in front of you New Zealand’s latest comprehensive report on the implementation in New Zealand of the Convention against Torture.  The report is the fifth since New Zealand ratified the Convention in 1989 and covers the period 1 January 2003 to 1 January 2007.  

New Zealand appreciated receiving the List of Issues from the Committee in advance and has provided you with written answers to assist your consideration of New Zealand’s periodic report. 

The New Zealand Government hopes that this meeting will provide an opportunity for us to benefit from the Committee’s expertise and knowledge as well as receive positive and constructive views.  The Government is thankful that the Committee has examined the Report objectively and has agreed to engage in an open and frank discussion with our delegation.  You may be assured, Mr Chair, of our full cooperation during the consideration of the Report. 

New Zealand has always been committed to the United Nations and the role it plays in the promotion and protection of human rights.  New Zealand has encouraged other countries to work together to recognise and protect fundamental rights and freedoms that are enjoyed by all members of the human family.  New Zealand continues to encourage all States to ratify existing international human rights instruments and has played a leading role in lobbying for the adoption of new instruments, such as the Optional Protocol to the Convention Against Torture. 

At the domestic level, successive New Zealand Governments have worked steadily to create and maintain a human rights environment that enables our people to reach their individual and collective potential regardless of characteristics such as race, gender, disability and religion.  
In terms of the prohibition of torture, New Zealand’s previous periodic reports to the Committee have outlined the legislative, judicial, administrative and other measures that exist to give effect to the provisions in the Convention.  These measures include the enactment of legislation to ensure that those who commit torture both in New Zealand and overseas are brought to justice.   Furthermore, New Zealand has implemented a range of legislative and administrative measures to clarify the rights of detained persons.  Recognising that the independent monitoring of places of detention is the best means to eliminate the abuse of detained prisoners, New Zealand has also empowered suitably-qualified institutions to undertake this important function, both in the form of designated National Preventive Mechanisms, as noted below, and also through the oversight by the court system, the New Zealand Police and a number of additional independent review and complaints mechanisms.
During the current reporting period, New Zealand has introduced a number of measures to further address our obligations under the Convention.  

New Zealand has enacted several pieces of legislation relevant to compliance with the Convention.  Specific areas of note include the enactment of the Citizenship Amendment Act 2005, the Corrections Act 2004 and associated regulations, and the Crimes of Torture Amendment Act 2006.  The Crimes of Torture Amendment Act provides a robust regime for compliance with the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. In addition, New Zealand has acceded to the Convention on the Reduction of Statelessness. 
Mr Chair, since the submission of our report in 2007 there some major developments and administrative advances have been made in protection from torture and cruel, inhuman or degrading treatment in New Zealand.

The most significant development is that New Zealand ratified the Optional Protocol to the Convention against Torture on 14 March 2007.  Shortly thereafter the following organisations were designated as National Preventive Mechanisms: 
· the Ombudsmen 

· the Children’s Commissioner 

· the Independent Police Conduct Authority, and 
· the Inspector of Service Penal Establishments. 

New Zealand’s national independent Human Rights Commission was designated as the Central National Preventive Mechanism, to coordinate the activities of the National Preventive Mechanisms and liaise with the United Nations Subcommittee for the Prevention of Torture. 
The first collated annual report of the five designated OPCAT organisations was published at the end of last year.  The report highlighted some challenging issues across the various detention contexts, including:

· ensuring that all facilities are suitable for the purpose

· the need for adequate staffing levels, training and specialist staff, and

· the need for particular attention to the rights of specific groups such as children and young people, asylum seekers and disabled people
The Government takes its obligations under the Optional Protocol seriously and is carefully considering the report with a view to addressing these issues.  

The report also identified a small gap in the monitoring coverage.  The Government has moved quickly to close this gap by extending the mandates of relevant National Preventive Mechanisms to include child care and protection residences.
Mr Chair, I would now wish to draw your attention to developments in other areas relevant to the Convention.

The New Zealand Action Plan for Human Rights was developed by New Zealand’s Human Rights Commission in accordance with its statutory mandate under the Human Rights Amendment Act 2001.  The Plan relied on an assessment by the Commission of the current status of human rights, based on analysis of law, policy, research, and consultation with the public, non-governmental organisations and government agencies.   The Plan was published in March 2005 and contains several ‘priorities for action’, including some relating to the rights of persons in detention.   
Given the wide range of recommendations, and the scale of factors that departments needed to consider, the Government directed departments to consider the appropriateness of implementing the Action Plan’s priorities for action as part of normal business.  As confirmed by the Commission in its mid-term review of progress, there have been substantial initiatives in almost all areas identified as priorities in the Plan    

New Zealand is committed to having a well-functioning and independent prison complaints and monitoring process.  The Office of the Ombudsmen has long acted as an independent complaints and review mechanism for prisoners.  In September 2007, the then Government agreed that the role of Ombudsmen in relation to prisons would be enhanced so that an Ombudsman has primary responsibility for the independent oversight of prisons.  Under the proposal, the Ombudsmen have been given new responsibilities for conducting investigations of designated serious incidents.  These new responsibilities will result in more public reporting of investigations about prison conditions and prisoner treatment more generally.
New Zealand has also enhanced the independent monitoring of the Police through recent amendments to the Independent Police Conduct Authority Act.  The amendments included expanding the Authority’s membership from a single individual to a Board of up to five members; and providing the Authority with the same powers as Commissions of Inquiry, including powers to receive evidence, examine documents, and summon witnesses.
The Policing Act 2008 was enacted following a substantial review of policing legislation.  The Act provides the New Zealand Police with a firmer platform on which to operate, and ensures that the Police are able to meet the needs of all New Zealanders in a fair and reasonable way.  The drafting of the Act was guided by the strong belief that respect for human rights is a fundamental value in New Zealand that should be expressly emphasised in the Act.  One of the key principles that guide the Act is that “policing services are provided in a manner that respects human rights.”

In response to the Committee’s concluding observations to New Zealand’s previous report, the Government has taken steps to make express provision for the non-refoulement obligations of Article 3 of the Convention in New Zealand legislation. Article 3 is currently implemented administratively, subject to judicial oversight by the courts.  The Immigration Bill was introduced into Parliament in August 2007 and is currently progressing through the legislative process.  The Bill incorporates New Zealand’s non-refoulement obligations using language drawn directly from the Convention and from the ICCPR. 
The regime for the detention of persons under public health legislation has also been thoroughly reviewed to ensure full respect for the rights and freedoms of individuals who pose a risk to public health and need to be quarantined.  The Public Health Bill, which is currently before Parliament, contains various safeguards such as time limits, mandatory review, appeal rights and provisions for release when a person is no longer a health risk.
Mr Chairman, I have briefly summarised the major initiatives undertaken by the New Zealand Government between January 2003 to present time.  I would also like to advise the Committee about a few other issues that have direct relevance to the Convention.  
During the reporting period, anti-terrorism measures were strengthened to meet international counter-terrorism obligations and to protect people in New Zealand.  New Zealand believes in the importance of respecting human rights and complying with its international obligations.  The New Zealand Government has ensured, therefore, that these laws do not unjustifiably limit the rights of persons accused of terrorist activities.
A number of groups within New Zealand have expressed concern that some of the measures that have been taken against terrorism do not adequately meet our obligations under the Convention or have been used inappropriately.  For instance, the New Zealand Human Rights Commission received a number of enquiries, expressions of concern and complaints about a New Zealand Police operation in October 2007 under the Arms and Terrorism Suppression Act, which resulted in the arrest of individuals for the unlawful possession of firearms and other restricted weapons.  Three United Nations Special Rapporteurs also received a communication on this issue in late 2007 which alleged that, among other things, the Police operation breached the rights to liberty and freedom from discrimination.

The Government responded to the communication in January 2008.  The Government’s response noted that the actions of the Police in the investigation are to be considered by several independent bodies and will also be scrutinised in court proceedings. Both the independent reviews and court proceedings are currently in process and so it is not appropriate to consider these further.
Following a recommendation from the Solicitor General, the New Zealand Law Commission is undertaking a review of existing legislation to ascertain whether amendments are needed to cover the conduct of individuals that creates risk to, or public concern about, the preservation of public safety and security.  The terms of reference for the review direct the Commission “to take into account the need to ensure an appropriate balance between the preservation of public safety and the security and maintenance of individual rights and freedoms.”  The Commission process is to undertake initial research and consultation then prepare an issues paper followed by a final report.
As the Committee is aware, New Zealand has entered one reservation to the Convention Against Torture, in which the Government reserves the right to award compensation to victims of torture only at the discretion of the Attorney General.  Since the reservation was entered, there have been a number of legislative reforms and common law developments that enable victims of torture to seek compensation and other forms of redress.  In light of this, the Government is examining the implications of lifting the reservation to ensure that were New Zealand to remove the reservation it would adhere in all respects with the obligations under Article 14.  
The Government notes, however, that compensation is available in New Zealand domestic law both specifically for breach of the right against torture and against inhuman or degrading treatment, and that other redress – notably rehabilitative and other assistance – is available through the Accident Compensation scheme.  The availability and efficacy of the New Zealand courts in this regard is readily apparent.

Notably, and since the Committee’s last periodic review:

· the New Zealand Supreme Court considered the Taunoa case, concerning the Behaviour Management Regime, and upheld the awards of compensation that had been made for breach of the right to treatment with dignity and respect. As the Committee is aware, the Taunoa proceedings involved an extensive review of prison practice, undertaken through public legal aid funding and including, for example, cross-examination of responsible prison staff by the claimants’ counsel.
· the Supreme Court also considered the Zaoui case, concerning a refugee who was found to pose a security risk and who had also raised a claim of non-refoulement.  The Court endorsed the Government’s position that the claimant in that case would not be deported from New Zealand if he or she were at risk of torture or arbitrary death.  The case was again funded through public legal aid.

In both instances, the Court drew upon the Convention and/or views of the Committee.
New Zealand currently has entered a reservation to Article 37(c) of the UN Convention on the Rights of the Child on the mixing of young offenders with adult offenders.  With respect to prisons, New Zealand complies with Article 37(c).  In 2005, the Department of Corrections completed four specialist youth units in male prisons to ensure that there are sufficient beds to accommodate youth offenders separately from adults.  Females under the age of eighteen are also separated from those eighteen and over unless it is in their best interest to be mixed with older prisoners.  

Further work is required regarding certain custody facilities, especially court cells, to ensure full compliance with the obligation.  Prisoners aged seventeen and under are generally held separate from adults when held in court cells.  This is not always possible because of the limitation of existing facilities, particularly in small, remote courthouses.   
We would also like to mention three other matters of relevance to today’s discussion.  First, despite Government initiatives over a number of years, Maori continue to be disproportionately represented in criminal justice statistics.  There is some evidence that any suspected or actual offending by Maori has harsher consequences for those Maori, resulting in an accumulation of individuals within the system.  A summit co-hosted by the Ministers of Justice and Maori Affairs was held last month on drivers of crime, to discuss and propose a way forward to deal with these issues.  More importantly, the Department of Corrections has developed a separate Māori Strategic Plan, a primary focus of which is to reduce Māori offending by strengthening awareness of Māori cultural concepts and values among Māori prisoners.  
The second matter relates to the competitive tendering of prison management. The Government considers that opening up prison management to contractors provides an opportunity for innovation and change in the way in which prisons in New Zealand are operated.  Legislation has recently been introduced that will enable prisons to be run by contract managers.  When drafting this legislation, the Government was mindful that all New Zealand prisons must continue to meet international standards on the treatment and welfare of prisoners and has included a number of provisions in the legislation to safeguard the rights of detained persons.
The third matter relates to the introduction of Taser electronic control devices in the New Zealand Police.  The New Zealand Police recently conducted a trial (which ran from 1 September 2006 to 12 August 2007) of Tasers, including reviewing extensive international studies, and completed an extensive evaluation of that trial, which led to the development of international best practice for the use of Tasers by the Police.  At the conclusion of the trial and evaluation, the Commissioner of Police approved the introduction of Tasers as a less lethal option for operational Police staff in New Zealand.  The Government considers that a democratic and transparent process occurred in respect to the introduction and future use of Tasers.  Key community stakeholders – for example, Amnesty International – continue to be engaged throughout the process. 

Turning now to the shadow reports, New Zealand is an active supporter of the work of human rights defenders and a co-sponsor of the resolution on human rights defenders at the Human Rights Council.  The Government maintains a strong dialogue with the Human Rights Commission and the wider NGO community about human rights both in the domestic and international setting.  We note that the Committee has received submissions from NGOs active in human rights in New Zealand, including the Human Rights Foundation and Action for Children and Youth Aotearoa.  Shadow reports have also been submitted by various lawyers representing individuals who allege that their Convention rights have been breached.  The delegation will be pleased to discuss any issues arising from the shadow reports that the members of the Committee may wish to raise.

Mr Chair, members of the Committee, I would like to conclude by assuring you that New Zealand will continue to fight for stronger protections against torture and other cruel, inhuman or degrading treatment or punishment.  Our aim remains the effective prevention of such forms of behaviour and the affirmation of fundamental principles of respect for human rights.
Thank you Mr Chair.
