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Bogota – Tegucigalpa, May 13, 2016
[bookmark: _GoBack]Secretariat of the Committee on Economic, Social, and Cultural Rights
Office of the United Nations High Commissioner for Human Rights
Palais Wilson
52, rue des Pâquis
CH-1211 Geneva 10, Switzerland
	Re: Information on Honduras, scheduled for review by the Committee on Economic, Social, and Cultural Rights during its 58th Session.
Distinguished Members of the Committee on Economic, Social, and Cultural Rights (the “Committee”):
[bookmark: _Ref433630145]The Center for Reproductive Rights (the “Center”) is an independent non-governmental organization that works to promote women’s equality by guaranteeing reproductive rights as human rights. The Centro de Derecho de Mujeres de Honduras –Center for Women’s Rights in Honduras– (CDM) is a non-governmental and feminist organization that promotes gender equality for women. The Center and CDM seek to contribute to the Committee’s work by providing independent information concerning Honduras’s obligations to guarantee the rights protected under the International Covenant on Economic, Social, and Cultural Rights (“ICESCR”).[endnoteRef:2]   [2:  G.A. Res. 2200A (XXI), International Covenant on Economic, Social and Cultural Rights (Dec. 16, 1966), which was ratified by Honduras in 1981. ] 

On the list of issues provided by the Committee in November 2015, Part 2, Sections 6, 20, 27 and 28, the Committee requested information on (i) measures adopted to combat discrimination, in particular against persons with HIV/AIDS; (ii) steps taken by the State to combat domestic violence and violence against women; (iii) measures adopted by Honduras to guarantee availability and accessibility of sexual and reproductive health information and services, including emergency contraception methods, and (iv) measures adopted by Honduras to prevent the spread of HIV/AIDS and the transmission of HIV from mother to child as well as to guarantee the availability and accessibility of antiretroviral treatments.[endnoteRef:3] Therefore, in light of Honduras’s upcoming review by the Committee under the ICESCR, this letter will highlight Honduras’s failure to comply with its obligations under the ICESCR to respect, protect, and fulfill women’s right to enjoyment of the highest attainable standard of physical and mental health, to guarantee the widest possible protection and assistance to the family, and to protect and fulfill women’s right to non-discrimination and equality, by (i) denying victims of sexual and domestic violence access to the justice system; (ii) criminalizing abortion in all cases; (iii) denying access to emergency contraception; and (iv) the forced sterilization of women HIV positive.  [3:  U.N. Committee on Economic, Social and Cultural Rights (CESCR), List of Issues, U.N. Doc. E/C.12/HND/Q/2, ¶¶ 6, 20, 27, 28 (Nov. 4, 2015). ] 

This letter is divided into five parts. First, it examines the hardships female victims of sexual and domestic violence in Honduras experience in accessing the justice system and health centers in the wake of an attack. Second, it considers Honduras’s criminalization of abortion services and total ban of emergency contraception. Third, it explores the forced sterilization of Honduran women living with HIV. Fourth, it presents information regarding the Zika virus outbreak. Fifth, it argues that these restrictions violate numerous rights protected by the ICESCR.
I.	The Right to Access to Justice for Victims of Sexual and Domestic Violence
The right to access to justice for victims of sexual and domestic violence is essential to the health and safety of Honduran women and their ability to participate meaningfully in society.  The low rate of conviction, coupled with physical and psychological barriers to reporting the incidents themselves, creates a culture of impunity with regard to sexual and domestic violence.  As a result, women live in a perpetual state of fear that members of their family or members of their community are free to physically and sexually abuse them without repercussion.  The situation disproportionately affects women; men do not face the same threat of sexual violence, nor is their access to the justice system similarly restricted.  Such a system is a per se violation of women’s right to access to justice with non-discrimination.  
1.  	The Honduran Penal Code fails to criminalize spousal rape and only imposes short sentences on perpetrators of sexual and domestic violence.
Domestic violence and sexual violence are treated differently in Honduras.  The Domestic Violence Act of 1997 (“DVA”), amended by decree in 2005, is intended to combat domestic violence.[endnoteRef:4]  Domestic violence is defined as “any pattern of behavior associated with a situation of an unequal exercise of power that manifests in the use of physical force, psychological, patrimonial and/or economic, and sexual violence.”[endnoteRef:5]  Articles 179(a) and 179(b) of the Honduran Penal Code require penalties of one to three years for a domestic violence violation, sometimes escalating to four years if the violation is particularly severe.[endnoteRef:6]  The DVA also requires that the offender provide compensation to the victim, including payment for damages and the expenses incurred by the victim in dealing with the effects of the abuse.[endnoteRef:7]  While Article 1 envisions protecting women from their “spouse, ex-spouse, partner, or ex-partner”—whether they are living together or not—the act does not go so far as to criminalize rape perpetrated by a spouse.[endnoteRef:8]  While the DVA includes provisions that aim to secure the safety of victims accessing the justice system, such as protection orders and injunctions, perpetrators seldom abide by these measures; without an effective enforcement mechanism, the victims are left exposed and endangered.[endnoteRef:9] [4:  Ley Contra la Violencia Doméstica [Domestic Violence Act], Diario Oficial La Gaceta Nov. 15, 1997, revised Sept. 1, 2005 (Hond.).]  [5:  Id.]  [6:  Código Penal  de Honduras [Honduran Penal Code], arts. 179(a), 179(b), Sept. 26, 1983 revised Oct. 31, 1996 (Hond.). ]  [7:  Domestic Violence Act, supra note 3.]  [8:  Id.]  [9:  Rashida Manjoo, (Special Rapporteur on violence against women, its causes and consequences), Mission to Honduras, ¶ 36, U.N. Doc. A/HRC/29/27/Add.1 (Mar. 31, 2015).] 

Article 140 of the Penal Code of 1983 (as amended, the “Penal Code”) defines rape as “carnal access” forced upon a person.[endnoteRef:10]  Carnal access includes sexual aggression achieved vaginally, anally, or orally.[endnoteRef:11]  The standard penalty for rape is 9 to 13 years in prison.[endnoteRef:12]  For particularly egregious cases, including victims under the age of 12 or over the age of 70, repeat offenders, or rape perpetrated by more than one aggressor, the prison term ranges from 15 to 20 years.[endnoteRef:13]  While rape proceedings can be initiated without a victim pressing charges, in cases of spousal rape (which is not expressly criminalized), only a judge can decide to bring proceedings on an ad hoc basis.[endnoteRef:14]   [10:  Penal Code, supra note 5, art. 140. ]  [11:  Id.]  [12:  Id.]  [13:  Id.]  [14:  Manjoo, supra note 8, ¶ 62.] 

In October 2011, the Honduran Government adopted a set of rules for the assistance to victims of gender-based sexual violence that established a State compensation fund for harm resulting from gender-based violence, in the form of financial compensation, medical and psychological rehabilitation, as well as socioeconomic programs to help victims rebuild their lives.[endnoteRef:15]  More broadly, the Honduran Government instituted a national plan on violence against women in 2014.[endnoteRef:16]  The plan was initiated in response to the rising levels of violence against women, and is intended to run through 2022.[endnoteRef:17]  There is no evidence that these programs have effectively enhanced protection against sexual violence thus far.   [15:  Id. ¶ 80.]  [16:  Id. ¶ 60. ]  [17:  Id. ] 

2.	95% of sexual and domestic violence cases do not result in conviction.[endnoteRef:18] [18:  Inter-American Commission on Human Rights (IACHR), Situation of Human Rights in Honduras, ¶ 117 (Dec. 31, 2015), http://www.oas.org/en/iachr/reports/pdfs/Honduras-en-2015.pdf.   See also Asociadas por lo Justo (JASS), Centro de Estudios de la Mujer Honduras (CEMH), Centro de Derechos de las Mujeres (CDM), Red Nacional de Defensoras de Derechos Humanos en Honduras. Situación de los derechos humanos de las mujeres en Honduras, presented  to the IACHR on Dec. 1, 2014; United Nations, Special Rapporteur on violence against women finalizes country mission to Honduras, (July 7, 2014), http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14833&LangID=E.] 

According to the United Nations Special Rapporteur on Violence Against Women in a report on Honduras to the United Nations Human Rights Committee, violence against women is a rampant problem throughout Honduras that pervades the public and private spheres, such that no women feel safe.[endnoteRef:19]  The Supreme Court of Justice has reported that “violence against women is considered as something natural.”[endnoteRef:20]  In 2012, the Office of the Public Prosecutor received around 20,000 complaints of gender-based violence, of which 74.6% pertained to domestic and intrafamily violence and another 20% pertained to sexual violence.[endnoteRef:21] Between 2009 and 2012, 82,500 domestic violence complaints were lodged with the Honduran courts, 92% of which were filed by women.[endnoteRef:22]  Of the 4,992 sexual violence complaints filed by the Special Prosecutor for Women between 2012 and 2014, only 134 resulted in convictions—a mere 2.7%.[endnoteRef:23]. Currently,  [19:  Manjoo, supra note 8, ¶ 9.]  [20:  Situation of Human Rights in Honduras, supra note 17, ¶ 113.]  [21:  Manjoo, supra note 8, ¶ 12. See also, Centro de Derechos de las Mujeres (CDM), Violencia contra las mujeres hondureñas [Violence Against Honduran Women] (2014), http://www.derechosdelamujer.org/tl_files/documentos/violencia/Misoginia-armada-2013.pdf]  [22:  Id. ¶13.  See also Liana Funez and Sara Aviléz Tomé, Informe de la consulta de la Estrategia de Seguridad en Centro América, ESCA: informe de Honduras (2013). See also Poder Judicial [Judiciary of Honduras], Boletín estadístico, Juzgados de letras y paz en materia de violencia doméstica, Ingresos por departamento (2013), www.poderjudicial.gob.hn/CEDIJ/Documents/Bolet%C3%ADn%20Estad%C3%ADstico%20A%C3%B1o%202013.pdf.]  [23:  Manjoo, supra note 8, ¶ 13. ] 

a. 	Police and defense lawyers often discredit the character of the victim, making successful prosecution difficult, if not impossible, and intimidating victims from pursuing claims.
Victims of sexual and domestic violence can file complaints with the police, the National Human Rights Commission, the Office of the Public Prosecutor, the Municipal Offices for Women, and the Office of the Special Prosecutor for Women (“OSPW”), among others.[endnoteRef:24]  But the process is often harrowing.  Victims are often forced to submit statements in public, enhancing their vulnerability.[endnoteRef:25]  Because the complaint process is variegated, a victim often must retell her story many times before many different audiences, within the same criminal justice system, to advance her case.[endnoteRef:26]  Additionally, the Inter-American Commission on Human Rights (“IACHR”) found that “[w]hen a woman [in Honduras] files a complaint about violence, [the authorities] give her an appointment in three months.  [In the intervening months], either the victim reconciles with her assailant or he ends up killing her.”[endnoteRef:27] [24:  Situation of Human Rights in Honduras, supra note 17,  ¶ 121.]  [25:  Manjoo, supra note 8, ¶ 73.]  [26:  Id.]  [27:  Situation of Human Rights in Honduras, supra note 17, ¶ 117.] 

Aside from psychological barriers, there are also physical barriers to gaining access to the justice system.  Police stations, courts, and forensic units are not broadly accessible across the country.[endnoteRef:28]  The paucity of facilities, coupled with the large number of complaints, results in a system that is unable to serve the needs of women.  Even if a victim can work up the courage to lodge a complaint and is able to physically access a police station, the Honduran justice system systematically fails to adequately investigate gender-related crimes, partially as a result of sociocultural norms that discredit women victims and reinforce the perception that crimes against women are not priorities.[endnoteRef:29]  In some instances, the United Nations Special Rapporteur on the Violence against Women found that “the police laugh or refuse to register complaints from women.”[endnoteRef:30]  Even if a woman is able to successfully lodge a complaint, procedural barriers may further hamper the advancement of her case.  For example, in rape cases, the shortage of forensic facilities makes it difficult to obtain evidence, such as DNA.[endnoteRef:31]   [28:  Manjoo, supra note 8, ¶ 74.]  [29:  Id. ¶ 75.]  [30:  Id. ]  [31:  Id. ¶ 76.] 

While the Honduran government has expressed a commitment to training police officers and judicial officers who interact with victims of domestic and sexual violence,[endnoteRef:32] ultimately these efforts have not been effective.  “Women who [file complaints at the OSPW] leave worse than when they arrived, because they are told they are responsible for the attacks on them because of how they dress or because they don’t take proper care of their husbands or partners.”[endnoteRef:33]  These results are unsurprising given that the government only allocates 2% of the Office of the Public Prosecutor’s annual budget to the OSPW.[endnoteRef:34]  Furthermore, specialized courts for domestic violence cases have only been allocated 1% of the Supreme Court’s annual budget.[endnoteRef:35]  With such a paucity of resources, the government is not adequately providing victims of gender-based crimes access to the justice system.   [32:  Situation of Human Rights in Honduras, supra note 17,  ¶ 121.]  [33:  Id. ¶ 123.]  [34:  Id.]  [35:  Id.] 

Unfortunately, the government’s lack of commitment to the protection of women creates a climate conducive to violence and discrimination against women “since society sees no evidence of willingness by the State, as the representative of society, to take effective action to sanction such acts.”[endnoteRef:36]  The rampant impunity of the crimes committed “sends the message that violence against women is tolerated; this leads to their perpetuation, together with social acceptance of the phenomenon, the feeling women have that they are not safe, and their persistent mistrust in the administration of justice.” [endnoteRef:37] [36:  Id. ¶ 126.]  [37:  Id.] 

b. 	The Honduran government fails to provide shelters for women of domestic and sexual abuse, making pursuit of a claim of sexual or domestic violence near impossible without retribution from the victim’s attacker.
Due to the small number of shelters for female victims of abuse in Honduras,[endnoteRef:38] many victims are reluctant to press charges or allow their complaints to lapse due to fear of reprisal.[endnoteRef:39]  Further, shelters in the capital of Tegucigalpa are being used for multiple purposes and thus are ineffective.[endnoteRef:40]  For example, a single shelter is used to house domestic violence victims waiting to enter the witness protection program as well as for high-risk cases involving women linked to murderers, organized crime, and gangs.[endnoteRef:41]  This cross-pollination puts both the domestic violence victims and the shelter staff in danger of retribution from some of these high-risk offenders.   [38:  Manjoo, supra note 8, ¶ 67.]  [39:  Id.]  [40:  Id. ¶ 70.]  [41:  Id.] 

c.	The Honduran government fails to provide adequate access to healthcare following an attack, making pursuit of a claim of sexual or domestic violence harrowing.
The Honduran Department of Health (“DOH”) administers the Integral Family Support program, which is intended to run clinics for women who have been victims of domestic abuse.[endnoteRef:42]  In 2011, the DOH employed 16 family counselors to counsel domestic violence survivors.[endnoteRef:43]  But the program is not adequately funded and lacks sufficient technical and material resources.[endnoteRef:44]  Furthermore, the program primarily serves victims referred by the court system.[endnoteRef:45]   [42:  Id. ¶ 68.]  [43:  Id.]  [44:  Id.]  [45:  Id.] 

One essential requirement for breaking the cycle of domestic violence against women, for instance, is that women be enabled to take control of their bodies and their sexuality, and decide freely when and if they want to be pregnant. Unwanted pregnancy occurs more frequently for victims of domestic violence, and women in situations of violence experience more difficulty ending abusive relationships when they are economically dependent upon their partners. As discussed above, because only a small minority of cases actually reach the court system and the health centers, the vast majority of domestic violence survivors go untreated and unsupported, often trapped by their abusers.  
It is critical for women, particularly survivors of sexual and domestic violence, to have access to the full range of reproductive health care services in order to protect their health, prevent unwanted pregnancy, and regain a measure of control over their lives. But Honduras exacerbates the plight of rape victims by denying them access to emergency contraception—which the World Health Organization recognizes as essential for victims of sexual violence—as well as safe abortion.
II.	The Right to Safe and Legal Abortion Services and Access to Emergency Contraception
The right to sexual and reproductive health is an integral part of Honduras’s responsibilities under the ICESCR.  The total criminalization of abortion and the ban on emergency contraception are flagrant violation of these responsibilities.  Criminalizing abortion does not reduce the demand for the procedure, it simply forces women to obtain unsafe and illegal abortions, risking her life, her health and her freedom.  
1.  	The Honduran Penal Code imposes prison sentences on women who seek abortion services.
Abortion in Honduras is completely criminalized by the Penal Code[endnoteRef:46], and is defined as “the murder of a human being during pregnancy or at the moment of delivery”. [endnoteRef:47] A woman who obtains an abortion may receive a prison sentence of three to six years. Individuals who perform illegal abortions with the woman’s consent[endnoteRef:48], regardless of the circumstances, also face a prison term of three to six years.[endnoteRef:49]  If the individual who performs the abortion is a medical practitioner, in addition to the prison sentence, such person is also subject to a fine of fifteen thousand to thirty thousand Lempiras (approximately 600 to 1200 Euros).[endnoteRef:50] [46:  Penal Code, supra note 5, arts. 126, 127, 128, 132.]  [47:  U.N. Population Division, Honduras: Abortion Policy and Reproductive Health Context, Dep’t of Economic and Social Affairs,  www.un.org/esa/population/publications/abortion/doc/honduras.doc. See also, Centro de Derechos de las Mujeres (CDM), Secreto a voces: una reseña sobre el aborto en Honduras [An open secret: a review on abortion in Honduras] (2015), http://www.derechosdelamujer.org/tl_files/documentos/aborto/Aborto-Honduras-2015.pdf]  [48:  Penal Code, supra note 5, art. 128. ]  [49:  Id. art. 126.  If the woman does not consent to the abortion, the individual is subject to six to eight years of imprisonment and if the individual uses violence, intimidation or deception to force the woman to have an abortion such person is subject to eight to ten years of imprisonment. ]  [50:  Penal Code, supra note 5, art. 127. ] 

The current Penal Code contains no stated exceptions to the general prohibition against abortion. Based on necessity provisions in the Fundamental Law with regard to the Association of Physicians of Honduras, could be accepted that Honduras permits abortions to save the life of the woman. However, without a stated exception in the Penal Code, it is reasonable to infer that an abortion cannot be legally performed to save the life of the pregnant woman.[endnoteRef:51]   [51:  Decree No. 94, Diario Oficial La Gaceta 18,429 (1964), art. 106 and art. 107. See also, U.N. Population Division, supra note 46; see also, e.g., Center for Reproductive Rights, Honduras: Sexual Violence and Total Bans on Emergency Contraception and Abortion, (2015), http://www.reproductiverights.org/sites/crr.civicactions.net/files/documents/25MAR15%20GLP_LAC_Honduras_Factsheet_Final%20AS%20FILED%20(1).pdf; Guttmacher Institute, Facts on Abortion in Latin America and the Carribean, (Nov. 2015), https://www.guttmacher.org/sites/default/files/factsheet/ib_aww-latin-america_0.pdf.] 

In addition to a total ban on obtaining abortion services, Honduras also prohibits the use, distribution, and sale of emergency contraception.[endnoteRef:52]  The Supreme Court has determined this is constitutional, basing its reasoning on a misunderstanding of emergency contraception, equating it to an early abortion.[endnoteRef:53]  This complete ban without exception means that Honduras maintains the strictest ban on emergency contraception in the world.[endnoteRef:54] [52:  Center for Reproductive Rights, supra.]  [53:  Corte Suprema de Justicia de Honduras, Sentencia, 1 de febrero de 2012 (2012) [Supreme Court of Justice of Honduras, Sentence, February 1, 2012, (2012)]. ]  [54:  Jodi Jacobson, Honduran Supreme Court Upholds Most Sweeping Ban on Emergency Contraception Anywhere, RH Reality Check (Feb. 14, 2012), http://rhrealitycheck.org/article/2012/02/14/honduran-supreme-court-upholds-complete-ban-on-emergency-contraception-0/.] 

2.	Criminalizing abortion creates significant health risks for women and girls.
  Unwanted pregnancies pose health risks such as anemia, malaria, HIV and other sexually transmitted infections, postpartum hemorrhage, and mental illness.[endnoteRef:55]  Additionally, the World Health Organization (the “WHO”) reports that adolescent pregnancies pose significant physical health risks, including death.[endnoteRef:56]  Complications from pregnancy and childbirth are the second-most prevalent cause of death for 15 to 19-year-old girls globally,[endnoteRef:57] and the risk of death from pregnancy-related complications is even greater for girls below age 15.[endnoteRef:58]  However, the Penal Code’s lack of any stated exception and doctors’ reliance on the vague “necessity” exemption may require that these women and girls wait until potentially life-threatening complications develop in order to access a therapeutic abortion. [55:  World Health Organization (WHO),  Adolescent Pregnancy, Fact Sheet No. 364 (Sept. 2014), http://www.who.int/mediacentre/factsheets/fs364/en/; World Health Organization (WHO), Pregnant Adolescents: Delivering on Global Promises of Hope, 10 (2006), http://apps.who.int/iris/bitstream/10665/43368/1/9241593784_eng.pdf. ]  [56:  Adolescent Pregnancy, Fact Sheet No. 364, supra.  ]  [57:  Id.]  [58:  Pregnant Adolescents, supra note 54.] 

a. Women and girls with unwanted pregnancies may resort to clandestine abortion at the risk of her life, and this can lead to criminalization.[endnoteRef:59] [59:  U.N. Committee on the Rights of the Child, Concluding Observations on the Combined Fourth and Fifth Periodic Reports of Honduras, ¶ 64, U.N. Doc. CRC/C/HND/CO/4-5 (July 3, 2015).] 

As repeatedly recognized by the WHO, criminalizing abortion does not reduce the demand for the procedure but instead creates legal obstacles which force women and girls to resort to unsafe procedures.[endnoteRef:60]  In 2008, there were approximately 1.07 million unsafe abortions performed in Central America.[endnoteRef:61]  The WHO maintains a link between illegal abortions and maternal mortality.[endnoteRef:62]  With an estimated 20 deaths per 100,000 unsafe abortions in 2008, it is approximately 33 times more likely that a woman will die from an unsafe abortion in Central America than when the abortion is performed in a safe and legal environment. Despite the ban, between 51,000 and 82,000 Honduran women have unsafe abortions each year.[endnoteRef:63] [60:  World Health Organization (WHO), Unsafe Abortion: Global and Regional Estimates of the Incidence of Unsafe Abortion and Associated Mortality in 2008, 6-7 (2011), http://apps.who.int/iris/bitstream/10665/44529/1/9789241501118_eng.pdf;   World Health Organization (WHO),  Unsafe Abortion: The Preventable Pandemic, 4 (2006), http://www.who.int/reproductivehealth/topics/unsafe_abortion/article_unsafe_abortion.pdf.]  [61:  Unsafe Abortion, supra. The WHO does not have country-specific information about Honduras. ]  [62:  See, e.g., CESCR, Concluding Observations: Benin, U.N. Doc. E/C.12/1/Add.78 (June 5, 2002); CESCR, Concluding Observations: Brazil, U.N. Doc. E/C.12/1/Add.87 (June 26, 2003); CESCR, Concluding Observations: Cameroon, U.N. Doc. E/C.12/1/Add.40 (Dec. 8, 1999); CESCR, Concluding Observations: Mauritius, U.N. Doc. E/C.12/1994/8 (May 31, 1994); CESCR, Concluding Observations: Mexico, U.N. Doc. E/C.12/1/Add.41 (Dec. 8, 1999); U.N. Doc. E/C.12/MEX/CO/4 (2006); CESCR, Concluding Observations: Nepal, U.N. Doc. E/C.12/1/Add.66 (Sept. 24, 2001); CESCR, Concluding Observations: Panama, U.N. Doc. E/C.12/1/Add.64 (Sept. 24, 2001); CESCR, Concluding Observations: Paraguay, U.N. Doc. E/C.12/PRY/CO/3 (Jan. 4, 2008); CESCR, Concluding Observations: Poland, U.N. Doc. E/C.12/1/Add.26 (June 16, 1998); CESCR, Concluding Observations: Russian Federation, U.N. Doc. E/C.12/1/Add.94 (Dec. 12, 2003); CESCR, Concluding Observations: Senegal, U.N. Doc. E/C.12/1/Add.62 (Sept. 24, 2001).]  [63:  Unsafe Abortion, supra note 59 (the death rate in the United States from legal abortions is .6 per 100,000 procedures). See also, supra note 46.] 

Additionally, the high rate of sexual assault in Honduras, coupled with the total ban on abortion and emergency contraception disproportionately affects young women.  Honduras has the second highest rate of teenage fertility, 102 per 100,000 live births.[endnoteRef:64]  A recent study found that nearly one-half of births to women younger than 20 years of age were unplanned.[endnoteRef:65]  To prevent these unintended pregnancies, adolescents reportedly resort to medications used to treat cardiovascular, respiratory and gastric diseases in order to induce an abortion.[endnoteRef:66]  Further, young women and minors are less likely to have access to the funding or health information necessary to find safe clandestine abortion services, making them a particularly high risk population.   [64:  Manjoo, supra note 8, ¶ 53.]  [65:  Guttmacher Institute, Demistifying Data: A Guide to Using Evidence to Improve Young People’s Sexual Health and Rights, 32 (2014), http://www.guttmacher.org/pubs/demystifying-data.pdf.]  [66:  A los 12 años comienzan a abortar las jóvenes, LaPrensa (July 22, 2010), http://www.laprensa.hn/honduras/493977-97/a-los-12-anos-comienzan-a-abortar-las-jovenes.] 

If a woman or girl seeks treatment for any complications arising from her unsafe abortion, she could risk spending three to six years in jail for obtaining an abortion.  This may further deter women and girls from seeking any assistance if they experience complications from a clandestine abortion, increasing their health risks. These barriers to access to abortion and proper post-abortion care seriously endanger the lives of women and girls.
a. Victims of sexual assault are disproportionately affected by these laws.
In addition to other complications, rape victims may have severe psychological consequences in being forced to carry a pregnancy to term.  This can be prevented if they have access to emergency contraception pills which can prevent pregnancy in approximately 98% of situations, especially if taken within 72 hours of unprotected sexual intercourse.[endnoteRef:67]  These pills do not and cannot cause an abortion despite the misconception relied upon by the Supreme Court in its decision upholding the ban.[endnoteRef:68]  The WHO recommends the use of emergency contraception be integrated into healthcare services for populations most at risk of exposure to unprotected sex, namely women and girls who are victims of sexual assault.[endnoteRef:69]  Additionally, Doctors Without Borders (Médecins Sans Frontières), an organization that treats victims of sexual assault in Honduras, advocates for the legalization of the emergency contraceptive pill, citing the need to avoid either an unwanted pregnancy or an unsafe abortion.[endnoteRef:70]  A representative indicated that some 60% of victims arrive to her clinic within the first 72 hours after an assault, meaning that emergency contraception would be extremely effective in preventing pregnancy.[endnoteRef:71]  However, the total ban on emergency contraception means that a rape victim, in order to avoid stigma or depression, may seek an illegal and unsafe abortion, putting her life, health and freedom at risk.[endnoteRef:72]   [67:  World Health Organization (WHO), Emergency Contraception, Fact Sheet, (Feb. 2016), http://www.who.int/mediacentre/factsheets/fs244/en/#.]  [68:  Id.; Corte Suprema de Justicia de Honduras, supra note 52.]  [69:  Emergency Contraception, supra.]  [70:  Médecins Sans Frontières, International Women’s Day: “It is terrible to see a patient – a 12 year-old girl – who has been abused by five or six men, pregnant.”, (Mar. 5, 2015), http://www.msf.org/article/international-womens-day-%E2%80%9Cit-terrible-see-patient%E2%80%94-12-year-old-girl%E2%80%94who-has-been-abused-five.]  [71:  Whitney Eulich, In Honduras, battle to help sexual assault victims spotlights ‘missing tool’, CS Monitor (Aug. 24, 2015), http://www.csmonitor.com/World/Americas/2015/0824/In-Honduras-battle-to-help-sex-assault-victims-spotlights-missing-tool.]  [72:  Anastaisa Moloney, No Option to Unsafe Abortion for Many Rape Victims in Honduras-MSF, Thomson Reuters (Sept. 9, 2014), http://news.trust.org//item/20140909174405-khgtc/.] 

3.	The current trend in legislation in Honduras suggests that any organic movement towards legalization of abortion or access to emergency contraception is unlikely.
After the legislature drafted a limited carve-out in the Penal Code in 1983 for circumstances in which abortion could be legally performed – which was repealed before it could even come into effect[endnoteRef:73] – the reproductive rights of Honduran women have been consistently restricted.  In 1996, legislators added three amendments to the Penal Code designed to make persons more reluctant to be involved with abortions and to convey the idea that abortion was equivalent to killing a person who was already born.[endnoteRef:74]  Then, in 2009, a legislative ban on the sale, distribution, and use of emergency contraception was passed.  Though it was vetoed by the President, following a coup d’état in June 2009, the Secretary of Health issued an administrative regulation with the same effect.[endnoteRef:75]  Nearly three years later, in February 2012, the Supreme Court upheld the ban, making it officially illegal to distribute, sell, or use emergency contraception.[endnoteRef:76]  Despite pressure from various organizations, Honduras has not wavered in its total bans on abortion and emergency contraception. [73:  The carve-outs included cases of rape, when a woman’s life was endangered, or in cases of malformations incompatible with life. U.N. Population Division, supra note 46;Colin Francome, Unsafe Abortion and Women’s Health: Change and Liberalization (2015).]  [74:  The amendments included (1) increasing the penalties for the performance of abortion; (2) increasing the penalties on health professionals who did not report women who sought post-abortive care; and (3) redefining the crime of abortion as the murder of a human being during pregnancy or at the moment of delivery.  U.N. Population Division, supra note 46.]  [75:  Secretaría de Salud, Acuerdo No. 2744 (Honduras) (2009), [Secretariat of Health, Agreement No. 2744 of 2009]; Center for Reproductive Rights, Honduras Supreme Court Upholds Absolute Ban on Emergency Contraception, Opens Door to Criminalize Women and Medical Professionals, (Feb. 13, 2012),  http://www.reproductiverights.org/press-room/honduras-supreme-court-upholds-absolute-ban-on-emergency-contraception-opens-door-to-crim.]  [76:  Corte Suprema de Justicia de Honduras, supra note 52; Center for Reproductive Rights, supra.] 

Most recently, in May 2015, Honduras came before the Committee on the Rights of the Child and faced questions regarding its laws criminalizing abortion.  The delegation confirmed that (1) there was no scenario in which a woman could legally obtain an abortion and (2) if the life of the mother was in danger, the doctors could make the decision according to medical ethics, but the doctor must be able to strongly justify the decision in order to avoid prosecution.[endnoteRef:77]  They further indicated that there was no intention to reform their laws to decriminalize abortion.[endnoteRef:78]  These alarming trends highlight Honduras’s lack of initiative in providing women with the rights guaranteed to them under the ICESCR. [77:  Committee on the Rights of the Child reviews the reports of Honduras, U.N. Human Rights Office of the High Comissioner (May 21, 2015), http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15994&LangID=E#sthash.GqUSbDYi.dpuf.]  [78:  Id.] 

4.	There is a lack of data on sexual and reproductive health in Honduras. 
In addition to these documented issues, the Honduras government does not collect comprehensive data on sexual and reproductive health indicators, such as the number of unintended pregnancies, the unmet need for contraception, the prevalence of conscience-based refusals of reproductive health care, or data related to childbirth.  Further, it does not monitor compliance with rights protection in these fields.  For example, the limited data that the State gathers on the prevalence of a few contraceptive methods is insufficient and inadequate to identify and explain the reasons behind the low use of contraception in Honduras.  Thus, it is difficult to effectively identify measures that should be taken to meet the needs of women and adolescent girls in the area of sexual and reproductive health.  In addition, it enables the State to avoid accountability for failures to adequately address the health needs of women in Honduras.
III.	Reproductive Rights Violations and Forced Sterilization for Women HIV positive
A woman’s right to make informed decisions regarding her sexual and reproductive health—free from any kind of coercion, discrimination, or violence—is paramount.  Specifically, denying women access to complete information regarding health risks during pregnancy and childbirth is a clear and flagrant violation of their reproductive rights, which is only aggravated when these violations are the result of discrimination against women living with HIV.  In Honduras, women living with HIV do not have adequate access to reproductive health information.  As a result, these women have become the subject of forced sterilization. Rather than inform these women about contraception in order to preserve their health, they are instead pressured to use contraceptives or told that sterilization is the only option.[endnoteRef:79]   [79:  Jimena Avalos Capín, Estudio técnico-jurídico de las violaciones a los derechos reproductivos de mujeres con VIH en cuatro países de Mesoamérica, http://fundacionllaves.org/wp-content/uploads/2015/04/Estudio-sobre-violaciones-a-los-DSR-en-Mujeres-con-VIH.pdf.] 

1.	Women HIV positive are pressured by healthcare providers to use contraceptives. 
Women living with HIV in Honduras are reportedly pressured or forced to use contraceptives.  Despite the fact that science and medicine have progressed to prevent mother-to-child transmission of HIV,[endnoteRef:80] healthcare providers in Honduras continue to misinform these women about the probability of such transfer.  According to a recent study, 11% of the women living with HIV who participated in the study indicated that they had been pressured by healthcare providers to use contraceptives due to being HIV-positive.[endnoteRef:81] [80:  World Health Organization (WHO), Criteria and Processes for Validation: Elimination of Mother-to-Child Transmission of HIV and Syphilis, (2014),  http://apps.who.int/iris/bitstream/10665/112858/1/9789241505888_eng.pdf?ua=1&ua=1.]  [81:  Avalos Capín, supra note 78.] 

There is a thin line between pressuring women to use contraceptives, on the one hand, and campaigns for the prevention of HIV transmission and unplanned pregnancy, on the other.  However, in Honduras, healthcare providers specifically and explicitly pressure women who are HIV-positive to use contraception when they seek medical attention.[endnoteRef:82]  Apart from the clear discriminatory practice against women living with HIV in Honduras, the pressure to use contraceptive methods undermines these women’s right to make their own decisions regarding their reproductive and overall health. [82:  Id.] 

2.	Women living with HIV experience pressure to undergo sterilization and are often victims of forced sterilization (including as a result of lack of informed consent).
Aside from pressure to use contraception, women living with HIV in Honduras have reported pressure to undergo sterilization once they discover they are HIV-positive.[endnoteRef:83]  Such cases range from basic intimidation to forced sterilization—and healthcare providers play a key role.  Healthcare providers tell these women that due to their condition as HIV-positive patients, they cannot have children and therefore must consent to sterilization.[endnoteRef:84]  However, this position has been rejected by the International Federation of Gynecology & Obstetrics, which highlights the importance of informed consent prior to undergoing sterilization and the obligation to respect a woman’s decision, even in cases where refusal could be harmful to her health.[endnoteRef:85]   [83:  Id.]  [84:  Tamil Kendall, Claire Albert, Experiences of coercion to sterilize and forced sterilization among women living with HIV in Latin America, Journal of the International AIDS Society, 18(1), 19462, (2015), ]  [85:  International Federation of Gynecology & Obstetrics, Female Contraceptive Sterilization, ¶ 15, (Mar. 2011) http://wwda.org.au/wp-content/uploads/2013/12/FIGOGuidelines2011.pdf.] 

Forced sterilization has been widely condemned and rejected worldwide in all circumstances and under all conditions.  Additionally, women living with HIV have been subject to sterilization without their consent during cesarean procedures.[endnoteRef:86]  Recently, 20% of the Honduran women living with HIV who participated in a Central American-focused study reported being victims of forced sterilization due to misinformation or lack of informed consent.[endnoteRef:87]   [86:  Kendall, supra note 84.]  [87:  Avalos Capín, supra note 78.  The 20% of women living with HIV having reported being victims of forced sterilization due to misinformation or lack of informed consent represents 8 reported cases.] 

As a result of the lack of public sources of information and sexual and reproductive education in Honduras, women living with HIV have to rely on the information provided by healthcare providers about their condition as HIV-positive and their alternatives in terms of reproduction and prevention of mother-to-child transmission of HIV.  Under such circumstances, healthcare providers’ responsibility becomes even more critical, as the lack of complete information or the communication of erroneous information becomes a key factor in these women’s decision to undergo sterilization.  This should be a cause of concern for the Committee and necessitates the design and implementation of public health policies to inform the population about HIV and reproductive options, including policies targeted specifically at women.
IV.	Zika virus
	Honduras has maintained its stance against abortion and reproductive rights even in the face of the outbreak of the Zika virus, which the Centers for Disease Control and Prevention has now concluded is a cause of  neurological disorders (including microcephaly) in fetuses.[endnoteRef:88] Incidents of the Zika virus have been reported in at least 28 countries in Latin America and the Caribbean in the last few months. According to the Pan American Health Organization, in February 2016, the Honduran government declared at least 4,590 suspected cases nationwide, but this quadruple in three months to 18,759 suspected cases of Zika –the highest number in Central America[endnoteRef:89]. As a result there are concerns that existing high rates of clandestine unsafe abortion in the effected country will rise, thereby increasing corresponding risks of complications and related maternal mortality and morbidity. Although the government’s February 2016 declaration of a state of emergency was a step on the right direction, protecting women’s reproductive rights is a permanent concern.  [88:  Centers for Disease Control and Prevention, CDC Concludes Zika Causes Microcephaly and Other Birth Defects (April 12, 2016), http://www.cdc.gov/media/releases/2016/s0413-zika-microcephaly.html. See also, World Health Organization, Zika Virus Microcephaly and Guillain-Barré Syndrome, Situation Report (February 26, 2016), p. 1.]  [89:  Pan American Health Organization / World Health Organization, Cumulative Zika suspected and confirmed cases reported by countries and territories in the Americas, 2015-2016. Updated as of 5 May 2016. Washington, D.C. PAHO/WHO (2016).] 

The World Health Organization’s official interim guidance of February 18, 2016, which states that women at risk of being infected with the Zika virus should have “ready access to emergency contraceptive services and counseling”.[endnoteRef:90]  Further, the U.N. High Commissioner for Human Rights, Zeid Ra’ad Al Hussein, has said that this:  [90:  World Health Organization, Prevention of Potential Sexual Transmission of Zika Virus: Interim Guidance, WHO/SIKV/MOC/16.1 (2016).] 

“[I]gnores the reality that many women and girls simply cannot exercise control over whether or when or under what circumstances they become pregnant, especially in an environment where sexual violence is so common. … In situations where sexual violence is rampant, and sexual and reproductive health services are criminalized, or simply unavailable, efforts to halt this crisis will not be enhanced by placing the focus on advising women and girls not to become pregnant. Many of the key issues revolve around men’s failure to uphold the rights of women and girls, and a range of strong measures need to be taken to tackle these underlying problems.”[endnoteRef:91]  [91:  OHCHR, Upholding Women’s Human Rights Essential to Zika Response Zeid (2016), http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=17014&LangID=E ] 

Honduras should moves now to adopt a human rights-based response to the virus that respects, protects and fulfils women’s human rights in accordance with international human rights law and standards and international public health guidance and good practice. This response should take a holistic and comprehensive approach to the provision of sexual and reproductive health services by ensuring that sexual and reproductive health services and information are widely available and accessible in practice throughout rural and urban areas. It should include measures to reform laws and policies that criminalize and place significant restrictions on access to safe abortion services and emergency contraception. 
V. Honduras’s Failure to Guarantee Reproductive Rights Violates the Rights to Health (Article 12), Protection of the Family (Article 10), and Right to Non-Discrimination (Article 2)	
1.	Honduran Women’s Right to Health (Article 12).
As a signatory and party to the ICESCR, Honduras has recognized “the right of everyone to the enjoyment of the highest attainable standard of physical and mental health,”[endnoteRef:92]  This right contains both “the right to control one’s health and body, including sexual reproductive freedom” and “the right to a system of health protection.”[endnoteRef:93]  Honduras does not protect these rights.   [92:  G.A. Res. 2200A (XXI), supra note 1, art. 12.1.]  [93:  U.N. CESCR, General Comment No. 14, ¶ 8, U.N. Doc. E/C.12/2000/4 (Aug. 11, 2000). ] 

Honduras’s fails to provide access to medical and psychological services to victims of domestic and sexual violence.  Sexual and domestic violence, because it has become so pervasive, is a constant threat to the female population of Honduras, and involves the violation of a woman in such an intimate and egregious way, can similarly devastate a woman’s psychological, not to mention physical, health.  Failure to provide access to these basic reproductive health care services violates the ICESCR’s right to health. 
Additionally, criminalizing abortion without exemption is a per se violation of the right to health. The inability of a woman to choose if and when she wants to have a child violates her right to control her health and body, denying her sexual reproductive freedom.  Since women have no choice but to pursue clandestine, unsafe abortions, women do not “have access to safe, effective . . . and acceptable methods of family planning of their choice” as required by the ICESCR.[endnoteRef:94]  Further, the lack of access to sexual and reproductive health information and services (e.g., emergency contraception) violates her right to a system of health protection.  [94:  Id. ¶ 14 n.12, 11.] 

Moreover, the lack of regulation and public policies for women living with HIV creates an environment prone to misinformation and situations where women make decisions without sufficient information regarding their sexual and reproductive rights or their medical alternatives.  This denies women living with HIV the right to decide whether to use contraception and/or whether to undergo sterilization, violating her right to enjoyment of the highest attainable standard of physical and mental health.
The right to health guaranteed by Article 12 includes the right to make free and responsible decision and choices, free of violence, coercion and discrimination, over matters concerning one’s body and sexual reproductive health.[endnoteRef:95] Women and girls in Honduras do not enjoy these rights.  They cannot make free choices concerning their bodies when they lack access to safe and legal abortion as well as emergency contraception.  They have no way be free of the pervasive violence that accompanies being a woman in Honduras without adequate protections from the government.  And they are not free to make decisions about their reproductive health while living with HIV when doctors coerce them to undergo without consent to a sterilization.  In all these ways, Honduras is failing its obligations under the ICESCR. [95:  U.N. CESCR, Advanced Unedited Version: General Comment No. 22, U.N. Doc. E/C.12/GC/22 (Mar. 4, 2016).] 

2.	Honduran Women’s Right to Protection of the Family (Article 10).
Article 10 of the ICESCR guarantees protection and assistance to the family.[endnoteRef:96]  Additionally, subsection 2 affords special protection to women during a reasonable period before childbirth,[endnoteRef:97] and subsection 3 holds member states responsible to take special measures to protect and assist all young people.[endnoteRef:98]  Honduras fails to protect the family in many ways.   [96:  G.A. Res. 2200A (XXI), supra note 1, art. 10.]  [97:  U.N. CESCR, supra note 94.]  [98:  G.A. Res. 2200A (XXI), supra note 1, art. 10.3.] 

Honduras does not expressly prohibit marital rape, it imposes inappropriately short sentences on perpetrators of domestic violence and it fails to provide adequate access to justice for victims.  This means Honduras does not protect the family as a whole.  Additionally, the high rate of sexual abuse against and pregnancy amongst adolescents, leaving them to resort to unsafe abortions that risk their lives, violates Honduras’s responsibility to protect young people.    
In addition, the lack of an express exception for the health of the mother to the blanket criminalization of abortion violates Honduras’s obligation to protect mothers.  Forcing doctors to rely on an unclear exception to the Penal Code in order to perform an abortion to save the life of the mother means expectant mothers are not fully protected by the State.  Women in Honduras who become pregnant necessarily risk their lives as they may not be able to legally terminate a pregnancy that threatens their life, which is in total violation of their rights under Article 10.  
Further, forced sterilization of women, by definition, entails the failure to recognize women’s right to create or expand a family.  Honduras’s lack of policies and regulation to prevent the occurrence of any kind of forced or coerced sterilization through misinformation allows healthcare providers to make decisions for women living with HIV.  These women are denied their right to make their own decisions regarding their reproductive rights and their opportunity to create or expand a family, violating their right to protection of the family.
The family is not protected when women are not able to come forward from their abusers within their family and receive protection from the State’s institutions. Young people are not protected when the State does nothing to address the high rates of sexual violence and unintended pregnancies.  Women are not protected when harsh laws mean they risk their lives and freedom by simply becoming pregnant.  Finally, the decision to create a family is threatened when the State fails to prevent doctors from sterilizing women living with HIV.  In all these ways, Honduras is failing its obligations under Article 10 of the ICESCR.
3.	Honduran Women’s Right to Non-Discrimination (Article 2).
Article 2 of the ICESCR “guarantee[s] that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”[endnoteRef:99]  Women are a protected class within the bounds of the ICESCR and cannot be denied the same rights that men enjoy.  In Honduras, the mistreatment and discrimination against women is the result of gender stereotypes that dictate that the only role for a woman is being a mother. [99:  Id. art. 2.2.] 

Women should access the justice system with non-discrimination, particularly when they are victims of gender-based violence.  The fact that they do not is de facto discriminatory against women.  That the vast majority of women are unable to report crimes of domestic or sexual violence to the authorities, due to physical or administrative barriers—let alone social barriers such as shame, stigma, or fear of retribution—disadvantages and endangers women.  Even where women manage to safely lodge a complaint, the dismal conviction rate of only just over two percent all but guarantees that sexual aggressors and domestic abusers persist in the community and likely recidivate against their victims.  
As the Committee recognizes, in order for women to achieve gender equality, governments must repeal or reform discriminatory laws, policies, and practices in the areas of sexual and reproductive health by guaranteeing all individuals access to emergency contraception and guaranteeing women and girls access to safe abortion and post-abortion services.[endnoteRef:100]          [100:  U.N. CESCR, supra note 94.] 

Additionally, the lack of regulation, policies, and enforcement mechanisms to guarantee the right of women living with HIV to decide whether to use contraception and/or whether to undergo sterilization violates women’s right to non-discrimination and equality.  The system in Honduras allows for the proliferation of abuses by healthcare providers acting on their own moral and cultural beliefs based on traditional gender roles.  This results in clear discrimination against women living with HIV.  
In the context of sexual and domestic violence, total ban on abortion and emergency contraception, and forced sterilization of women HIV positive, Honduras does guarantee women’s life and health without gender discrimination. This results in restricted access to the justice system and essential sexual and reproductive health care services.  Until Honduras reform these discriminatory laws and eradicate harmful practices against women, Honduras will not fulfill its responsibilities under Article 2 of the ICESCR.
V.	Conclusion
We applaud the Committee on Economic, Social, and Cultural Rights for its commitment to women’s sexual and reproductive health and rights and the strong recommendations the Committee has issued in the past, which stress the need to enact, implement, and monitor effective policies geared towards increasing these rights.  As its legislative history and statements before international bodies indicates, Honduras has recently regressed in terms of reproductive rights. In light of the information provided above, we hope that this Committee will consider addressing the following questions to the government of Honduras:
With regard to sexual and domestic violence:
· What measures has the Honduran government taken or plan to take to protect women from sexual and domestic violence?
· What measures has the Honduran government taken or plan to take to enhance women’s access to the justice system in pursuing their attackers?
With regard to abortion and emergency contraception:
· What measures has the Honduran government taken or plan to take to restore women’s access to emergency contraception? 
· What measures has the Honduran government taken or plan to take to provide women access to abortion services, at least in certain circumstance?
With regard to forced sterilization of women HIV positive:
· What measures has the Honduran government taken or plan to take to protect women HIV positive from forced sterilization?

With regard to the Zika virus:
· Please report on whether reforms to Honduras’ anti-abortion and emergency contraception legislation are being planned, particularly in light of the recent outbreak of the Zika virus.
We believe that an explicit and urgent recommendation towards the access to emergency contraception, which is a critical tool in preventing unwanted pregnancies is determinant for the recognition of the right to health.  We respectfully request the Committee on Economic, Social, and Cultural Rights to consider addressing the following recommendations to the Honduran government during the 58th Session:
1. To rapidly approve legislation that would reform its law imposing a total abortion ban to recognize and guarantee access to abortion at least in the following exceptions: when (i) pregnancy endangers a woman’s life or health; (ii) pregnancy is the result of rape or artificial insemination without the woman’s consent; and (iii) there is a congenital fetal anomaly incompatible with extra uterine life.
2. To approve legislation granting access to comprehensive reproductive health care services, including access to emergency contraception.
3. To approve and to implement legislation enhancing effective protection for women victims of domestic and sexual violence seeking access to the justice system.
4. To approve legislation and to implement legislation enhancing effective protection for women HIV positive victims of forced sterilization.   
We appreciate this Committee’s longstanding commitment to reproductive rights and to the eradication of discrimination in the access to reproductive health care. If you have any questions, or would like further information, please do not hesitate to contact the undersigned.
Respectfully,

	



Catalina Martínez Coral
Regional Director for Latin America and the Caribbean, Global Legal Program
Center for Reproductive Rights
Cmartinez@reprorights.org
Carrera 6 No. 26-85, Piso 9. 
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