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I. Reporting Organizations

1.	This report has been drafted by the University of California, Irvine School of Law’s (“UCI Law”) International Justice Clinic (“IJC”). IJC is composed of UCI Law students and is directed by Professor David Kaye. The students work with activists, lawyers, diplomats, scholars and NGOs at home and around the world to develop and implement advocacy strategies concerning accountably for human rights abuses. 

II. Issue Summary 

2.	This report addresses the United States Customs and Border Protection’s (“CBP”) ongoing use of excessive force, lack of accountability for excessive force incidents, and lack of transparency. Specifically, this report notes that recent policy developments on CBP use of force policy, while positive, insufficiently address accountability and require ongoing monitoring. 

3.	The 2008 CERD Committee’s Concluding Observations and Recommendations expressed concerns of police brutality and excessive force and a lack of accountability for such incidents and recommended the U.S. Government take steps to remedy the Committee’s concerns. The Committee explicitly stated in paragraph 25 of its 2008 Concluding Observations and Recommendations:

25. While recognising the efforts made by the State party to combat the pervasive phenomenon of police brutality, the Committee remains concerned about allegations of brutality and use of excessive or deadly force by law enforcement officials against persons belonging to racial, ethnic or national minorities, in particular Latino and African American persons and undocumented migrants crossing the U.S.-Mexico border. The Committee also notes with concern that despite the efforts made by the State party to prosecute law enforcement officials for criminal misconduct, impunity of police officers responsible for abuses allegedly remains a widespread problem. (Articles 5 (b) and 6)
The Committee recommends that the State party increase significantly its efforts to eliminate police brutality and excessive use of force against persons belonging to racial, ethnic or national minorities, as well as undocumented migrants crossing the U.S.-Mexico border, inter alia by establishing adequate systems for monitoring police abuses and developing further training opportunities for law enforcement officials. The Committee further requests the State party to ensure that reports of police brutality and excessive use of force are independently, promptly and thoroughly investigated and that perpetrators are prosecuted and appropriately punished.[footnoteRef:1] [1:  Comm. on the Elimination of Racial Discrimination, Geneva, Switz. February 18 – March 7, 2008, Concluding observations of the Comm. on the Elimination of Racial Discrimination, U.N. Doc. CERD/C/USA/CO/6, ¶25 (2008). ] 

4.	In addition, there has been significant international scrutiny of the CBP’s excessive force and lack of accountability. For instance, on March 10, 2014, a coalition letter drafted by American Civil Liberties Union (“ACLU”) and signed by over fifty organizations and individuals was sent to the Chairperson of the UN Human Rights Committee urging the committee to assess the U.S. compliance with the International Covenant on Civil and Political Rights (ICCPR) as it relates to the use of excessive force by CBP officials.[footnoteRef:2] During the ICCPR Review, UN Human Rights Committee members repeatedly raised questions regarding the CBP’s use of excessive force and lack of transparency. The Committee later criticized the United States in this regard, which is discussed below.  [2:  Jamil Dakwar, Coalition Letter to Sir Nigel Rodley, Re: Periodic Review of United States’ ICCPR Compliance at its International Borders, March 10, 2014 available at https://www.aclu.org/sites/default/files/assets/us_iccpr_review_sign_on_re_border_abuse_final2_w_signatures_0.pdf] 


a. Excessive Force and Police Brutality

5.	Excessive force has been a continuing issue since the 2008 CERD Committee Concluding Observations. It should be noted that the vast majority of the victims of CBP’s excessive force have been of Hispanic descent.[footnoteRef:3]  Until very recently, the U.S. government had not addressed the CERD Committee’s concern regarding CBP officers’ use of excessive force. As will be seen in this shadow report, the United States has been taking steps in 2014 to address problems in its use of force policy. However, determining the potential impact of those steps requires first assessing, in brief, CBP actions since 2008 with respect to two key issues in the 2008 CERD review, excessive force and accountability.  [3:  See American Civil Liberties Union, List of Dead and Injured by CBO Officials since January 2010 (as of February 15, 2013) (Attachment 1). See also Terri Burke et al, Complaint and request for investigation of abuse of power, excessive force, coercion, and unlawful confiscation of property by Customs and Border Protection at ports of entry along the U.S.-Mexico border, May 9, 2012, (hereinafter “ACLU Complaint”). See also Bob Ortega and Rob O’Dell, Deadly border agent incidents cloaked in silence, The AZ. Central, Dec. 16, 2013, available at http://www.azcentral.com/news/politics/articles/20131212arizona-border-patrol-deadly-force-investigation.html. See also Steve Inskeep, After Shootings, Extended Silence: What The Border Patrol Hasn’t Said, NPR, June 9, 2014, available at http://www.npr.org/2014/06/09/320220093/foi-request-sheds-some-light-on-border-patrol-shootings.] 


6.	In February of 2013, an investigation conducted by the Police Executive Research Forum (PERF) – a nonprofit, nonpartisan law enforcement policy think tank – concluded that CBP officers violate the organization’s use of force policy and at times use deadly force as a result of frustration rather than necessity.[footnoteRef:4] PERF examined sixty-seven case files between January 2010 and October 2012 and concluded that CBP officers (1) intentionally stood in front of moving vehicles as a pretext to opening fire and (2) did not avoid rock-throwers in situations where they would be able to do so.[footnoteRef:5] The PERF Report noted cases in which officers engaged in use of deadly force where non-lethal options were available.[footnoteRef:6]  [4:  See Police Exec. Research Forum (PERF), U.S. Customs And Border Protection Use of Force Review: Cases and Policies, 8 – 9, (2013) (hereinafter “PERF Report”), available at  http://1.usa.gov/1nKOBQS. ]  [5:  Id.]  [6:  Id. at 6.] 


7.	A number of organizations and media outlets have highlighted instances of CBP’s excessive of force. For instance, the American Civil Liberties Union (“ACLU”), which has devoted substantial resources to legal problems at or near the U.S.-Mexico border, compiled a list of those killed or injured following encounters with CBP officials between January 2010 and February 2013.  The list includes forty-two cases, in which most of the victims are of Hispanic descent.[footnoteRef:7] On May 9, 2012, the ACLU submitted a complaint to the U.S. Department of Homeland Security (“DHS”) Office of Civil Rights and Civil Liberties and Office of Inspector General regarding excessive force and police brutality and highlighted four instances of abuse of power and three instances of excessive force.[footnoteRef:8]Again, most of the victims are of Hispanic descent.[footnoteRef:9] ACLU further addressed excessive force and border-killing concerns in its shadow reports to the Fourth Periodic Report of the United States’ Compliance with the International Convention on Civil and Political Rights.  In its September 13, 2014, report to the UN Human Rights Committee, ACLU reported that “[a]t least nineteen people have died since January 2010 as a result of alleged excessive use of force by CBP officials; five of these individuals were U.S. citizens and six were in Mexico when fatally shot.” [footnoteRef:10] There were no transparent investigations of these incidents.[footnoteRef:11]  [7:  American Civil Liberties Union, List of Dead and Injured by CBO Officials since January 2010 (as of February 15, 2013) (Attachment 1).]  [8:  Terri Burke et al, Complaint and request for investigation of abuse of power, excessive force, coercion, and unlawful confiscation of property by Customs and Border Protection at ports of entry along the U.S.-Mexico border, May 9, 2012, (hereinafter “ACLU Complaint”).]  [9:  Id.]  [10:  See American Civil Liberties Union, Shadow Report to the Fourth Periodic Report of the United States, September 13, 2014, available at https://www.aclu.org/files/assets/american_civil_liberties_union_shadow_report_to_the_u.s._fourth_periodic_report_final.pdf ]  [11:  Id.] 


8.	The Arizona Republic published an investigative report on December 16, 2013, which concluded that forty-two individuals have been killed by Border Patrol agents since February 2005. The report addressed in detail eight instances of excessive force and lack of accountability.[footnoteRef:12] Each incident involved a similar pattern in which a CBP officer’s use of force was questionable and CBP officials would claim disciplinary action had been taken against the involved officers, but would not disclose the nature and scope of the supposed disciplinary action.[footnoteRef:13] The article noted that, “in none of the 42 deaths is any agent or officer publicly known to have faced consequences—not from the Border Patrol, not from Customs and Border Protection or Homeland Security, not from the Department of Justice, and not, ultimately, from criminal or civil courts.”[footnoteRef:14]   [12:  See Bob Ortega and Rob O’Dell, Deadly border agent incidents cloaked in silence, The AZ. Central, Dec. 16, 2013, available at http://www.azcentral.com/news/politics/articles/20131212arizona-border-patrol-deadly-force-investigation.html. See also Steve Inskeep, After Shootings, Extended Silence: What The Border Patrol Hasn’t Said, NPR, June 9, 2014, available at http://www.npr.org/2014/06/09/320220093/foi-request-sheds-some-light-on-border-patrol-shootings.]  [13:  See id.]  [14:  See id.] 


b. Lack of Accountability

9.	CBP is under the organizational authority of DHS. In September 2013, the DHS Office of Inspector General (“OIG”) concluded an investigation regarding CBP’s use of force. According to the OIG Report, CBP’s reporting system did not allow for tracking use of force incidents and CBP did not report assaults against officers in which deadly force was avoided. The OIG report concluded that tracking and analyzing incidents in which deadly force was not used would help CBP implement policies aimed at avoiding excessive force. OIG recommended that CBP implement a method to “identify each use of force allegation” and develop a process that would “incorporate information regarding assaults on agents that did not result in agents using force.”[footnoteRef:15] Similarly, the PERF report found that although rock-throwing incidents are frequent, only those in which deadly force is used are routinely officially reported. PERF recommended that CBP policy should “require at least an abbreviated report in all cases of attempted assaults against agents,” not only those in which agents use deadly force.[footnoteRef:16] Furthermore, PERF criticized CBP’s practice in discretionary investigation of deadly force incidents and recommended that all use of deadly force incidents be diligently investigated.[footnoteRef:17] [15:  Charles K. Edwards, Dep’t of Homeland Sec. Office of Inspector Gen., CBP Use of Force Training and Actions To Address Use Of Force Incidents (Redacted), at 8, 15 September 12, 2013 (hereinafter “DHS OIG Report”), available at http://www.oig.dhs.gov/assets/Mgmt/2013/OIG_13-114_Sep13.pdf.]  [16:  PERF Report at 4.]  [17:  Id.] 


10.	In addition, on May 6, 2014, the American Immigration Council – an immigrants’ rights advocacy group – released a report that analyzed complaints filed with CBP entitled, No Action Taken: Lack of CBP Accountability in Responding to Complaints of Abuse. The report, which is based on information received through Freedom of Information Act (FOIA) litigation, addresses the statistical frequency of CBP’s investigations, revealing a startlingly low incidence of meaningful inquiry. Between January 2009 – January 2012, 809 complaints alleging abuse were lodged against CBP’s officers against agents within 100 miles of the Southwest border. Of these complaints, only thirteen (less than two percent) led to disciplinary action.[footnoteRef:18] CBP’s internal disciplinary authority, Internal Affairs, failed to render disciplinary decisions for forty percent of such complaints, even years after investigatory proceedings had commenced.[footnoteRef:19] These investigatory inadequacies contribute to a sense of institutional impunity and lack of accountability for CBP officers on the ground. It should be noted, though, that on June 10, 2014, CBP Commissioner Kerlikowske removed from office the CBP’s Internal Affairs chief, James F. Tomsheck and appointed Mark Morgan, a senior executive at the FBI, to head the office on an interim basis. The implication is that Kerlikowske intends to take steps towards greater transparency and that Kerlikowske intends to review cases that had not been previously investigated thoroughly.[footnoteRef:20] [18:  See Danel E. Martinez, Guillermo Cantor, Walter A. Ewing, No Action Taken: Lack of CBP Accountability in Responding to Complaints of Abuse (American Immigration Council) http://www.immigrationpolicy.org/special-reports/no-action-taken-lack-cbp-accountability-responding-complaints-abuse ]  [19:  Id.]  [20:  Bob Ortega, Border Patrol removes internal-affairs chief, The AZ Republic, June 10, 2014 available at http://www.azcentral.com/story/news/arizona/2014/06/10/arizona-border-patrol-internal-affairs-chief-removed/10281891/] 


c. Lack of Transparency 

11.	CBP offers limited transparency. Steps towards transparency are critical because CBP has long evaded public scrutiny and accountability. Only in recent months has there been a trend indicating CBP may be willing to open up its operations to greater transparency and public scrutiny. For instance, in May 2014, relenting in the face of a lawsuit filed by the ACLU along with tremendous international scrutiny, CBP released its use of force policy handbook and the PERF report even though CBP previously resisted, claiming that release of the policy and PERF report might “compromise sensitive law enforcement information and endanger Border Patrol agents.”[footnoteRef:21] Additionally, although CBP released the 2013 DHS Office of Inspector General report, it redacted major portions, including those related to key issues such as accountability and use of force.[footnoteRef:22] Furthermore, ACLU, Arizona Republic, and NPR report that CBP fails to release the names of officers and officers involved in use of force incidents, make public what disciplinary actions are taken, or make public the results of investigations.[footnoteRef:23]  [21:  Brian Bennett, New guidelines issued to Border Patrol on use of deadly force, L.A Times, May 31, 2014. http://www.latimes.com/nation/la-na-border-force-20140531-story.html. See also CBP Releases Use of Force Policy Handbook and Police Executive Research Forum Report, May 30, 2014. http://www.cbp.gov/newsroom/national-media-release/2014-05-30-000000/cbp-releases-use-force-policy-handbook-and-police]  [22:  DHS OIG Report at 16 - 17; Andrew Becker and G.W. Schulz, Border agency watchdog censors recommendations to curb deadly force, The Center For Investigative Reporting, January 29, 2014. http://cironline.org/reports/border-agency-watchdog-censors-recommendations-curb-deadly-force-5761 ]  [23: ACLU Complaint; Bob Ortega and Rob O’Dell, Deadly border agent incidents cloaked in silence; Steve Inskeep, After Shootings, Extended Silence: What The Border Patrol Hasn’t Said.] 


12.	For one example of a lack of accountability and transparency, on June 7, 2010, a CBP officer shot fifteen-year-old Sergio Guadelupe Guereca Betancourt at the U.S.-Mexico border in Juarez, Mexico. CBP officers had received reports that people were trying to sneak across the border. A cellphone video shows CBP officers grabbing a suspect by the collar and other people throwing rocks at the officers. The video next shows an officer aiming his weapon and shooting at Sergio, hitting him below his left eye and killing him. The teenager’s family sued, but the case was thrown out of U.S. Court for a lack of standing since the incident occurred in Mexico.[footnoteRef:24] The Arizona Republic obtained documents revealing that CBP’s public statement of the account differed from what the officer involved had originally reported. The officer’s statement was that he was surrounded by rock throwers and therefore did not have any alternative to using deadly force. However, the incident report does not mention anything about being surrounded by rock throwers. The Justice Department’s investigation of the incident concluded that no policy violations occurred and did not disclose how the officer’s life was in danger from an unarmed teenager.[footnoteRef:25]  [24:  Steve Inskeep, After Shootings, Extended Silence: What The Border Patrol Hasn’t Said]  [25:  Id.] 


13.	In preparing this shadow report, IJC made efforts to reach out to CBP officials for an interview to review the issues raised in the Committee’s 2008 Conclusions and recent media reports. IJC reached out to CBP’s NGO Liaison on March 14, 2014. After about a month of follow-up emails and phone calls, CBP officials promised to provide an interview and requested a list of topic questions from IJC in order to allow CBP to prepare for the interview. IJC provided a list of six questions. In May 2014, CBP provided a written response to one question and did not further communicate with IJC, without explanation.[footnoteRef:26]  [26:  Attachment 2 ] 


d. There Is Indication of Progress, But Concerns Remain Regarding The Implementation Of Policy Changes

14.	Upon assuming office as CBP Commissioner on March 6, 2014, R. Gil Kerlikowske established transparency and integrity as a top priority and promised to address excessive force and accountability issues.[footnoteRef:27] As noted, CBP released a revised Use of Force Policy Handbook on May 30, 2014, which Commissioner Kerlikowske claims has addressed concerns of use of excessive force, and lack of accountability and transparency.[footnoteRef:28] The new handbook includes several important revisions and additions, including:[footnoteRef:29] [27:  CBP Releases Use of Force Policy Handbook and Police Executive Research Forum Report, May 30, 2014]  [28:  Id.]  [29:  See Use of Force Policy, Guidelines and Procedures Handbook, May 2014 (hereinafter “Use of Force Policy”) http://www.cbp.gov/sites/default/files/documents/UseofForcePolicyHandbook.pdf] 


· allowing the use of deadly force against operators of vehicles only when the officer/agent has a reasonable belief that the operator poses an imminent danger of serious physical injury or death;
· allowing the use of deadly force against thrown or launched projectiles only when the officer/agent has reasonable believe that there is an imminent danger of serious physical injury or death and suggesting officers/agents take cover from projectiles; 
· providing guidelines on the use of safe tactics; 
· developing a reporting system specifically for the reporting and tracking of use of deadly force incidents; and
· broadening the guidelines for investigations of use of force incidents.

15.	Specifically, CBP has implemented a Use of Force Reporting System (UFRS) in which all use of deadly force incidents are reported as well as incidents in which the use of less lethal force results in death or serious physical injury.[footnoteRef:30] The policy has also been modified to include a more comprehensive chapter on the investigation of use-of-force incidents. It suggests that “[a]ny use of force incident involving CBP employees may be reviewed and/or investigated both criminally.... [and] administratively, in order to ensure compliance with DHS and/or CBP policy.”[footnoteRef:31] However, the policy does not indicate what kind of internal disciplinary authority, if any, is connected to such review. The policy does, however, mention that the Use of Force Center of Excellence (“UFCE”) Incident Review Committee must review any use of deadly force by a CBP employee, but the primary role of the review is to analyze the incidents for training and policy purposes and the “Committee will not make any recommendations concerning disciplinary or adverse actions.”[footnoteRef:32]  [30:  Id.]  [31:  Id. at 38.]  [32:  Id. at 16.] 


16.	These recent developments may be applauded, but they do not adequately address the use of excessive force and lack of accountability. CBP has a history of a lack of diligence in investigation and a lack of accountability for officers who violate the policy. In numerous instances in which an investigation was conducted, officers were found to have not violated the policy even in incidents in which the use of deadly force was questionable. Thus, even though CBP policy now requires the reporting of all incidents and provides broader investigatory guidelines, it is not clear whether an investigation by CBP will aim to hold officers accountable for violations of law and policy. 

III. Concluding Observations

17.	As noted above, the 2008 CERD Committee expressed concerns regarding “allegations of brutality and use of excessive or deadly force by law enforcement officials against persons belonging to racial, ethnic or national minorities . . . crossing the U.S.-Mexico border” and the lack of accountability for the use of such force. The United States Government Response in 2009 did not address the Committee’s conclusion and observation expressed in paragraph 25.[footnoteRef:33] [33:  See U.N. Rep. of the Comm. on the Elimination of Racial Discrimination (CERD), February 5, 2009, U.N. Doc. CERD/C/USA/CO/6/Add.1 (2009).] 

18.	Additionally, on March 26, 2014, after the periodic ICCPR review of the United States, the UN Human Rights Committee made the following conclusion:

11. The Committee is concerned about the still high number of fatal shootings by certain police forces, including, for instance, in Chicago, and reports of excessive use of force by certain law enforcement officers including the deadly use of tasers, which have a disparate impact on African Americans, and use of lethal force by Customs and Border Protection (CBP) officers at the U.S.-Mexico border (arts. 2, 6, 7, and 26).

The State Party should (a) step up its efforts to prevent the excessive use of force by law enforcement officers by ensuring compliance with the 1990 UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officers; (b) ensure that the new CBP directive on use of deadly force is applied and enforced in practice; and (c) improve reporting of excessive use of force violations and ensure that reported cases of excessive use of force are effectively investigated, alleged perpetrators are prosecuted and, if convicted, punished with appropriate sanctions, that investigations are re-opened when new evidence becomes available, and the victims or their families are provided with adequate compensation.[footnoteRef:34]  [34:  Human Rights Comm., March 14 – 15, 2014, Concluding observations on the fourth report of the United States of America, U.N. Doc. CCPR/C/SR/3061), ¶ 11 (2014). available at http://soboco.org/wp-content/uploads/2014/03/UN-ICCPR-Concluding-Observations-USA.pdf] 


IV. U.S. Government Report
19.	The United States Government Report under the CERD, submitted in 2013, addressed the 2008 CERD Committee’s conclusions and recommendations in greater detail. With respect to paragraph 25, the U.S. Report listed laws prohibiting police brutality and discriminatory policing. The report further states that conviction under these laws has increased by 13.4% between 2009 and 2012. Additionally, the report states that CBP is investigated internally, when warranted, regarding incidents of assaults, harassments, threats, or shootings involving employees. Lastly, the report states that private litigants may sue enforcement agencies for discriminatory police activities citing Elliot-Park v. Manglona, 592 F.3d 1003 (9th Cir. 2010) (failure to investigate an auto accident due to race of persons involved violated equal protection). However, there is no mention regarding the number of complaints filed under this authority.[footnoteRef:35] The U.S. Government response merely provided the remedies available, but did not demonstrate that CBP has taken any action to ensure its officers are disciplined for policy violations. In fact, as stated in the issue statement, there is evidence to suggest that excessive force and lack of accountability and transparency are continuing issues. Only as of May 2014 has CBP taken actions, albeit insufficient, to address these issues. [35:  Periodic Report of the U.S. to the U.N. CERD, June 12, 2013, ¶ 89 – 93 (2013).] 


V. Legal Framework: Relevant Articles and CERD General Recommendations 

20.	CBP engages in the use of excessive force against individuals of Hispanic descent and is thus in violation of article 5 of the Convention. CBP also targets migrants attempting to cross the border, which is counter to the Committee’s recommendation. 

21.	Article 5 of the Convention relates to excessive force by law enforcement officials against persons belonging to racial, ethnic or national minorities:

“States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right to everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of . . . . [t]he right to security of person and protection by the State against violence or bodily harm, whether inflicted by government officials or by any individual group or institution . . . .”

Article 6 of the Convention relates to accountability and transparency:

States Parties shall assure to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions, against any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination.
CERD Committee General Recommendation No. 30 states that, under Article 5, 

States parties are under an obligation to guarantee equality between citizens and non-citizens in the enjoyment of these rights to the extent recognized under international law . . . Differential treatment based on citizenship or immigration status will constitute discrimination if the criteria for such differentiation, judged in the light of the objectives and purposes of the Convention, are not applied pursuant to a legitimate aim, and are not proportional to the achievement of this aim.[footnoteRef:36]  [36:  U.N. Rep. of the CERD, Oct. 1, 2004, U.N. Doc. A/59/18; 65th Sess., Supp No. 18 at 94 (2004).] 


22.	Moreover, CERD Committee General Recommendation No. 26 elaborates on article 6 stating that “the right to seek just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination, which is embodied in article 6 of the Convention, is not necessarily secured solely by the punishment of the perpetrator of the discrimination; at the same time, the courts and other competent authorities should consider awarding financial compensation for damage, material or moral, suffered by a victim, whenever appropriate.[footnoteRef:37]  [37:  U.N. Rep. of the CERD, Mar. 6 – 24, 2000, U.N. Doc. A/55/18; 56th Sess., Supp No. 18 Annex V.B ¶ 1-2 (2000).] 


23.	Thus, the United States is obligated to provide a remedy for those wronged by CBP both by punishing the perpetrators and providing damages to the victims. However, CBP’s practice of not disclosing the names of officers who engage in excessive force and not investigating or punishing the perpetrators conflicts with this recommendation and article 6 of the Convention. 

VI. Recommended Questions

24.	The Committee should welcome the development and clarification of CBP Use of Force Policy issued in May 2014. However, the Policy’s mere release does not answer questions related to implementation, transparency, and accountability for violations of the policy. Thus, IJC recommends that the Committee ask the United States Government the following questions:

1) CBP has lacked a transparent mechanism to monitor its officers’ compliance with the United States’ obligations under the Convention and other human rights instruments. How does CBP propose to monitor compliance and implementation under the new Use of Force Policy?

2) Numerous organizations have shown that CBP officers employed excessive use of force under the preexisting Use of Force Policy. If the new policy is to address such abuses, how will the State party ensure that its officers understand and follow it?

3) CBP’s policy is silent regarding how use of force incidents are investigated and what disciplinary actions are taken, if any. How does CBP decide which incidents to investigate and how will the United States Government ensure that officers who engage in excessive force are adequately punished?

VII. Suggested Recommendations 

1) Numerous organizations have expressed concern regarding the lack of diligent investigations of excessive force. Even in cases where an investigation was conducted, sometimes officers were found to have not violated CBP policy despite the officer’s use of deadly force being questionable. As the overarching federal agency, the DHS should implement policies that would require thorough investigation of each allegation of excessive force and use of deadly force.

2) There has been a trend of secrecy within CBP and a cloak of silence regarding the disclosure of details of use of deadly force incidents. The investigatory procedure should require disclosure of the specifics of use of deadly force incidents to allow victims to seek remedy and to deter officers from engaging in excessive force. Moreover, the disclosure of the details will subject CBP to public scrutiny and encourage diligent investigation. 

3) A major concern shared by organizations and the CERD is the lack of accountability for officers engaging in excessive force. There is very limited public evidence that the Department of Justice has pursued investigations of serious use of force abuses. The Committee should encourage full and transparent criminal investigations to hold those responsible accountable. 
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List of Dead and Injured by CBP Officials since January 2010 (as of February 15, 2013)1


	Name
	
	Age
	Date
	Location
	Nationality
	Incident summary

	1.   Jorge A. Solis
	28
	
	Jan. 4, 2010
	Douglas, AZ
	Mexican
	Shot and killed by a Border Patrol agent after reportedly throwing a rock and injuring an agent and his dog. Incident was captured on a surveillance camera.2

	2.   Victor Santillan de la Cruz
	36
	
	Mar. 31, 2010
	San Diego, CA
	Mexican
	Shot and killed during a struggle with a Border Patrol agent.3

	3.   Anastasio
Hernandez
Rojas
	42
	
	May 28, 2010
	San Diego, CA
	Mexican
	Longtime San Diego resident; tortured to death by
federal officers at the San Ysidro port of entry when he allegedly resisted being deported.4

	4.   Sergio Adrian
H. Guereca
	15
	
	June 7, 2010
	El Paso, TX
	Mexican
	Shot and killed by a Border Patrol agent after a group
of suspected illegal immigrants reportedly threw rocks at agents at an international bridge. Guereca was on Mexican soil; the agent was 12 yards from the border on the U.S. side.5

	5.   Juan Mendez
	18
	
	Oct. 5, 2010
	Eagle Pass, TX
	Unknown
	Shot and killed by a Border Patrol agent after being involved in a car chase. Mendez was stopped by the
officer for driving with a “suspicious load” and took
off running; he briefly struggled with the agent before the shooting.6

	6.   Jesus E. Castro
Romo
	30
	
	Nov. 16, 2010
	Santa Cruz
County, AZ
	Mexican
	Survived shooting by a Border Patrol agent after crossing into the U.S. as part of a group of undocumented immigrants. The group decided to
return to Mexico after seeing Border Patrol agents on horseback, but was then detected by patrol. Romo made a “short attempt to flee” but then stopped and surrendered. After he surrendered, Romo was hit by the agent and then shot.7

	7.   Ramses Barron
Torres
	17
	Jan. 5, 2011
	Nogales, Mexico
	Mexican
	Shot and killed after allegedly throwing rocks at Border Patrol agents. Torres and witnesses deny he threw rocks.8

	8.   Roberto Pérez
Pérez
	63
	Jan. 13, 2011
	San Diego, CA
	Mexican
	Beaten while in detention for trying to reenter the U.S. and died due to lack of proper medical care.9

	9.   Alex Martinez
	30
	Feb. 27, 2011
	Whatcom
County, WA
	U.S.
	Shot and killed by Border Patrol agents while
allegedly swinging a hammer and smashing windows in his mobile home. Martinez had a history of mental problems.10 His brother says Martinez did not come out running and instead complied with commands to step out of the house. What officers believed to be a gun in his possession was in fact a flashlight.11

	10. Carlos
Lamadrid
	19
	Mar. 21, 2011
	Douglas, AZ
	U.S.
	Shot 3 times in the back and killed by a Border Patrol
agent while fleeing across the border into Mexico, reportedly transporting marijuana. The agent was allegedly under attack by a rock thrower when he fired.12

	11. Jose Gutierrez
Guzman
	41
	Mar. 30, 2011
	San Luis port of
entry, AZ
	Mexican
	Longtime L.A. resident brought to the U.S. as a child;
tased into a comatose state during an incident while being deported. Officers claim they tased Guzman because he became combative but offered no evidence of this.13

	12. Jose Alfredo
Yañez Reyes
	40
	June 21, 2011
	Tijuana, Mexico
	Mexican
	Shot and killed while suspected of attempting to cross the border into the U.S. illegally. Agents claim suspected border crossers were throwing rocks; it’s unclear if Reyes was involved in the rock throwing.14

	13. Hugo Veytia-
Quintero
	47
	Sept. 25, 2011
	San Ysidro port
of entry, San
Diego, CA
	Mexican
	Survived shooting by CBP officials after evading
inspection, resisting arrest and waiving a false firearm.15

	14. Gerardo Rico
Lozana
	20
	Nov. 3, 2011
	Near Corpus
Christi, TX
	Mexican
	Shot and killed after allegedly driving at Border Patrol agents who pulled over his vehicle.16

	15. Byron Sosa
Orellana
	28
	Dec. 6, 2011
	Near Sells, AZ
	Guatemalan
	Shot and killed after allegedly assaulting an agent and police dog.17

	16. Alexander
Martin
	24
	Mar. 15, 2012
	Near Campo, CA
	U.S.
	Died in car explosion that may have been caused by Border Patrol tasers. Border Patrol officials chased Martin’s car after he began driving the wrong way down the highway.18

	17. Charles
Robinson
	75
	June 23, 2012
	Jackman, ME
	U.S.
	Shot and killed by Border Patrol agents during a
confrontation at his residence. Robinson was reportedly intoxicated and believed to be injured.19

	18. Juan Pablo
Perez Santillán
	30
	July 7, 2012
	Near
Matamoros, Mexico
	Mexican
	Shot and killed while standing on the banks of the Rio
Grande. Border Patrol claims Perez Santillán was throwing rocks; witnesses in Mexico say he was unarmed.20

	19. Guillermo
Arévalo
Pedroza
	36
	Sept. 3, 2012
	Nuevo Laredo,
Mexico
	Mexican
	Shot and killed while at a barbeque with his wife and
daughters. Border patrol agents claim they were under attack from rock throwers on the Mexican side of the Rio Grande. A video of the shooting didn’t show any
rock throwing. rock throwing.21

	20. Valerie Tachiquin- Alvarado
	32
	Sept. 28, 2012
	Chula Vista, CA
	U.S.
	Mother of five children; shot and killed after allegedly hitting a Border Patrol agent with her car.22

	21. José Antonio
Elena
Rodriguez
	16
	Oct. 11, 2012
	Nogales,
Sonora
	Mexican
	Shot multiple times in the back and killed after
reportedly throwing rocks at U.S. Border Patrol agents.23

	22. Margarito
Lopez Morelos
	19
	Dec. 2, 2012
	Baboquivari
Mountains, AZ
	Guatemalan
	Shot and killed after a struggle with a Border Patrol agent.24

	23. [Name not
released]
	Unknown
	Dec. 4, 2012
	South of Gila
Bend, AZ
	Unknown
	An unidentified man was shot and injured when
Border Patrol agents reportedly checked out “possible bandit activity” and encountered “two armed men.”25




1 Note: This count does not include Border Patrol agent Nicholas J. Ivie, 30, who was fatally shot by friendly fire near Bisbee, AZ (Oct. 2, 2012). See Dennis Romboy, Slain Border Patrol agent Nicholas Ivie opened fire first, investigators say, Deseret News (Oct. 7, 2012, 6:52pm) available at http://www.deseretnews.com/article/865563971/Slain-Border-Patrol-agent-Nicholas-Ivie-opened-fire-first-investigators-say.html?pg=all.
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3 OIG log, available at https://s3.amazonaws.com/s3.documentcloud.org/documents/400503/oig-page-19.pdf.
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available at http://www.cbsnews.com/2300-504083_162-10003716.html/.
6 OIG log, available at https://s3.amazonaws.com/s3.documentcloud.org/documents/400504/oigpage23-mendez.pdf; Unarmed Suspect Shot in Eagle Pass, Pro 8
News (Oct. 9, 2010) available at http://www.pro8news.com/news/regional/Unarmed-Suspect-Shot-104650694.html.
7Jonathan Clark, Agent charged with corruption now at center of civil suit over shooting, Nogales International (Mar. 30, 2012, 7:59am) available at
http://www.nogalesinternational.com/news/agent-charged-with-corruption-now-at-center-of-civil-suit/article_ff762930-7a78-11e1-bf4c-001a4bcf887a.html.
8 Associated Press, Mexico official: Teen was fatally shot at border, NBC News (Jan. 6, 2011, 9:12PM) available at
http://www.nbcnews.com/id/40957106/ns/world_news-americas/t/mexico-official-teen-was-fatally-shot-border/#.UQgmEx1lHh4.
9 Roxana Popescu, Deadly patrols: Challenges to Prosecution, I-Newsource (July 19, 2012) available at http://inewsource.org/article/deadly-patrols-challenges- to-prosecution/.
10 Stephanie Ealy, Border Patrol Kill Man Attacking a Deputy with a Hammer in Washington State, USA (Feb. 28, 2011, 8:51pm) available at
http://www.allvoices.com/contributed-news/8331431-border-patrol-kill-man-attacking-a-deputy-with-a-hammer-in-washington-state-usa.
11 Jake Whittenberg, Man killed in Whatcom County deputy-involved shooting, King 5 News (Feb. 28, 2011, 10:52am) available at
http://www.king5.com/news/local/Man-killed-in-Whatcom-County-deputy-invovled-shooting-117081013.html.
12 LaMadrid shot three times in back, Douglas Dispatch (Mar. 30, 2011, 11:04am) available at
http://www.douglasdispatch.com/articles/2011/04/01/news/doc4d9249e95efd3025495481.txt.
13 John Carlos Frey, Flagrant Human Rights Violations on U.S. Soil, Huffington Post (June 30, 2011, 11:41AM) available at
http://www.huffingtonpost.com/john-carlos-frey/flagrant-human-rights-vio_b_885618.html; Asraa Mustufa, Undocumented Man in Coma After Taser Incident with Arizona Border Patrol, Color Lines (Apr. 14, 2011, 12:17pm) available at http://colorlines.com/archives/2011/04/undocumented_man_in_coma_after_taser_incident_with_arizona_border_patrol.html.
14 R. Stickney, ACLU Calls for Probe in Border Shooting, NBC News (June 22, 2011, 2:28pm) available at http://www.nbcsandiego.com/news/local/ACLU-
Calls-for-Probe-in-Border-Shooting-124372389.html.
15 Pauline Repard, Charges filed against man shot in struggle with federal officers, Union Tribune San Diego (Sept. 23, 2011) available at
http://www.utsandiego.com/news/2011/sep/23/feds-file-charges-against-man-wounded-san-ysidro-b/.
16 Jason Buch, Man killed by Border Patrol agent identified, My San Antonio (Nov. 8, 2011, 8:35pm) available at
http://www.mysanantonio.com/news/local_news/article/Man-killed-by-Border-Patrol-agent-identified-2259170.php.
17 Michael Marizco, Man Shot by Border Patrol in Arizona is Identified, Fronteras Desk (Dec. 8, 2011) available at
http://www.fronterasdesk.org/news/2011/dec/08/man-shot-border-patrol-arizona-identified/.
18 Lauren Steussy, Border Explosion Death Investigated as Homicide, NBC News San Diego (Mar. 19, 2012, 11:59am)  available at
http://www.nbcsandiego.com/news/local/Border-Explosion-Suspect-Investigated-as-Homicide-143355496.html.
19 Press Release, Report of Attorney General William J. Schneider on the Use of Deadly Force by U.S. Border Patrol Agents in Jackman on June 23, 2012 (Nov.
27, 2012) available at http://www.maine.gov/tools/whatsnew/index.php?topic=AGOffice_Press&id=460286&v=article.
20 Melissa del Bosque, U.S. Border Patrol Agent Fatally Shoots Man Across border, Texas Observer (Aug. 30, 2012) available at
http://www.texasobserver.org/us-border-patrol-agent-fatally-shoots-man-across-border/.
21 Jason Buch, Mexican Girl Clutched Her Dying Father, My San Antonio (Sept. 8, 2012, 2:55am) available at
http://www.mysanantonio.com/news/local_news/article/Father-shot-by-border-agent-while-holding-his-3848597.php.
22 Reena Ninan, California Woman Valeria Alvarado Fatally Shot by Border Patrol Agent, abc news (Sept. 30, 2012) available at
http://abcnews.go.com/US/valeria-alvarado-california-woman-fatally-shot-border-patrol/story?id=17359380.
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25 Dylan Smith & Rebekah Zemansky, Shooting: Border Patrol agent wounds man south of Gila Bend, Tuscon Sentinel (Dec. 6, 2012, 12:48pm) available at
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Attachment 2

In March 2014, IJC emailed the CBP NGO liaison with a request to conduct an interview regarding use of force issues and lack of accountability. After some follow-up emails and phone calls, the liaison asked IJC to provide a list of topic questions in order for the liaison to direct IJC to the relevant CBP official for an interview. The six following questions were provided: 

1. The CBP Use of Force Handbook provides guidelines for the appropriate amount of force agents should use in a given situation. What policies does the CBP have in place to determine that agents are informed of these guidelines? Are agents tested on these guidelines routinely? 
Can you comment on the Department of Homeland Security Inspector General report criticizing that the agents are not informed? The DHS report provided that field audits findings suggested that some trainings did not satisfy the required hours, did not administer writing portion, etc. According to the report, an audit of Border Patrol training showed that “many agents and officers do not understand use of force and the extent to which they may or may not use force.”

2. The CBP Use of Force Handbook provides that there are specific procedures for investigations of the use of force incidents. We would like to know what the policy is in determining which incidents get investigated. It is our understanding that it is in the CBP's discretion whether to pursue the investigation or not. 
 
3. How are investigations conducted and what information other than that provided by the agents involved in the incident is considered? 
 
4. Who determines what disciplinary action is appropriate for an officer who used excessive force? Our understanding is that the UFPD Incident Review Committee is authorized to review any incident in which use of force is employed, whether by a CBP employee or directed at such an employee.The UFPDIRC’s primary role is to allow qualified experts an opportunity to internally analyze these incidents but it will not provide recommendations concerning disciplinary or adverse actions. 
 
5. We mentioned that we are working on the shadow report for the monitoring body of the Convention on Elimination of All Forms of Racial Discrimination (CERD), to which the U.S. is a party. In 2008 the CERD Committee reviewed the U.S. compliance with CERD obligations and the domestic implementation of the treaty. The CERD Committee voiced its concern over the pervasive use of police brutality at the U.S.-Mexico border against persons belonging to racial, ethnic or national minorities. The Committee provided its recommendations for the U.S. to increase its efforts to eliminate police brutality and excessive force against persons belonging to racial, ethnic or national minorities, as well as undocumented migrants crossing the U.S.-Mexico border. Additionally, the Committee urged the U.S. to establish adequate systems for monitoring police abuses and develop further training opportunities for law enforcement officials. The Committee requested the U.S. to ensure that reports of police brutality and excessive use of force are independently, promptly and thoroughly investigated and that perpetrators are prosecuted and appropriately punished. 
 
Were these recommendations communicated to the CBP personnel? If so by which means?
 
6. In preparation for drafting our shadow report, we spent quite a bit of time researching and gathering information relevant to the CBP. We came across a few articles and NGO reports that claim the CBP lacks transparency in its operations. For example, some organizations and reporters are saying that they are having hard time acquiring information related to use of force incidents from the CBP officials. How would you address their claims? 

After about a month, IJC was provided the name of the individual to interview. IJC provided the official with the same list of questions and was told that an interview was being scheduled. However, a week later, IJC received an email response answering only question one and was told to contact the liaison again to have the other questions answered. The answer stated: 

All CBP officers/agents sign Appendix I of the Use of Force Policy Handbook acknowledging that they have read and understand the Handbook. On a quarterly basis, CBP officers/agents are required to attend a minimum of four hours of firearms training and a minimum of 4 hours of intermediate force training.  This requirement is outlined in Chapter 6 of the Handbook.  During these blocks of training officers/agents are tested through various methods their comprehension of use of force.  These means include, but are not limited to, classroom discussion, written tests, and scenario based training. 

IJC followed up with the liaison, but have not heard back. At no point was IJC provided an interview despite repeated promises of one. 
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