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The International Disability Alliance (IDA) has prepared the following suggestions for the Concluding Observations, based on references to persons with disabilities to be found in the State Report, as well as Concluding Observations of other treaty bodies (see Annex below).
KENYA

Kenya ratified the Convention on the Rights of Persons with Disabilities on 19 May 2008.

IDA suggested Recommendations :

· Take steps to ratify the Optional Protocol to the Convention on the Rights of Persons with Disabilities.

Articles 2 and 26

· Adopt legal measures which explicitly prohibit disability-based discrimination, including the denial of reasonable accommodation (see Article 5 on non-discrimination, CRPD)
· Take urgent measures to ensure the collection of disaggregated data on persons with disabilities in order to develop targeted policies and programmes to promote their equal opportunities of participation in society.
Articles 3 and 7

· Address the heightened risk for women and children with disabilities of becoming victims of domestic violence, abuse and harmful practices, and adopt urgent measures to ensure that both services and information for victims are made accessible to women and children with disabilities.

Articles 2, 7, 10 and 26

· Adopt measures to ensure that all health care and services provided to children and adults with disabilities, including all mental health care and services, are based on the free and informed consent of the individual concerned, and that involuntary treatment and confinement are not permitted by law. 
Article 14

· Ensure the effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations and support, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, in accordance with Article 13 of the CRPD.
Article 16
· Reform the law in accordance with Article 16, ICCPR and Article 12 of the Convention on the Rights of Persons with Disabilities (CRPD) to guarantee the equal recognition before the law of persons with disabilities, including the adoption of measures to ensure that having a disability does not directly or indirectly disqualify any person from exercising his or her legal capacity autonomously, and to ensure that persons with disabilities have access to support that they may need to exercise legal capacity on an equal basis with others, respecting the will and preferences of the person concerned. (See also report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44)
Articles 25 & 26

· Repeal restrictions in the Constitution (sections 83(1)(b) and 99(2)(e)) and the Electoral Law (section 7) which state that a person can be disqualified from voting and being elected as a member of Parliament if the person is of “unsound mind” which is contrary to the latest international standards on political participation (This is confirmed in OHCHR thematic study on participation in political and public life by persons with disabilities which explicitly states that there is no reasonable restriction nor exclusion permitted regarding the right to political participation of persons with disabilities, A/HRC/19/36, 21 December 2011 para 45).
State report
Selected disability references in the state report:

21. The Parliament of Kenya is vested with the power to enact legislation. In the field of human rights, Parliament has established the following institutions:

• National Council on Persons with Disabilities (NCPD) 

59.
Other challenges include general and legal illiteracy among the citizens, lack or inadequacy of resources, negative attitudes towards the institutions among citizens and marginalization of certain sections of the citizenry, particularly women, children and persons with disabilities, through insensitive laws, legal procedures, institutional and general social practice. In addition, advocates who may assist citizens to use the institutions effectively are concentrated in the major urban areas and are expensive to retain.

92.
The Proposed New Constitution, reflects the desire by the Government and Kenyans to prohibit discrimination including addressing the problem of marginalization. Discrimination is given a very wide meaning where “The state shall not discriminate directly or indirectly against any person on any ground, including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, culture, dress, language or birth”. This provision goes further to make provisions for affirmative action programmes and policies designed to benefit individuals or groups who are disadvantaged, whether or not as a result of past discrimination.

96.
Employment Act 2007 (Act No. 11 of 2007) contains elaborate provisions aimed at protecting persons from discrimination in the employment sphere. The Act prohibits discrimination in employment within three main aspects: (i) promotion of equality of opportunity in employment; (ii) elimination of discrimination in any employment policy or practice, including against prospective employees based on their race, color, sex, ethnic origin, HIV status, disability, pregnancy; and (iii) the payment of equal remuneration for work of equal value [Section 5, Employment Act 2007]. The Act further mandates the Minister for Labour to promote and guarantee equality of opportunities in employment for all persons including migrant workers and members of their families who are lawfully in the country.

Persons with Disabilities Act

99.
Kenya ratified the United Nation Convention on the Rights of People with Disability in May, 2008. The Persons with Disabilities Act is under review to ensure that the provisions of the Convention are fully domesticated. The council for Persons with Disabilities has been fully operationalized to oversee the implementation of the obligations that Kenya has signed to under the Convention. The Council also has the mandate ensure that the National Fund for the Disabled of Kenya, an endowment fund established under the Perpetual Succession Act Cap 164 of the Laws of Kenya, utilizes it income for the benefit of the disabled persons within Kenya.

105.
The 10th Parliament of Kenya has also through its new Standing Orders adopted in 2008, established a new Parliamentary Select Committee on Equal Opportunities. The Committee is mandated to monitor and promote measures designed to enhance equality and improvement in the quality of life and status of all Kenyans. It will inquire into and report on all matters relating to discrimination and marginalization of groups on the basis of gender, age, disability, health status, ethnic, racial, cultural or religious background or affiliation and make proposals, including legislative proposals, for the protection and promotion of the welfare of the affected persons and groups.

203.
These provisions are a milestone for the most vulnerable and marginalized persons in Kenya in ensuring participation in public life, particularly women, persons with disabilities and minority groups. This echoes one of the outstanding cases brought under Section 84 of the current Constitution, Rangal Lemeiguran & Others v. Attorney General and others, commonly known as the Ilchamus case where the Ilchamus, a minority group in Kenya, sought for a declaration from the Court for a special nomination seat in the National Assembly. The applicants argued that their rights as enshrined in the Bill of Rights, including the right to equal treatment and participation in public life, would continue to be violated if they did not have representation in Parliament.

List of Issues
No references to persons with disabilities.

ANNEX- Disability references in treaty body Concluding Observations with respect to Kenya
CESCR Committee Concluding Observations, E/C.12/KEN/CO/1, 2008
16.  The Committee is concerned that only 1.8 million workers are employed in the formal sector, despite the fact that 2.4 million new jobs were created between 2004 and 2007 in the State party. It is also concerned that 6.4 million workers in the informal economy are not sufficiently covered by labour regulations and social security schemes, including pension rights and maternity protection, and that many persons in the State party are still unemployed, in particular women, persons with disabilities, refugees and internally displaced persons (IDPs). (art. 6)

The Committee recommends that the State party intensify its efforts, especially in rural and deprived urban areas, to (a) achieve higher levels of employment, e.g. through vocational training and infrastructural measures; (b) regularize the situation of informal sector workers by progressively improving their working conditions and including them in social security schemes; (c) take special measures to increase employment opportunities for women, persons with disabilities, refugees and internally displaced persons and other disadvantaged and marginalized groups; (d) ensure that labour inspectors act as an independent and effective instrument to combat violations of basic labour rights;and (e) establish a data collection system to monitor unemployment and informal sector employment.
20.  The Committee notes with concern that the National Hospital Insurance Fund (NHIF), which provides for the reimbursement of hospitalization costs other than medical expenses, only covers a small percentage of workers in the informal sector and that the National Social Health Insurance Bill (2004), which sought to introduce a compulsory health insurance scheme for all citizens, did not obtain presidential assent. (art. 9)

The Committee recommends that the State party progressively extend the scope of the National Hospital Insurance Fund so as to reimburse all hospitalization costs, in particular medical expenses, and to cover all workers, including informal, casual, domestic and part-time workers and the self-employed, as well as persons without employment. As a first step, it recommends that the State party consider removing any penalties imposed on persons who are unable to pay their contributions on time. It also recommends that the State party take immediate steps to introduce a comprehensive compulsory health insurance scheme for everyone, including the unemployed, children, older persons, persons with disabilities and other disadvantaged and marginalized individuals and groups.
27.  The Committee notes with concern that more than half of the population of the State party lives in extreme poverty, i.e. on less than US$ 1 a day, in particular persons living in rural and deprived urban areas, landless persons, women, children, female-headed households, families affected by HIV/AIDS, persons with disabilities, refugees and internally displaced persons. (art. 11)

The Committee recommends that the State party allocate sufficient funds for the effective implementation of its National Poverty Eradication Plan and poverty reduction strategy, ensure the full integration of economic, social and cultural rights, and specifically address the needs of persons living in rural and deprived urban areas, the landless, women, children, female-headed households, families affected by HIV/AIDS, persons with disabilities, refugees, internally displaced persons and other disadvantaged and marginalized groups in that plan and strategy. In this regard, the State party is referred to the Committee’s Statement on "Poverty and the International Covenant on Economic, Social and Cultural Rights” (E/C.12/2001/10).

34.  The Committee notes with concern that children from poor families, pregnant girls, children living in remote rural areas and in informal settlements, nomadic children, children with disabilities, refugee children and internally displaced children have limited access to education. (art. 13)

The Committee recommends that the State party (a) increase the funds allocated to bursaries and textbook subsidies for children from poor families, as well as to school transportation and mid-day meals in remote rural and deprived urban areas; (b) facilitate the readmission of girls who dropped out of school due to pregnancy by supporting them in finding adequate arrangements for the care of their babies; (c) ensure adequate access for nomadic children to mobile schools, including in the North Eastern Province; and (d) cater for the special needs of children with disabilities and integrate refugee children and internally displaced children in the regular school system
CRC Committee Concluding Observations, CRC/C/KEN/CO/2, 2007

24.       While welcoming the information that the State party has reviewed certain discriminatory legislation to ensure that children’s rights are not breached, the Committee expresses concern at the fact that discrimination against certain groups of children still exists in policy as well as in practice, particularly with regard to the girl child, children of certain minorities such as pastoralists and hunter gatherers, children with disabilities, refugee children and the children of asylum‑seekers. The Committee also expresses concern at the de facto discrimination faced by children born out of wedlock, children infected with HIV and/or affected by HIV/AIDS, orphans, street children and children born of Kenyan mothers and non-Kenyan fathers.

Children with disabilities
45.       While welcoming the establishment of the National Council for Persons with Disabilities, the Committee remains concerned at the limited capacities for early detection and treatment of children with disabilities, the lack of governmental institutions and infrastructure to provide for the needs of disabled children, the inaccessibility of buildings and transportation for children with disabilities, and the absence of an inclusive policy for them. 

 

46.       The Committee recommends that the State party take fully into account the Committee’s General Comment No. 9 (2006) on the rights of children with disabilities (CRC/C/GC/9), and more specifically:
(a)        Further encourage the inclusion of children with disabilities into the regular educational system and their inclusion into society;
(b)        Pay more attention to special training for teachers and making the physical environment, including schools, sports and leisure facilities and all other public areas, accessible for children with disabilities;
(c)        Improve and strengthen early detection and treatment services through the health and education sector;
(d)        Initiate programmes for public education on children with disabilities. The programmes should aim at addressing the stigmatization of and discrimination against children with special needs. Similarly, initiate community-based programmes to support families and parents with children with special needs;
(e)        Increase the financial allocation given to children with disabilities in schools. The allocation of resources should take into consideration the specific needs of each child;
(f)       Ensure the effective implementation of the Persons with Disabilities Act of 2003 so as to enable the National Council for Persons with Disabilities to carry out the necessary programmes.
 
58.       The Committee further recommends that the State party, taking into account its General Comment No. 1 (CRC/GC/2001/1) on the Aims of Education:(
e)  Undertake additional efforts to ensure access to informal education to vulnerable groups, including in particular pastoralist and hunter-gatherer children, as well as street children, orphans, children with disabilities, child domestic workers, children living in conflict risk areas and refugee camps by, for example, introducing mobile schools, evening classes and eliminating indirect costs of school education;
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