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Introduction

Family separation of predominantly communities of color has been an integral part of a
prolonged white supremacist and settler colonialist legacy in the U.S. This submission provides a
brief historical overview of the origins of family separation in different contexts and how present-
day policies impact communities and inflict generational trauma. Among the plethora of kinds of
family separations in predominantly communities of color, this submission specifically highlights
family separation in the context of the U.S. Child Welfare System, Indigenous communities, and
the U.S.-Mexico border.

The submission aims to provide the Committee with a more complete picture of U.S.
implementation of the International Covenant on Civil and Political Rights (ICCPR), a treaty
which the U.S. ratified in 1992, and highlight areas in which the U.S. government has failed to
uphold its human rights commitments under the ICCPR. The human right to family unity is a
fundamental universal right recognized by the Universal Declaration of Human Rights (UDHR)
and the ICCPR, yet the U.S. has failed to acknowledge and meaningfully redress institutionalized
racism and settler colonialism in its policies and practices that violate the right to family unity.
The ICCPR review process is thus an opportunity to hold the U.S. accountable, identify solutions
to repair the harm, guarantee non-repetition, and build a future where people are free from such
cruel and inhumane policies and given the opportunity to thrive without fear or trauma.

This submission was drafted by the American Civil Liberties Union and is submitted to the
Human Rights Committee as a coalition report endorsed by the following organizations: Parents
Supporting Parents NY, The Advocates for Human Rights, Woodhull Freedom Foundation,
Institute for Justice and Democracy in Haiti, Changing Woman Initiative, Family Defense
Consulting, Juvenile Law Center, International Center for Advocates Against Discrimination,
Global Rights Advocacy, Muslim Advocates, Pale Blue, National Homelessness Law Center,
Center for Constitutional Rights, Edfu Foundation Inc., Human Rights Watch, Rise, The Bronx
Defenders, Center for Family Representation, CUNY School of Law, Human Rights and Gender
Justice Clinic, Houston Immigration Legal Services Collaborative, Haitian Bridge Alliance, NYC
Family Policy Project, and Just Detention International.



The Family Separation Crisis in the US Child Welfare System
I Issue Summary'

One in three children in the United States will be part of a child welfare investigation by age
18.2 Every three minutes, a child is removed from their home and placed in the foster system.> On
average, 700 children are removed from the custody of their parents every day, and more than
200,000 children enter the foster system each year.* U.S. child welfare system interventions
unnecessarily disrupt family integrity and cause harm to the very children they aim to protect.’
Those impacted are disproportionately communities of color, especially Black and Indigenous
families and people living in poverty.

Federal and state data show racial disparities exist at every stage of child welfare involvement,
with particular harm to Black families.® Black and Indigenous families are more likely to be
reported for child abuse and neglect than white families, a reality produced by institutionalized
racism rather than disproportionate levels of abuse and neglect by Black and Indigenous parents.’
Black families are more likely to be investigated than white families. Nationwide, Black children
are on average subject to investigations at nearly twice (1.9 times) the rate of white children and
at 1.3 times the rate of Indigenous children.® Black children are overrepresented in the child
welfare system when compared with their percentage in the total population.” Whereas Black
children make up just 14 percent of the U.S. child population, they make up 24 percent of child
abuse or neglect reports and 21 percent of children entering the foster system.'? In contrast, white
children make up 50 percent of the U.S. child population and only 46 percent of the children
represented in abuse or neglect reports and children entering the foster system. Black children are
also more likely to be removed from their families, remain separated for longer periods, and are
legally orphaned by the child welfare system at a higher rate than white children. '

Punishing Poverty

The child welfare system often responds to circumstances of poverty with punishment—
charging families with neglect, investigating them without consideration of extenuating
circumstances, removing children from their parents, and in some cases, arresting the parent
instead of providing concrete, responsive support.'? For example, families living in poverty who
reside in low-income neighborhoods, especially those experiencing housing instability, are more
likely to be investigated, have their children removed and placed in foster homes, and face barriers
to reunification.’® In 2019, more than 25,000 children were removed from their families and
entered the foster system because of housing-related circumstances. '

Neglect, as defined by the child welfare system!®, is often a proxy for poverty-related
circumstances and the primary reason for child welfare involvement in the majority of cases. While
definitions can vary by state, neglect is generally defined as a parent or caregiver failing to provide
adequate food, clothing, hygiene, nutrition, shelter, medical care, or supervision in ways that
threaten the well-being of the child. This definition is inextricably linked to poverty.



Families and communities living in poverty often have limited or no access to resources,
services, and social support for the issues many parents struggle with, such as mental health,
relationships, services for children with disabilities, or responding to behavioral issues. !¢ Parents’
lack of access to reliable information, services, or support is often interpreted by child welfare
agencies as intentional neglect and evidence of their inability and lack of fitness to be a parent.

Despite recognizing that access to resources and social supports are protective factors that may
prevent unintended neglect and protect children from maltreatment, state and local agencies within
the child welfare system spend nearly 10 times more on the foster system than on services that
would support families to stay together and in reunifying parents with their children.'”

System interventions fail to adequately address the needs of the family and in some cases
exacerbate the problems that they intend to remedy. For example, loss and reduction of income
and an increase in material hardships can adversely impact a family’s overall well-being.'8
However, current child welfare system interventions do not effectively address these factors,
strengthen families, or protect children’s health.!” In some cases, child welfare involvement
exacerbates financial hardships, with some states requiring families with children in the foster
system to pay child support.?

Disproportionate Harm to Black Families

The child welfare system exists at the intersection of entrenched economic inequality and
systemic racism in the U.S. Income and wealth inequality in the U.S. has steadily worsened since
1980.2! Due to systemic racism and other factors, families of color disproportionally face
economic hardships.?? In 2018, Black children were more than three times as likely to be living in
poverty as white children.?? The wealth gap between Black and white families in the U.S. was the
same in 2016 as it was in 1968, and data suggests that the gap has increased since the start of the
Covid-19 pandemic.?*

An extensive body of research has examined the factors contributing to these disparities.?
Discriminatory and racist policies and practices—rooted in the legacy of enslavement—have
subjected Black families to residential segregation, housing discrimination, discriminatory
exclusion from employment opportunities, and limitations to social benefits and safety nets,
limiting their ability to accumulate wealth.?® Legal discrimination has been further aggravated by
disparate surveillance, punitive interventions, and incarceration of Black families, resulting in
increased economic and social fragility.?’

Black families are more likely to be reported for maltreatment due to ongoing surveillance of
their families and communities by social services and law enforcement.?® Structural racism and
lack of investment in community supports also restrict these parents’ access to the services and
support they need to help their children thrive. Child welfare authorities intervene even when
children are not in danger of abuse or neglect and punish parents instead of providing them with
support.



Removing a child from their parents’ care, even for a short period of time, is a drastic measure
that can cause profound harm.

Children who are removed from their homes experience poorer outcomes compared to their
peers who do not experience system involvement. Specifically, they are more likely to be
incarcerated;®” become teen mothers;*® experience poor outcomes related to cognitive
development,! education,*? and employment;** and have a higher likelihood of having mental
health conditions and substance use disorders.>*

Children and youth exiting the foster system experience poor outcomes.

Around 50,000 children are adopted from the foster system every year, but more than twice as
many remain in foster homes waiting to be adopted. In 2019, more than 122,000 children were
waiting to be adopted, many of whom had on average been in the foster system for more than two
and a half years. More than half were children with no legal family because their parents’ rights
had been terminated and they were not in contact with or placed with kin.

More than 20,000 youth leave the foster system every year without family connections or
supportive networks simply because they “age out.” This happens when child welfare authorities
fail to help children achieve permanency through reunification with their family or by adoption,
and state child welfare laws do not permit agencies to retain custody of young adults. Youth
transition out of care with fewer people who are sources of support than they entered the system,
in part because the child welfare system does not invest time in cultivating or maintaining
relationships with supportive adults who cannot provide permanency or a placement for the youth.
Foster youth who age out disproportionately experience high rates of homelessness, incarceration,
unemployment, and lack of access to health care, resulting in great personal and emotional costs
as well as billions in societal costs. Guidance and care from a strong, consistent support network
for children in the foster system could mitigate these dire outcomes.

Racial disparities in the U.S. child welfare system, along with the prerequisites for
reunification and impact to children and families, exacerbate socioeconomic and racial inequities.
The child welfare system’s interventions and disparate impacts help to entrench these inequities in
marginalized communities. These poor outcomes result in intergenerational child welfare
involvement.

Due Process Concerns

Despite the often-profound consequences of child welfare involvement—including family
separation, termination of parental rights, and in some cases criminal charges—parents have fewer
due process protections in child welfare cases than individuals facing similarly serious
consequences in the criminal legal system. Parents facing these grave outcomes need reliable
information and consistent legal support. Instead, most parents experience the early stages of child
welfare intervention without legal representation or support and are unaware of their rights and
how they can assert them.



Child welfare reports and investigations can also lead to parents being charged with child
maltreatment and placed on a state registry, adversely affecting their chances of securing and
keeping jobs. Every year, more than 600,000 allegations of child maltreatment are substantiated
by child welfare officials, many without judicial oversight. The parents are identified as
“perpetrators” and listed on state child maltreatment registries for years or decades. In most states,
placement on the registry often results in denial of employment and precludes parents from
becoming foster parents.

These registries are used by employers for background checks across a broad range of fields
related to childcare, health care, and education. Women experiencing poverty, especially women
of color, are disproportionally impacted because they are more likely to be overrepresented in child
welfare investigations and occupy a significant share of care-related jobs. Women of color are also
more likely to experience financial and emotional pressures that are exacerbated by barriers to
obtaining or maintaining employment due to inclusion on the registry—even after the
maltreatment charges are dismissed. This, in turn, may prevent families from becoming stable and
increase the risk of child maltreatment, perpetuating a vicious cycle.

1. Recommended Questions

1. What steps is the U.S. taking to mitigate the harmful impacts of U.S. child welfare
interventions, minimize unnecessary disruptions to family integrity, and ensure due
process protections for families?

2. What steps is the U.S. taking to address racial disparities in the child welfare system,
including the disproportionate harms to Black and Indigenous parents and their
children?

3. What steps is the U.S. taking to address the extreme economic hardship at the heart of
many child welfare cases and the corrosive impact of systemic racism?

III. Suggested Recommendations

1. The U.S. should take urgent measures to address the extreme economic hardship at the
heart of many child welfare cases, including adequately funding critical social safety
nets for the lowest income and most marginalized households and non-coercive social
protection programs that address mental health needs, substance use disorders, and
socioeconomic needs, without criminalizing them or linking them to the child welfare
system.

2. The U.S. should hold hearings, including congressional hearings to hear from impacted
families and communities and regularly publish data that can be disaggregated and
commission expert studies and hold hearings on intersectional, persistent racial
disparities in the child welfare system.



3. The U.S. should take urgent steps to reduce the harmful impact of child welfare
interventions; increase due process protections for parents; and strengthen and support
families and communities to combat child maltreatment.

4. The U.S. should prohibit the treatment of poverty-related circumstances, lack of
financial resources, or substance use by parents or during pregnancy—without actual
or imminent risk of harm—as factors that can trigger child welfare interventions.

5. Per the CERD’s Concluding Observations in 2022, the U.S. should amend or repeal
laws, policies, and practices that result in a disparate impact on families of racial and
ethnic minorities, such as the Child Abuse Prevention and Treatment Act, the Adoption
and Safe Families Act, and the Adoption Assistance and Child Welfare Act.



The Child Welfare System’s Harms to Indigenous Communities

L Issue Summary

For centuries, Indigenous families and communities have endured egregious abuse and harm
through child welfare interventions. The underlying goal of government approved and led policies
was assimilation, designed to erase Indigenous children’s identities, weaken the Indigenous family
unit, and ultimately destroy Indigenous culture so it would cease to exist in the U.S. These policies
inflicted profound harm on Indigenous Peoples who endure the generational effects to this day.

Indian Boarding Schools, 1810s-1969

In federally approved and enforced Indian boarding schools, which were highly regimented
and militarized, child welfare authorities violently indoctrinated Indigenous children into Western
culture and forced them to assimilate. Students endured malnutrition and shockingly inhumane
living conditions at these institutions and faced rampant physical, sexual, and emotional abuse.
Children were “rented out” to labor on farms or as domestic servants during summers and other
breaks. Over 50 marked and unmarked graves have been found so far on these school sites, with
around 19 boarding schools accounting for over 500 recorded student deaths. ** A second report is
expected to be issued by the U.S. Department of the Interior and include more boarding school
death figures and other atrocities previously unreported.

Indian Adoption Project, 1958-1967

Following the atrocities of the Boarding School era, the Indian Adoption Project promoted and
facilitated the adoption of Indigenous children by white families, predominantly evangelicals who
sought to erase Indigenous religious beliefs from the U.S. Agencies. The Indian Adoption Project
operated under the racist premises that Indigenous children were better off living with white
families and that Indigenous culture was inferior to white culture. It continued to unjustly separate
Indigenous children from “unfit” parents who were considered financially unstable due to reliance
on public welfare and inability to provide adequate housing, or because their reservations were
considered unsafe for child-rearing and their traditional practices deemed as inappropriate for
children. During this time, the U.S. federal government placed nearly 13,000 Indigenous children
with white families nationwide for adoption. Approximately 80 percent of Indigenous families
living on reservations lost at least one child to the foster system.

Indian Child Welfare Act (ICWA), 1978

Before ICWA, approximately one third of Indigenous children were taken from their homes
by state welfare agencies and private adoption agencies, and a shocking 85 percent of those
children were placed outside of family or community care with non-Indigenous people. Spurred
by decades of Indigenous-led advocacy, a congressional investigation in the mid-1970s determined
that many removals were unwarranted and unnecessary. In one state, the adoption rate for
Indigenous children was eight times higher than that of non-Indigenous children. In another state,
Indigenous children were 13 times more likely than non-Indigenous children to be placed in the
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foster system. These alarming numbers were the result of more than a century of egregious policies
that undercut Indigenous communities’ cultural and social standards.

As a part of this inquiry, Congress found that state officials, including judges and social
workers, often removed Indigenous children based on biased and culturally insensitive grounds,
many times misinterpreted as neglect. For example, officials often viewed the common practice
within many Indigenous communities of having a grandparent or other relative care for a child for
extended periods of time as abandonment. Non-Indigenous socioeconomic values that State
agencies and judges applied in the child-welfare context similarly were found to not account for
the difference in family structure and child-rearing practice in Indigenous communities. The result,
embedded in cultural bias, was unequal and incongruent application of child-welfare standards for
Indigenous families. For example, parental alcohol abuse was one of the most frequently advanced
reasons for removing Indigenous children from their parents; however, in areas where Indigenous
and non-Indigenous parents had similar rates of problem drinking, alcohol abuse was rarely used
as grounds to remove children from non-Indigenous parents.3®

In 1978, after decades of Indigenous-led activism and recognition of harms caused to
Indigenous children and Tribes, Congress passed the Indian Child Welfare Act (ICWA), which
applied narrowly to a specific subset of children that it refers to as “Indian” children, effectively
excluding children from more than 400 Tribes without federal recognition and Native Hawaiians.
ICWA established federal standards for the removal and placement of Indigenous (“Indian”)
children to promote stability and restore families, culture, and autonomy of federally recognized
tribes. ICWA was also designed to reduce the number of Indigenous children placed
disproportionately in the custody of the state after being removed from a family setting. Though
insufficient, these protections are essential given centuries-long attempts to destroy Indigenous
communities through colonization, genocide and massacres, forced assimilation, mass
displacements, legalized kidnapping during the boarding school era, and forced-adoption eras.

However, ICWA has not been implemented uniformly, in part due to the refusal of state judges
to recognize tribal sovereignty and the jurisdiction ICWA granted tribal courts over child welfare
decisions involving tribal members. In 2016, the U.S. Bureau of Indian Affairs (BIA) recognized
that "[s]Jome State court interpretations of ICWA have essentially voided Federal protections for
groups of [Indigenous] children to whom ICWA clearly applies. And commenters provided
numerous anecdotal accounts where [Indigenous] children were unnecessarily removed from their
parents and extended families; where the rights of [Indigenous] children, their parents, or their
Tribes were not protected; or where significant delays occurred in [Indigenous] child-custody
proceedings due to disputes or uncertainty about the interpretation of the Federal law."?’

Despite the recent U.S. Supreme Court decision in Haaland v. Brackeen rejecting
constitutional challenges to ICWA?3#, hailed by many as a landmark victory for tribal sovereignty,
Indigenous children and families, and the future of Native people, there does not appear to be any
mechanism to ensure that states are implementing ICWA in accordance with the guidelines issued
by the BIA.



Disproportionate Harm to Indigenous Families

Indigenous people are deeply overrepresented within the child welfare system, where
unfamiliar cultural practices and systemically-perpetuated poverty were and are consistently used
to tear apart Indigenous families and communities and place Indigenous children with white,
Christian families. Removals are too often based on racist stereotypes about Indigenous people
and the unavoidable consequences of poverty, a condition thrust upon tribal communities after the
seizure of their lands and violent interruption of traditional ways of life caused by colonization and
system racism that resulted from it.>’

Indigenous parents are up to four times more likely to have their children taken and placed into
foster homes than their non-Indigenous counterparts. Indigenous children are still overrepresented
among children entering the foster system, at nearly double the nationwide rate. For example, in
Oklahoma, Indigenous children “represented more than 35 percent of those in foster care, yet
[Indigenous people] make up only around 9 percent of Oklahoma’s population” as of 2017. In
Alaska, 65 percent of the total number of children in out-of-home care are Indigenous, far more
than their 19 percent of the population. In Nebraska, the percentage of children in the foster system
who are Indigenous is four times greater than their percentage of the state population. In South
Dakota, “[a]n [Indigenous] child [was] 11 times more likely to be placed in foster care than a white
child” in 2017, and more recent data from 2021 shows that "over 60% of children in the custody
of CPS are [Indigenous], most are from one of the nine tribes located in South Dakota."*’ Other
reports in June 2023 indicate that more than 700 Indigenous children—or about one of every 40
living in the state of South Dakota—experienced the termination of their parents’ rights from 2017
to 2021. That was one of the highest rates in the country and nearly 13 times the rate for white
children in the state.*!

11 Recommended Questions

1. How will the U.S. ensure the uniform implementation of ICWA by all state agencies
in matters concerning Indigenous children in accordance with the guidelines issued by
the BIA?

III. Suggested Recommendations

1. The U.S. should implement policies to protect the tribal sovereignty, integrity, and
rights of Indigenous children, families, and communities consistent with the principle
of Free, Prior and Informed consent. The U.S. should:

a. Require BIA consultation with Tribes for the development of culturally
appropriate practices, policies, and considerations to incorporate into ICWA
guidelines for U.S. states;

b. Require BIA supplied training to child welfare agency workers on Indigenous

culture, combatting internal bias, ICWA, and best practices based on Tribal
consultations and recommendations;
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c. Update the ICWA implementation guides following consultation and co-
development with Tribes of culturally appropriate practices, policies, and
considerations;

d. Obtain updated statistical reporting from child welfare agencies on the
implementation of ICWA; and

e. Require states to establish state benchmarks for reducing the number of
Indigenous children in state child welfare systems following consultation with
Tribes.

2. The U.S. should enact legislation to build on, enhance, and protect the minimum
requirements of the Indian Child Welfare Act, including ensuring full access for Tribes
in proceedings; establishing State-Tribal Compacts or defining government-to-
government consultation processes; recognizing tribal customary adoptions; and
creating State-Tribal forums for enhanced communication and decision making.

3. The U.S. should regularly publish data that can be disaggregated on the implementation
of ICWA and the overrepresentation of Indigenous families in the child welfare system.

4. The U.S. should develop federal benchmarks for reducing the number of Indigenous

children in state child welfare systems following consultation and recommendations by
Tribes and Indigenous communities.
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Impact of the Family Separation Crisis at the U.S.-Mexico Border and the Current Status
of Efforts by the U.S. to Reunite Families

L Issue Summary

3

In 2018, the Trump administration enacted its “zero-tolerance policy,” ordering the
Department of Justice to initiate criminal prosecutions of adults for unauthorized entry into the
U.S. border—to intentionally harm families as a means to deter them from entering the U.S.*?
Although family separation was not yet labeled as a policy until 2018, the U.S. government had
already been separating families as part of a 2017 “pilot program” in El Paso, Texas.

To challenge the formal practice of forcibly separating asylum-seeking parents and young
children, in February 2018, the ACLU and Juvenile Law Center filed a class-action lawsuit, Ms.
L. v. ICE, that broadened an existing ACLU lawsuit seeking to reunite a mother and her seven-
year-old daughter who were fleeing violence in the Democratic Republic of Congo.* Overall, the
zero-tolerance policy resulted in the separation of over 5,500 children from their parents at the
U.S.-Mexico border.** The number, made known through the lawsuit, is not definite since the
Trump administration did not keep comprehensive records or utilize a tracking system while
separating families.*> Of those 5,500 children, more than 500 were under the age of five. After
separating families, U.S. border authorities purposefully misinformed parents, claiming that the
parents did not have the right to asylum and had to be deported either with their child or alone.*
Many deported parents did not understand the agreements they had signed due to a language
barrier, and authorities told parents at times that their child would be waiting for them on the plane.
When two parents realized that this was a lie, agents physically forced them onto the plane.*’

Jessika L, who is part of the ACLU lawsuit, fled El Salvador with her children to seek asylum
in the U.S. after receiving death threats from the gang MS-13. Although Jessika swore in her
affidavit that she had never been a part of or aided any gangs in El Salvador, the U.S. government
falsely accused her of gang affiliation and separated her from her sons.*® After almost three months
of separation, Jessika was reunited with her sons by paying a bond of $12,500 through a fund set
up by the Refugee and Immigrant Center for Education and Legal Services in Texas. Juana
(pseudonym) and her four daughters were separated at the U.S.-Mexico border in 2018. While her
daughters stayed with their biological father in the U.S., Juana was deported to Honduras after
over four months in U.S. detention.*

Shortly after a federal judge in California ordered the Trump administration to reunite
thousands of families in June 2018, a steering committee was formed by the ACLU—with the
law firm of Paul Weiss, Kids in Need of Defense, Women’s Refugee Commission, and Justice in
Motion—that has since managed to identify most of the separated families and inform them of
their reunification options. Despite civil society efforts, hundreds of families still needed to be
located at the end of the Trump administration. President Joe Biden then signed an executive order
in February 2021 that created the Task Force on the Reunification of Families (Task Force) to
address family separation. The Biden administration is still combing through thousands of files to
determine how many families remain separated.! According to the Task Force’s latest report, and
the ACLU’s assessment, hundreds of children have yet to be reunited.’> The ACLU has
coordinated with the Task Force to establish parole processes whereby separated parents can
reunite with their children in the U.S.
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Since taking office in January 2021, Biden’s Justice Department has inherited the defense of
numerous family separation lawsuits filed under the Federal Tort Claims Act. There are now over
40 lawsuits seeking monetary compensation on the behalf of separated families, with more filed
periodically.>® By aggressively defending the family separation policy and refusing to settle,
Biden’s Justice Department is inducing parents and children to relive their trauma and denying
separated families any potential compensation for their trauma.

1. Recommended Questions

1. Why is the Biden administration’s Justice Department actively defending the zero-
tolerance policy in the damages cases? Moreover, what accommodations are being
made for families being represented in ongoing lawsuits, such as avoiding re-
traumatization through unnecessary depositions or psychological examinations of
children?

III. Suggested Recommendations

1. The Biden administration should use the maximum extent of its legal authorities to
ensure the reunification of separated families and ensure that such family separations
are prohibited in the future.

2. The Biden administration should provide compensation for the physical and mental
harm experienced by separated families.
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