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(a) About the Global Initiative to End All Corporal Punishment of Children
1. The Global Initiative (www.endcorporalpunishment.org) promotes universal prohibition and elimination of corporal punishment in fulfilment of states’ obligations under the UN Convention on the Rights of the Child and other international treaties. Our aims are supported by UNICEF, UNESCO, human rights institutions and international and national NGOs. Since 2002, the Global Initiative has regularly briefed the Committee on the Rights of the Child on this issue, and since 2004 has similarly briefed the Committee Against Torture, the Committee on the Elimination of Discrimination Against Women, the Committee on Economic, Social and Cultural Rights, the Human Rights Committee and the Human Rights Council; we have briefed the Committee on the Rights of Persons with Disabilities since the beginning of its work.
(b) Summary

2. Despite significant law reform and favourable case laws, full prohibition of corporal punishment of children has not yet been achieved. Corporal punishment is unlawful in schools and penal institutions (though its legality regarding children in indigenous communities is still to be confirmed); it is not yet prohibited in the home and in all alternative care and day care settings. It appears to be lawful as a punishment for crimes in indigenous communities.

3. With reference to articles 7, 15, 16 and 17 of the Convention on the Rights of Persons with Disabilities, and in light of the particular vulnerability of children with disabilities to corporal punishment by adults, the jurisprudence of the UN treaty bodies, the emphasis on eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children and the importance of the issue to achieving target 16.2 on ending violence against children in the 2030 Sustainable Development Goals, we hope the Committee on the Rights of Persons with Disabilities will:
· include the issue of corporal punishment in its List of Issues for Colombia, in particular asking what steps have been taken to ensure that national legislation fully protects children with disabilities – including those in indigenous communities – from all violent punishment and that corporal punishment is explicitly prohibited in all settings, and what progress has been made towards explicitly repealing the “right of correction” from the Civil Code;
· recommend to the Government of Colombia, in the Committee’s concluding observations on the initial report, that legislation is drafted and enacted to explicitly prohibit corporal punishment of all children in all settings, that the “right of correction” is explicitly repealed from the Civil Code and that measures are put in place to ensure the law is properly implemented and that children with disabilities are not subjected in practice to violent punishment.
(c) Detailed briefing

The right of children with disabilities not to be subjected to corporal punishment

4. The Convention on the Rights of Persons with Disabilities confirms that children with disabilities should enjoy all human rights and fundamental freedoms on an equal basis with other children (art. 7). The Convention also states that all persons have the rights to freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15), to freedom from exploitation, violence and abuse within and outside the home (art. 16) and to respect for their physical and mental integrity (art. 17). The jurisprudence of treaty monitoring bodies, led by the Committee on the Rights of the Child monitoring the Convention on the Rights of the Child, is clear that these rights put an obligation on states parties to prohibit and eliminate all corporal punishment of children, including within the family. 

5. As confirmed in the UN Secretary General’s Study on Violence against Children, children with disabilities are particularly vulnerable to violence, including corporal punishment, and corporal punishment is a significant cause of impairment among children.
 Yet the obligation to prohibit corporal punishment is frequently ignored or evaded by governments. The near universal acceptance of violence in childrearing together with deeply held views that parents and other adults have a “right” to physically punish children can challenge efforts to achieve prohibition. It also means that corporal punishment – at least to some degree – is not readily perceived as violence in the same way as, for example, sexual and other socially unacceptable forms of violence.
6. The newly adopted Sustainable Development Goals and targets under the 2030 Agenda include target 16.2 on ending all forms of violence against children. Violent punishment is the most common form of violence against children: ending it through the adoption and implementation of legislation prohibiting it in all settings including the home is critical. 

The legality of corporal punishment of children with disabilities in Colombia
7. Despite significant law reform and favourable case laws, full prohibition of corporal punishment of children – i.e. prohibition of all forms of violent punishment in all settings – has not yet been achieved. Corporal punishment is unlawful in schools and penal institutions (though its legality regarding children in indigenous communities is still to be confirmed); it is not yet prohibited in the home and in all alternative care and day care settings. It appears to be lawful as a punishment for crimes in indigenous communities.
8. Corporal punishment is lawful in the home. Article 18 of the Children and Adolescents Code 2006 states that children have a right to “protection from maltreatment and abuse of all kinds by their parents, their legal representatives, persons responsible for their care and members of their families, school and community” and defines child abuse as “any form of injury, punishment, humiliation or physical or psychological abuse, neglect, omission or negligent treatment, maltreatment or exploitation, including sexual abuse and rape and generally all forms of violence or aggression against children and adolescents by their parents, legal guardians or any other person” (unofficial translation). While this would appear to prohibit corporal punishment, it conflicts with article 262 of the Civil Code 1883 (as amended 1974), which confirms the right of parents and other carers to “correct” children and “sanction them moderately”. Article 39(9) of the Children and Adolescents Code puts an obligation on families to “refrain from any act or conduct involving physical, sexual or psychological maltreatment” but it does not clearly prohibit all corporal punishment.

9. A 1994 Constitutional Court judgment
 appears to rule that the “right of correction” excludes the use of physical violence because it is incompatible with the Constitution 1991, which provides for the rights of every person not to be submitted to torture or cruel, inhuman, or degrading treatment or punishment (art. 12), of the family to protection from any form of violence (art. 42) and of children to protection from all forms of violence and to other rights upheld in international treaties (art. 44). However, article 262 of the Civil Code has not been amended in light of this judgment to explicitly state that the “right of correction” excludes the use of all corporal punishment. Attempts to repeal article 262 to date have failed.

10. Also of concern is article 3(2) of the Children and Adolescents Code 2006, which states: “In the case of indigenous peoples, the ability to exercise rights shall be governed by their own standards, which should be in harmony with the Constitution.” In a 2012 judgment, the Constitutional Court confirmed that the Constitutional superiority of the rights of children must be interpreted in relation to indigenous communities in the context of each case.
 Previous case law has established that physical punishment in indigenous communities which is not considered to be torture or to be degrading punishment does not violate the Constitution
 (see below, para. 15). Children in indigenous communities – including children with disabilities – thus apparently have less legal protection from corporal punishment than other children.
11. Corporal punishment is not fully prohibited in alternative care settings. Children with disabilities may be subjected to some degree of violent punishment under the “right of correction” in article 262 of the Civil Code 1883. 
12. Corporal punishment is not fully prohibited in day care. Children with disabilities in early childhood care and in day care for older children may be subjected to some degree of violent punishment under the “right of correction” in article 262 of the Civil Code 1883 (see under “Home”).
13. Corporal punishment is unlawful in schools (but possibly not in education settings in indigenous communities). Article 45 of the Children and Adolescents Code 2006 states that “directors and educators, formal and informal, of public or private institutions of formal education may not impose penalties involving physical or psychological abuse of students in charge, or take action that affects their dignity”, and this is interpreted as prohibiting all corporal punishment. We have yet to confirm that corporal punishment is unlawful in relation to education provision in indigenous communities.
14. Corporal punishment is unlawful as a disciplinary measure in penal institutions (but its legality for children in indigenous communities is still to be confirmed). Article 18 of the Children and Adolescents Code 2006 is interpreted as prohibiting corporal punishment in penal institutions. We do not know if this applies in indigenous communities.
15. Corporal punishment is unlawful as a sentence for crime under state law but is practised in indigenous communities. There is no provision for judicial corporal punishment in state criminal law. But corporal punishment is lawful for children and adolescents in indigenous communities. Under article 246 of the Constitution (on special jurisdictions), the authorities of indigenous people can exercise jurisdictional functions within their territory in accordance with their own rules and procedures, when these do not contravene the Constitution and the laws of the Republic. In 1997, a Constitutional Court judgment
 on a case concerning the sentence of whipping in the Paez indigenous community concluded that its infliction was symbolic, not degrading punishment and not severe enough to be torture, and therefore did not violate the prohibition of torture in the Constitution and international human rights instruments. With regard to juvenile justice, article 156 of the Children and Adolescents Code 2006 states that adolescents in indigenous communities “will be judged according to the rules and procedures in their own communities as indigenous special legislation in Article 246 of the Constitution, international treaties on human rights ratified by Colombia and the law. Provided that the penalty imposed is not contrary to their dignity, nor allows him/her to be subjected to abuse….” (unofficial translation). It is unclear whether or not the exclusion of abusive penalties under this provision is intended to prohibit corporal punishment, but there is no explicit prohibition.

Recommendations by human rights treaty monitoring bodies
16. The Committee on the Rights of the Child has twice expressed concern at corporal punishment of children in the home and other settings in Colombia, and recommended that it be prohibited – in the concluding observations on the third report in 2006 and on the fourth/fifth report in 2015.
 In 2015, the Committee specifically recommended that the “right of correction” in the Civil Code be repealed.

(d) Proposals for the List of Issues and final recommendations

17. In light of the above information, we hope the Committee on the Rights of Persons with Disabilities will raise the issue of corporal punishment of children with disabilities in its List of Issues for Colombia and in the concluding observations on the state party’s initial report. We respectfully suggest the following texts:
· For the List of Issues: “What steps have been taken to ensure that national legislation in Colombia fully protects children with disabilities – including those in indigenous communities – from all violent punishment and that corporal punishment is explicitly prohibited in all settings? What progress has been made towards explicitly repealing the ‘right of correction’ from the Civil Code?”
· For the Concluding Observations: “It is recommended that legislation is drafted and enacted to explicitly prohibit corporal punishment of all children in all settings, that the ‘right of correction’ is explicitly repealed from the Civil Code and that measures are put in place to ensure the law is properly implemented and that children with disabilities are not subjected in practice to violent punishment.”
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