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BRIEFING ON ZIMBABWE FOR THE 
COMMITTEE ON THE RIGHTS OF THE CHILD, 
PRESESSIONAL WORKING GROUP – June 2015

From Dr Sharon Owen, Research and Information Coordinator, Global Initiative, sharon@endcorporalpunishment.org
This briefing describes the law relating to corporal punishment of children in Zimbabwe. In light of the Committee’s General Comment No. 8 on “The right of the child to protection from corporal punishment and other cruel or degrading forms of punishment”, its previous recommendations to Zimbabwe on the issue, the recommendations during the Universal Periodic Review (accepted by the Government), and the protection for children from “all forms of violence” in the Constitution 2013, we hope the Committee will:
· in its List of Issues for Zimbabwe, raise the issue of corporal punishment of children, in particular asking how does the Government intend to ensure that national legislation fully conforms to the Convention on the Rights of the Child in respect of clear prohibition of all corporal punishment and the repeal of all legal defences for its use in childrearing, and
· in its concluding observations on the second report of Zimbabwe, welcome the adoption of the Constitutional protection for children from “all forms of violence” and recommend that other legislation be reviewed and revised to clearly prohibit corporal punishment in all settings, including the home, and to explicitly repeal the rights “to administer reasonable punishment” in the Children’s Act 1972 and “to administer moderate corporal punishment” in the Criminal Law (Codification and Reform) Act 2004 as well as provisions in these and other laws authorising corporal punishment in schools, penal institutions and as a sentence for crime.



1 The report of Zimbabwe to the Committee on the Rights of the Child
1.1 In the third to fifth state party report[footnoteRef:1] of Zimbabwe to the Committee on the Rights of the Child, the Government states that corporal punishment has been retained in schools because public opinion was “that children need some form of chastisement as they grow up”, and that further research will determine whether or not to outlaw corporal punishment. We note with some dismay that the report includes a statement from a child apparently in favour of corporal punishment. The report refers to children’s protection from violence under the Domestic Violence Act, the Children’s Act and the Constitution. [1:  CRC/C/ZWE/2 Unedited Version, Second state party report] 

1.2 The state party report was prepared in 2011. Since that time the Government of Zimbabwe has enacted the new Constitution 2013 which protects children from “all forms of violence from public or private sources” and which does not include the provisions authorising “moderate” corporal punishment that were in the previous Constitution. In addition, the Government has indicated its commitment to prohibiting all corporal punishment by accepting recommendations to do so made during the Universal Periodic Review of Zimbabwe in 2011 (see para. 3.3, below).
1.3 We hope the Committee will welcome the adoption of the Constitutional protection for children from “all forms of violence” and recommend that other legislation be reviewed and revised to clearly prohibit corporal punishment in all settings, including the home, and to explicitly repeal the rights “to administer reasonable punishment” in the Children’s Act 1972 and “to administer moderate corporal punishment” in the Criminal Law (Codification and Reform) Act 2004 as well as provisions in these and other laws authorising corporal punishment in schools, penal institutions and as a sentence for crime.

2 The legality of corporal punishment of children in Zimbabwe
2.1 Summary: In Zimbabwe, corporal punishment is lawful in all settings – the home, alternative care settings, day care, schools, penal institutions and as a sentence for crime. The Constitution prohibits “all forms of violence” but it does not clearly prohibit corporal punishment, and many other laws expressly provide for its use.
2.2 Home (lawful): Article 7 of the Children’s Act 1972 punishes ill-treatment and neglect of children and young persons but states: “(6) Nothing in this section shall be construed as derogating from the right of any parent or guardian of any child or young person to administer reasonable punishment to such child or young person.” 
2.3 The Criminal Law (Codification and Reform) Act 2004 states in article 241(2)(a) that “a parent or guardian shall have authority to administer moderate corporal punishment for disciplinary purposes upon his or her minor child or ward”. Subparagraph (6) states: “In deciding whether or not any corporal punishment administered upon a minor person is moderate for the purposes of this section, a court shall take into account the following factors, in addition to any others that are relevant in the particular case: (a) the nature of the punishment and any instrument used to administer it; and (b) the degree of force with which the punishment was administered; and (c) the reason for the administration of the punishment; and (d) the age, physical condition and sex of the minor person upon whom it was administered; and (e) any social attitudes towards the discipline of children which are prevalent in the community among whom the minor person was living when the punishment was administered upon the minor person.” Case law has found corporal punishment which causes death and corporal punishment involving burning to be beyond what is considered “moderate”.[footnoteRef:2] [2:  R v Pondo & Anor 1966 RLR 478 (G) and S v Walata HH-84-89, cited in Feltoe, G. (2012), Commentary on the Criminal Law (Codification and Reform) Act [Chapter 9:23]] 

2.4 The Constitution 1979 was amended in 1990 to allow “moderate” corporal punishment “in appropriate circumstances upon a person under the age of eighteen years by his parent or guardian or by someone in loco parentis or in whom are vested any of the powers of his parent or guardian” (article 15). But the new Constitution enacted in 2013 does not include the provision authorising corporal punishment of persons under 18. Rather, it protects the rights of all persons to respect for and protection of their human dignity and physical integrity, including the rights “to freedom from all forms of violence from public or private sources” and not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment; it states that no law may limit these rights. However, it does not explicitly prohibit corporal punishment. 
2.5 Alternative care settings (lawful): Corporal punishment is lawful under article 241 of the Criminal Law (Codification and Reform) Act 2004 and article 7(6) of the Children’s Act 1972 (see paras. 2.2 and 2.3, above).
2.6 Day care (lawful): Corporal punishment is lawful in early childhood care and in day care for older children under article 241 of the Criminal Law (Codification and Reform) Act 2004 and article 7(6) of the Children’s Act 1972 (see paras. 2.2 and 2.3, above).
2.7 Schools (lawful): Article 241(2)(b) of the Criminal Law (Codification and Reform) Act 2004 states that a school teacher (defined as the head or deputy head of a school) “shall have authority to administer moderate corporal punishment for disciplinary purposes upon any minor male pupil or student”. A school is defined as including “an educational institution of any kind” (art. 242(1)). No teacher may administer corporal punishment on a female pupil or student (art. 242(4)) and school rules on the administration of corporal punishment must be adhered to (art. 242(5)). Subparagraph (6) sets out the factors a court must consider in deciding whether or not a punishment is “moderate” (see under “Home”). There is some case law concerning corporal punishment which exceeds the bounds of moderate chastisement by the headteacher.[footnoteRef:3] In another case, a student teacher was convicted of assault for caning a schoolboy on his buttocks on the grounds that during the trial she admitted she knew only the headmaster was allowed to administer strokes: however, without such an admission it may be that the common law right to impose moderate chastisement would apply to teachers.[footnoteRef:4] [3:  S v Mutetwa HH-373-87, cited in Feltoe, G. (2012), op cit.]  [4:  S v Mangwarira 1988 (2) ZLR 372 (S) X, cited in Feltoe, G. (2012), op cit.] 

2.8 Article 66 of the Education Act 1987 authorises officials to enter school premises for the purpose of, inter alia, “discipline in schools and the exercise of disciplinary powers over pupils attending schools, including the administration of corporal punishment” (art. 66(1)). Article 7(6) of the Children’s Act 1972 also provides a defence for the use of corporal punishment (see para. 2.2, above). In 2011 it was announced that a decision had been taken to abolish corporal punishment in schools[footnoteRef:5] but we have no detailed information and there appears to have been no reform in this respect. [5:  Plan International, AlertNet, 22 June 2011] 

2.9 Penal institutions (lawful): Corporal punishment is lawful as a disciplinary measure in penal institutions under article 241 of the Criminal Law (Codification and Reform) Act 2004 and article 7(6) of the Children’s Act 1972 (see paras. 2.2 and 2.3, above). 
[bookmark: _GoBack]2.10 Sentence for crime (lawful): Corporal punishment is lawful for males under 18; there appears to be no provision for such punishment for adults. Article 336 of the Criminal Procedure and Evidence Act 1927 (amended 2004) lists the punishments which a court may impose on a convicted person, including “where the convicted person is a male person under the age of eighteen years, corporal punishment”. Article 353 states that for males under 18, “moderate corporal punishment, not exceeding six strokes” may be ordered in lieu of or in addition to other punishments: it must be “inflicted in private” in a manner and place and by a person prescribed by the court; the boy must be certified by a medical practitioner as fit to receive the punishment, and the boy’s parent or guardian has a right to be present when the punishment is inflicted. The Prisons Act (art. 103) states that a sentence of “moderate correction of whipping referred to in article 353 of the Criminal Procedure and Evidence Act” should be carried out in the presence of the “officer in charge” and of the medical officer who certified the by as fit to undergo the punishment. The medical or prison officer may halt the punishment “if, in his opinion, the punishment is likely to cause more serious injury than is contemplated in the sentence” (art. 104). The punishment should not be inflicted in instalments (art. 105).
2.11 The Children’s Act 1972 provides for the children’s court to make orders in respect of children and young people in need of care and of those who have been convicted of an offence. Article 20 of the Act lists the orders that may be made, and does not include corporal punishment. However, a child or young person aged 12 or over who fails to comply with an order to attend an attendance centre “shall be guilty of an offence and liable to a sentence of moderate corporal punishment, not exceeding six strokes, in accordance with section 353 of the Criminal Procedure and Evidence Act” (art. 20).

3 Recommendations by human rights treaty bodies and during the UPR
3.1 CRC: The Committee on the Rights of the Child issued its conclusions on the initial state party report of Zimbabwe in 1996. The Committee raised concerns about corporal punishment and recommended that it be prohibited in the family, schools and the penal system.[footnoteRef:6] [6:  7 June 1996, CRC/C/15/Add.55, Concluding observations on initial report, paras. 16, 18, 21, 31 and 33] 

3.2. HRC: In 1998, the Human Rights Committee emphasised to Zimbabwe that corporal punishment is incompatible with the International Covenant on Civil and Political Rights.[footnoteRef:7] [7:  6 April 1998, CCPR/C/79/Add.89, Concluding observations on initial report, para. 21] 

3.3 UPR: Zimbabwe was examined in the first cycle of the Universal Periodic Review in 2011. The Government accepted recommendations to prohibit corporal punishment in all settings.[footnoteRef:8] [8:  19 December 2011, A/HRC/19/14, Report of the working group, paras. 94(22) and 95(5); 19 December 2011, A/HRC/19/2, Report of the Human Rights Council on its twenty-first session, para. 706] 
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