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ECONOMIC & SOCIAL RIGHTS CENTRE-Hakijamii
PROPOSED LIST OF ISSUES IN advance OF THE Adoption of The List of Issues by the Committee on Economic, Social and Cultural Rights for the Republic of Kenya

72nd Pre-Sessional Working Group (6th March 2023 – 10th March 2023)

Dear Honorable members of the Committee, 

A. The Economic and Social Rights Centre (HAKI JAMII) together with Kituo cha Sheria, the Institute of Social Accountability (TISA), the Centre for Minority Rights Development (CEMIRIDE), Just Cities, We effect, Kenya Legal and Ethical Issues Network on HIV and AIDS (KELIN), Life and Peace Institute, Nairobi Peoples Settlement Network (N.P.S.N), Zamara Foundation, Umande Trust, Muungano wa Wanavijiji, Progressive Community, Wajibika, KSM-Net, Kariobangi Paralegal Network and Kutoka Network submit this letter to provide the Committee on Economic, Social and Cultural Rights (“the Committee”) with relevant information about the status of compliance by the Republic of Kenya (“Kenya”) with its obligations under the International Covenant on Economic, Social and Cultural Rights (“the ICESCR”) in a bid to assist the Committee with the adoption of the list of issues in preparation for the Committee’s review of  Kenya.

B. The Economic and Social Rights Centre (Hakijamii) is a National Human Rights Organization that works with marginalized communities to support them claim their economic, social and cultural rights through strengthening the capacity of people’s organizations to effectively and directly participate in advocating and realizing their economic, social and cultural rights. 
C. Background

1. International human rights law in ratified treaties is directly incorporated into the Kenyan domestic legal system by virtue of Art. 2 (5) and (6)
 of the Kenyan Constitution. Kenya ratified the ICESCR in 1972. Consequently, by virtue of Article 2(6) of the Constitution of Kenya, the ICESCR forms part of the laws of Kenya. Kenya is therefore bound to respect, protect, and fulfill the rights in the ICESCR.

2. Kenya has also adopted a Constitution that has a comprehensive Bill of Rights that recognizes the rights envisaged in the Covenant. However, there are challenges in implementation of certain issues in the Covenant and in the Constitution. 
D. Proposed List of issues 

General issues 
a. Legal Aid

In the 2015 Concluding Observations on the combined second to fifth periodic reports of Kenya, the Committee on Economic, Social and Cultural Rights (the Committee) recommended that Kenya do expand the National Legal Aid and Awareness Programme and allocate sufficient resources to the Programme for the benefit of the disadvantaged and marginalised to be able to claim their economic, social and cultural rights through access to justice.
I. Please provide information on the budgetary allocation for Legal Aid Fund.
II. Provide information on the number of accredited Legal Aid service providers and their geographical spread. 

III. Provide measures to ensure effective and independent National Aid Service and the process of delinking the Service from the office of Attorney. 

b. Kenya currently hosts over 500,000 refugees and asylum seekers drawn from neighboring.
countries such as Somalia, Ethiopia, Sudan, Rwanda and Burundi among others with 44% of these refugees residing in Daadab Camp, 40% in Kakuma camp and 16% in urban centres
.Through the Department of Refugee Affairs, the Government of Kenya in 2012 issued a directive stopping the reception and registration of refugees. Further, the Government directed the closure of all registration centres in urban centres. Through Petition 19 as consolidated with Petition115 of 2013, Kituo cha Sheria & Others -vs- The Attorney General
 the judiciary concluded that the directive was a threat to fundamental rights of movement, dignity and fair administrative action and a threat to the non-refoulment principle. Please provide information on the status of implementation of the ruling on freedom of movement of refugees and asylum seekers as linked to realization of their social, economic, and cultural rights.
3. Articles 

A. Article 1- Self determination

1. Please provide information on the specific measures to enact dedicated affirmative action legislation/ institutional framework to ensure protection of minorities and indigenous people in accordance with Article 56 of the 2010 Constitution of Kenya. 

2. Please provide information on the status of implementation of the ruling of the African Commission on Human and Peoples’ Rights in 
a) The case of Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v. Kenya and the participation of the Endorois people in the implementation process 
b) The case of Application 006/2012-African Commission on Human and Peoples’Right -vs- Republic of Kenya as read with the judgement on reparations delivered on 23rd June 2022 and the participation of the Ogiek in the implementation process.

c) The High Court ruling on the Lamu Port-South Sudan-Ethiopia-Transport (LAPSSET) Project

B. Article 6 and 7 Right to Work and Conditions of Work. 

i. According to the Commission on Administration of Justice Report on the Plight of Migrant Domestic Workers in Saudi Arabia released in July 2019
, the Government facilitated the employment of over 87,784 migrant workers in the Middle East who contribute greatly to the country’s economic growth through remittances. However, there have been allegations of human rights violations ranging from physical, emotional, sexual, and psychological abuse with no support from the Government. Based on this report, please provide information on the action the government of Kenya has taken towards signing and ratifying the International Convention on Migrant Workers or any other measure taken to protect migrant workers.
ii. Please provide information on the mechanisms that have been put in place by the Government to implement the National Internship policy and guidelines for public service (2016) to absorb into employment interns/attaches that are on the Public Service internship program. 

C. Article 11 Adequate Standard of Living 

i. Please provide information on the Government’s plans to table and adopt the Housing Amendment Bill
 (2017) towards ensuring implementation of social and affordable housing in Kenya. 
ii. Please provide information on the number of social housing units constructed and the beneficiaries. Also provide commitment by the Government in terms of budgetary allocation (percentage) to increase social housing delivery and implementation?
iii. Please provide information on the status of the enactment of the Evictions and Resettlement Procedures Bill 2012
 and safeguards (international standards) to address unlawful evictions. 
iv. Please also provide information on the status of implementation of the Court decision in Petition No. 3 of 2018- Mitu-Bell Welfare Society v Kenya Airports Authority & 2 others; Initiative for Strategic Litigation in Africa (Amicus Curiae) on compensation for forced eviction?

v. Please provide information on the measures that the Government of Kenya has taken to address the disproportionate access and affordability of safe drinking water and sanitation especially in urban informal settlements, rural areas and arid and semi-arid areas in Kenya.
D. Article 12 Physical and Mental Health 

i. Please provide information on the steps that the Kenya Government is taking to ensure the full implementation of the Kenya Mental Health Policy 2015 – 2030
, and the Mental Health Amendment Act of 2022
 that will facilitate available, affordable, accessible, equitable, good quality, inclusive and sustainable mental Health services.

ii. In a report titled, “Wrong Prescription: The Impact of Privatizing Health in Kenya “
 published in November 2021, it is posited that the Kenyan Government and development actors have encouraged the growth and commercialization of healthcare in Kenya by private actors at the expense of the public healthcare system. The report posits that Kenya’s health policies for delivering universal health coverage (UHC) appear to be promoting and increasing the role of private health sector in provision of UHC despite public outcry of exclusion, inadequate and unsafe care thus posing a threat to the right to highest attainable standards of health, which include the right to health care services including sexual and reproductive health care.In line with Article 43(1)(a) of the Constitution of Kenya, the Health Act, the Kenya Health Policy, the Community Health Policy and the Primary Health Care Strategic Framework among others, please provide information on steps the Government is taking to strengthen Kenya’s Public Health System and specifically:
i.  Increasing domestic budgetary allocation for health to reach 15% of the national budget as envisioned by the 2001 Abuja Declaration
  

ii. Progress on the national scale-up of the Universal Health Coverage (UHC) particularly, the policy framework governing UHC and steps taken to reform the National Hospital Insurance Fund to implement UHC for the benefit of the public health system.
iii.  Increasing human resources for health (both numbers and skills mix) in the public facilities and reducing the disparities in the distribution of healthcare professionals by county as outlined in the Kenya Health Workforce Report

iv. Steps taken to reduce shortages and stock outs of essential health products and technologies (HPTs) especially improving quantification and forecasting as per the HPT Supply Chain Strategy
; reforming the Kenya Medical Supplies Authority (KEMSA) to reduce financial leaks, corruption and supply chain issues between the national and county government. 

E. Article 13 and 14 Education

In the 2015 Concluding Observations on the combined second to fifth periodic reports of Kenya, the Committee on Economic, Social and Cultural Rights (the Committee) noted that insufficient financial and human resources were allocated to public education which resulted in inadequacies within the public school system that led to increasing privatisation of education.
 Based on this observation, please provide information on:
i. The measures the Government has taken to increase budgetary allocation for education to ensure subsidized and/or free basic public education including measures put in place to eliminate hidden costs associated with free education. For example, some public day secondary students are charging about KES 7,000/- (about $ 55) and primary school pupils are being charged KES 5,000/- each (about $40) for desks, and other costs for remedial, security, classes, food and books. In addition, some schools charge extra costs for refugee students and students from marginalized and minority areas.
ii. In line with implementation of Competency Based Curriculum (CBC), please provide information on measures put in place to:

ii.i Address inadequate human resources (both in numbers and skill) to ensure quality assurance delivery of the CBC.
ii.2 Address inadequate infrastructure including facilities to accommodate the high numbers of students/pupils brought about by 100% transition to junior high school and high school.
iii. The Committee also recommended that Kenya aligns the Registration Guidelines for Alternative Provision of Basic Education and Training with international human rights law requirements and ensure that all schools, public, private, formal or non-formal, are registered and comply with the guidelines.
 Please provide information on the measures put in place to align the registration guidelines for alternative provision of basic education and training with international human rights requirements to ensure that all schools, public, private, formal and/or non-formal are registered and comply with the guidelines.
iv. Please provide information on the level of participation of the public on education matters before adoption and implementation of policies and strategies. Provide the status of adoption of the policy on public participation and the measures to implement the same in all sectors.
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� Art. 2 of the Kenyan Constitution


(5)�
The general rules of international law shall form part of the law of Kenya.�
�
(6)�
Any treaty or convention ratified by Kenya shall form part of the law of Kenya under this Constitution.�
�



� � HYPERLINK "https://data.unhcr.org/en/country/ken" �https://data.unhcr.org/en/country/ken� accessed on 13/02/2023


� Kenyalaw.org/case/cases/view/84157


� Mohamed Ali Baadi and others v Attorney General & 11 others[2018] eKLR


�� HYPERLINK "https://www.ombudsman.go.ke/index.php/resource-center/investigation-reports/category/100-investigation-reports-2022" �https://www.ombudsman.go.ke/index.php/resource-center/investigation-reports/category/100-investigation-reports-2022� accessed on 13/02.2023


� Kenya Gazette supplement Number 15 (National Assembly Bill number 6)


� � HYPERLINK "http://kenyalaw.org/kl/fileadmin/pdfdownloads/bills/2012/EvictionsandResettleBill2012.pdf" �http://kenyalaw.org/kl/fileadmin/pdfdownloads/bills/2012/EvictionsandResettleBill2012.pdf� accessed on 13/02/2022


� � HYPERLINK "http://kenyalaw.org/caselaw/cases/view/205900/" �http://kenyalaw.org/caselaw/cases/view/205900/� accessed on 13/02/2023


� � HYPERLINK "https://publications.universalhealth2030.org/uploads/Kenya-Mental-Health-Policy.pdf" �https://publications.universalhealth2030.org/uploads/Kenya-Mental-Health-Policy.pdf� accessed on 13/02/2023


� http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/2022/TheMentalHealth_Amendment_Act_2022.pdf


� � HYPERLINK "https://chrgj.org/wp-content/uploads/2021/11/Report_Wrong-Prescription_Eng_.pdf" �https://chrgj.org/wp-content/uploads/2021/11/Report_Wrong-Prescription_Eng_.pdf� accessed on 13/02/2023 


� �HYPERLINK "https://au.int/sites/default/files/pages/32894-file-2001-abuja-declaration.pdf"��https://au.int/sites/default/files/pages/32894-file-2001-abuja-declaration.pdf�


�� HYPERLINK "https://taskforce.org/wp-content/uploads/2019/09/KHWF_2017Report_Fullreport_042317-MR-comments.pdf" �https://taskforce.org/wp-content/uploads/2019/09/KHWF_2017Report_Fullreport_042317-MR-comments.pdf�    https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiBsM2T14r9AhX9T6QEHfDfD9UQFnoECAoQAQ&url=https%3A%2F%2Ftaskforce.org%2Fwp-content%2Fuploads%2F2019%2F09%2FKHWF_2017Report_Fullreport_042317-MR-comments.pdf&usg=AOvVaw3WFUZaS-h4a0O8PDzE6Xl1


�� HYPERLINK "https://www.health.go.ke/wp-content/uploads/2020/12/HPT-Supply-Chain-Strategy-2020-2025.pdf" �https://www.health.go.ke/wp-content/uploads/2020/12/HPT-Supply-Chain-Strategy-2020-2025.pdf� accessed on 13/02/2023


� Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations on the combined second to fifth periodic reports of Kenya, E/C.12/KEN/CO/2-5 (April 2016) para 57. 


� Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations on the combined second to fifth periodic reports of Kenya, E/C.12/KEN/CO/2-5 (April 2016) para 58.





