CIVIL SOCIETY REPORT TO THE UN REVIEW OF UK COMPLIANCE TO THE UN CONVENTION AGAINST TORTURE

Group D:	
Violence and abuse against women, ethnic, religious or sexual minorities and victims of trafficking and exploitation


[bookmark: _GoBack]Written evidence by The Human Trafficking Foundation[footnoteRef:1] [1:  The Human Trafficking Foundation (Registered Charity no. 1134448) was established in 2010 with three clear objectives:
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The Foundation does not provide direct services. Instead we use our expertise and our learning through our work with statutory and non- statutory organisations to identify key issues and gaps and identify policy responses. This varies from high-level recommendations on national policy to working directly with councils to support them to develop best practice.
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Introduction 

1. While the Modern Slavery Act (MSA) 2015 is a great first step - increasing awareness while the Government has increased resources to fight human trafficking, victim support is largely absent from the Act. This means many victims fall through the gaps within and after the NRM, while gaps in legislation and tensions with immigration[footnoteRef:2] and drugs legislation means many  victims are still criminalised.[footnoteRef:3] The Independent Anti- Slavery Commissioner role struggles with independence and has no powers to affect substantial change.  The guidance and regulation have yet to be enacted[footnoteRef:4]. The MS Strategy was published prior to the MSA. It is possible, therefore, that the Strategy may benefit from being updated to reflect changes in practice and lessons learned in recent years. [2:  Article 1 defines torture as: "any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions. It has been noted that  UK policy towards non-EEA victims of trafficking currently inflicts pain or suffering for reasons of discrimination (i.e. they are not getting full protections as victims of trafficking because of their migration status). 
Another matter relates to Article 3.1: "No State Party shall expel, return ("refouler") or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture." As many victims are fearful of returning for example if they have been  in breach of traditional and ‘honour’ related  mores or may be at the mercy of same criminal gangs again.  See https://www.reuters.com/article/us-britain-slavery-immigration-children/exclusive-uk-deporting-more-ex-child-slaves-despite-safety-fears-idUSKBN1KZ00W ]  [3:  Swerling, G. (2018)  Police treat trafficked children like criminals. The Times. Retrieved 15/10/18 from https://www.thetimes.co.uk/article/police-treat-trafficked-children-like-criminals-hkczd9sgz
https://www.reuters.com/article/us-britain-slavery-women-prison/female-trafficking-victims-wrongly-jailed-due-to-uk-government-failings-idUSKCN1LX23Z]  [4:   See recent criticism by Justice Mostyn in the following hearing https://www.bailii.org/ew/cases/EWHC/Admin/2018/2951.html ] 


2. Summary 


· In practice most victims of trafficking  remain hidden, due in part to 
· Victims not entering the NRM in part due to a lack of opportunity for adults to give informed consent.
· A lack of training of first responders in police, local authorities and immigration
· A lack of pre-NRM support, resulting in survivors being at risk from traffickers, and potentially destitute while they wait for their first stage, ‘reasonable grounds’ decision to give them access to NRM support.
· Survivors, both children and adults, being wrongly criminalised for drug, benefits or immigration offences that often was the result of their exploitation.  

· Being recognised  as trafficked provides no guarantee of support, leave to remain or housing etc., resulting in survivors having the same vulnerbilities and at risk of re-trafficking, often compounded by their abuse and having spoken to the authorities and so angered their traffickers.
· Inability of survivors to access adeqaute compensation from their traffickers or via Criminal Injuries Compensation Authority (CICA)
· A lack of specialist support for children 
· Concern about the rights of domestic workers under the curernt visa arrangments. 

· Recommended further reading : 
· Her Majesty’s Inspectorate of Constabulary and Fire & Rescue Services, HMICFRS, Stolen freedom: the policing response to modern slavery and human trafficking  
· National Audit Office (NAO) (2017) Report - Reducing modern slavery
· [bookmark: _Hlk529546854]Human Trafficking Foundation’s reports on the lack of long-term support Day 46, Life Beyond the Safe House and Long-Term Support Recommendations 


Identification 

3. While there is an increase in referrals year on year, the Home Office estimates that there are between 10,000- 13,000 victims of slavery in the UK, which makes clear that many victims remain unidentified. This failure to identify potential victims is for a combination of reasons. 

4. Adults need to give informed consent to a referral into the NRM. It is difficult in practice for First Responders to achieve informed consent as there is no government-funding available to support victims, in the form of accommodation, food, legal aid, or translation before they receive a positive Reasonable Grounds (RG) NRM decision. In reality most First Responders are not specialists and have not been trained in how to identify potential victims or complete an NRM form.[footnoteRef:5]  [5:  See statistics page 218 in Shadow City, by Andrew Boff, Greater London Authority  http://legacy.glaconservatives.com/reports/files/Shadow-City.pdf] 


5. As there is  statutory training in social workers’ syllabus or in council departments, it is down to chance if someone working in a council recognises the cases of slavery they come across. The Foundation hears regular stories of victims not being identified or responded to appropriately. For example in one sexual-health clinic, a woman revealed she was trafficked while her pimp was outside. The NHS staff called the council’s adult safeguarding team, who have a duty to refer into the NRM, as well as consider care needs. However the team wrongly informed them that it wasn’t their responsibility  and the woman gave up waiting for help and left with her pimp. 

6. The HMICFRS report referred to above has numerous case examples of this challenge within the police. Meanwhile, Black Country Women’s Aid carried out a consultation with 26 service users where 18 consulted had already come into contact with at least one professional, before a referral into the NRM, who had not identified them as a victim.[footnoteRef:6] [6:  HTF Report -  Long Term support recommendations] 


7. First responders must secure informed consent from someone who is potentially scared and hungry. These are not conditions conducive to disclosure. At present there is no specialist support prior to a positive RG decision, which should take five days.[footnoteRef:7] Victims could be destitute during this time. First  responders struggle to find housing/income for individuals – one officer reported to us that his team carried out a raid and discovered 18 potential victims; but because they couldn’t find them short-term housing, compounded by the fact that they cannot work within the NRM and some survivors needed money to pay off debts etc. they lost 16 survivors. [7:  In practice it can take on average 14 days on average for adults who consent to TSA support, see Protocol https://www.humantraffickingfoundation.org/modern-slavery-protocol] 


8. Nor is there eligibility for legal aid to inform consent into the NRM. First Responders may have had no specialist training or means to support the victim and gain their trust. This has significant impact as to the quality of information contained in the NRM referral form. There are particular concerns around victims in detention whose First Responder is also the immigration authorities detaining them, creating a conflict of interest.[footnoteRef:8] [8:  ‘Trafficked into Detention’(2017) Detention Action. We have also witnessed NRM referrals written by officers in detention centres that demonstrate so little care as to even have birth dates incorrect by decades. ] 


9. The Foundation is also anecdotally aware that potential victims are declining a referral into the NRM for fear of homelessness and/or deportation at the end of the identification process. Some potential victims are afraid to leave a situation where they may have a roof over their heads, just to enter a safe house for a short time period, in a different city, with no long-term support or community.  There is a risk that at the end of the NRM support,  they may left destitute. A woman rang the Foundation who had left the NRM having been recognised  as trafficked, but had nowhere to live and was living precariously in the house of  a man she’d met at a market.  

Recommendations

10. The Government’s proposal of a three days ‘safe spaces’ may help remedy the challenge around informed consent into the NRM, as long as they run according to minimum standards, provide specialist legal advice, and potential victims who do not consent to a referral are not criminalised and are referred appropriately to support services. However when it takes on average 14 days to for an RG decision[footnoteRef:9], pre-NRM accommodation needs to be available or councils must be funded to provide this. There also need to be efforts to ensure victims are not moved multiple times unnecessarily, for example to a safe space, then to further pre NRM accommodation and then into the NRM, as this can be disorientating and delay building trust and disclosure and replicated the pattern of movement when they were trafficked.  [9:  For adults who consent to TSA support] 


11. To tackle low identification, there is a need for statutory training, as well as for the creation of an appointed, more focused first responder role[footnoteRef:10].  [10:  In the meantime, the HTF recommends local authorities and police create statutory Slavery Single Points of Contact (SPoC) to lead on this work and gain necessary expertise ] 


Support

12. The Government response states that, “Support is available to all adult victims who are referred to the NRM.” However the Foundation has seen evidence that this is not always the case. Recently a council officer contacted the Foundation, supporting a British man who had been forced by a violent gang to traffick drugs and whose house had been taken over (“cuckooing”) by the gang to sell drugs. Both the council and the NRM system failed to respond to the need to provide safe housing outside the region within specified timeframes, so for three weeks the officer was struggling to house him and he was at high risk of being re-targeted by the gang. More specialist care is also needed for trafficked victims with mental health/alcohol/drug dependency.  

13. There are also broader concerns regarding the NRM model itself, such as that there is no formal challenge to a Conclusive Grounds (CG)[footnoteRef:11] decision (or an RG decision). The caseworker can make an informal reconsideration request, (though they often lack training), or the decision can be Judicially Reviewed if a lawyer can be found. There is no guarantee of support or accommodation during this time. HTF is concerned that the system is too arbitrary and dependent on the individual caseworker’s judgement and capacity and/ or securing a legal representative. [11:  The NRM decision on whether an individual is trafficked or not. ] 


14. Furthermore, receiving a positive CG decision provides no immediate practical ‘benefit’ to a victim. Instead, someone who receives a positive CG decision 45 days to exit support.[footnoteRef:12] [12:  This sudden end in support often heightens symptoms of trauma as anxiety increases closer to the end date. We are aware of cases where victims have attempted suicide in this time. Victims without recourse to public funds also suffer a reduction in income without subsistence from the VCC, further increasing vulnerability.] 


15. There are no statutory pathways or ongoing care plans  in place - either for  adults referred into the NRM and who are highly vulnerable but who have not been found to have been trafficked or even for those people who have been found to have been trafficked - to be referred and supported as a vulnerable adult[footnoteRef:13]. It is a matter for individuals themselves to find housing, work etc. This leaves people vulnerable to further exploitation due to a lack of options. Police have told the Foundation that they have re-referred individuals into the NRM multiple times, as each time they left the NRM they became destitute and fell into exploitation again.  However another flaw with the NRM is that it doesn’t register if someone has been through the NRM more than once.  [13:  See Black Country Women’s Aid’s submission on their clients experiences as well as data showing that of the cohort interviewed 92% of survivors said that they felt they would still need support after exiting specialist support services.] 


16. The Jericho Foundation supported an EEA national who had a positive CG decision but was destitute and sleeping in a cemetery as a result of having no recourse to public funds.[footnoteRef:14] The Safe house provider, City Hearts, found that when they attempted to contact a sample survey of clients who had exited their service between 2011-15, 76% of people were not contactable.[footnoteRef:15] [14:  HTF Long Term support recommendations ]  [15:  HTF Long Term support recommendations] 


17. When working with statutory authorities we find many question whether a referral into the NRM is in a possible victim’s best interest due to the uncertainties around any support provided, likely dispersal away from any legal reps or other providers and networks, the lack of impact of a positive decision and the detrimental impact of any negative decision.

18. The NRM structure for adults presumes local authorities will provide housing/support prior to and following the NRM. Yet no additional funding has been provided to councils, outside of new Home Office pilots, and so most local authorities’ teams simply refuse to support victims as they do not fit neatly into criteria for existing services. [footnoteRef:16]   The Care Act 2014 mentions slavery. However its eligibility criteria means that the majority of victims are not entitled to support even if they are at clear risk of re-trafficking or destitution. Even when a survivor does warrant support under the Care Act, councils are often not prepared.[footnoteRef:17]  [16:  In R (AK) v Bristol City Council (CO/1574/2015), it was accepted by the local authority in a consent judgement that they were not prevented from providing assistance to victims of Modern Slavery under the Localism Act. These principles are also reflected in a contested case of R (GS) v Camden [2016] EWHC 1762]  [17:  See the case of 35 year old trafficking survivor Drina: https://search3.openobjects.com/mediamanager/barking/asch/files/final_sar_drina_report.pdf] 


19. Many EEA nationals[footnoteRef:18] who have been trafficked are not considered eligible for public funds due to being unable to prove that they have been working in the UK.  The irony is that this lack of proof is itself an indicator of exploitation. This has resulted in cases such as Galdikas and Subatkis[footnoteRef:19], where individuals, found to have been trafficked, and who are cooperating with the police, are still left destitute. [18:  See the Aire Society’s submission as well regarding concerns relating to  EU survivors ]  [19:  https://www.theguardian.com/global-development/2016/mar/30/we-are-hopeful-now-brothers-freed-from-slavery-seek-british-policy-change ] 


20. Even the new Local authorities pilots however only provide support for those victims who have Leave to Remain. However in spite of the fact that it is difficult to imagine how someone can have been found to have been trafficked and not have ‘compelling personal circumstances’[footnoteRef:20],  in 2015 only 12% of confirmed victims were granted a residence permit.[footnoteRef:21] [20:  A requirement to receive leave to remain following a positive CG decision]  [21:  Letter from Sarah Newton to Work & Pensions Committee April 2017 https://www.parliament.uk/documents/commons-committees/work-and-pensions/Letter-from-Sarah-Newton-MP-to-Chair-re-modern-slavery-session-17-2-2017.pdf] 



Recommendations

21. The current lack of long-term support means any recovery made within the safe house is likely be reversed. The ‘45 day’ period is not sufficiently long for victims to recover and be in a position to move on with their lives and so are vulnerable to re-trafficking.[footnoteRef:22] [22:  The promised increase to 45 days following identification for people with a positive trafficking decision is likely to be an improvement https://www.gov.uk/government/news/modern-slavery-victims-to-receive-longer-period-of-support However the benefit of this additional time will be in doubt if government proceed with their planned cut of subsistence rates for victims to £37.75 a week (just over £5 a day) as this is destitution rates. Someone living on this tiny amount is forced to focus on meeting their most basic needs making recovery impossible. See important judgement which found initial cuts to be unlawful https://www.bailii.org/ew/cases/EWHC/Admin/2018/2951.html] 


22. The Foundation recommends that a positive CG decision must carry meaningful status and that individual caseworkers must be available to offer support and advocacy to survivors according to need following a positive CG decision.[footnoteRef:23] The Modern Slavery (Victim Support) Bill, currently waiting for second reading in the Commons, would do much to address these issues of a cliff-edge, as support ends. The Bill would mean that victims receiving a positive CG decision would be issued a residence permit for a minimum of a year, with case work support. 
  [23:  These recommendations are informed by our work with partners who deliver direct support and legal services. They are substantiated in the collaborative document ‘Supporting adult survivors of slavery to facilitate recovery and reintegration and prevent reintegration’ (2017) HTF] 


Compensation

23. Compensation plays an important role in assisting victims to hold their traffickers to account, provide for their families and rebuild their lives. The numbers of victims accessing legal aid for advice on obtaining compensation is minimal and a fraction of what is needed. A Parliamentary question[footnoteRef:24] shows that between 2014 and 2017 a total of 124 victims accessed compensation or non-asylum immigration legal advice, an average of just 41 per year. Over that same 3 year period there have been 9,404 victims referred into the NRM. These numbers suggest that less than 1% of those referred into the NRM are currently able to access legal aid in respect of a potential compensation claim against their trafficker.[footnoteRef:25] [24: Answered by Dominic Raab on 1 September 2017 https://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2017-11-21/114965/]  [25:  Hestia identify barriers to accessing compensation in their last report "Underground Lives: Male Victims of Modern Slavery" ] 


1. Civil claims against their trafficker, employment tribunal claims against their trafficker 

24. Whilst victims have an entitlement to legal aid to bring claims against their traffickers[footnoteRef:26], in practice this is undermined by poor, inconsistent and obstructive decision making by the Legal Aid Agency. This results in many victims being denied legal aid or experiencing delays of up to several years, which negatively impacts their underlying legal case and they lose trust in the authorities and are less prepared to engage to ensure successful criminal prosecutions. [26:  Whether it is in the High Court, County Court or Employment Tribunal] 


25. Where victims do recover compensation the Government recovers the cost of running their case on legal aid from the total award. In some cases this means victims can see their compensation extinguished by the state. [footnoteRef:27]  [27:  In the 2015 landmark compensation case where £266,536 was awarded for a victim of domestic servitude for caste discrimination, the claimant had initially been refused legal aid for 17 months on the grounds that her case was not of “sufficient importance or seriousness”, and was told she could represent herself. However after winning the landmark sum, she then was unable to claim the vast amount as it was used to pay off her legal aid fees.] 


26. There is still no civil remedy for victims of trafficking. Without a civil remedy victims rely on civil lawyers to shoehorn their case into existing causes of action and remain unable to recover damages for the specific act of being trafficked/held in slavery.  


1. Criminal Injuries Compensation Authority (CICA) claims.

27. Victims experience multiple barriers to accessing compensation under the CICA scheme: 

(i) An application to CICA must be made within 2 years of the criminal injury suffered. Many victims make an application outside of the 2 year time limit, due to trauma, lack of knowledge and assistance and most don’t realise that there is this additional requirement on top of being referred into the NRM. There is no legal aid available.[footnoteRef:28]  [28:  CICA has the discretion to extend time but in the absence of legal assistance few victims are able to prepare and submit an application to be considered out of time.  ] 


(ii) The scheme requires a victim to have suffered a “crime of violence”. Trafficking or modern slavery is not of itself considered a crime of violence. This means many victims are denied compensation under CICA 


(iii) CICA is able to withhold awards of compensation where an applicant has “failed to cooperate so far as is reasonably practicable in bringing the assailant to justice.” CICA routinely refuse compensation on the grounds of non-cooperation without any consideration of the Applicant’s reasons or circumstances. 



1. Reparation Orders

28. The Government response notes in that “the Act has introduced a bespoke Reparation Order which will enable the courts to ensure that more money from those convicted of slavery and/or exploitation offences goes directly to their victims.[footnoteRef:29]” It appears no reparation orders have yet been made under the Modern Slavery Act 2015.  [29:  Para 51] 


29. Reparation orders, made by the Court, require the conviction of the defendant and these are still low. Between 2004 and 2014, 211 persons were found guilty of crimes of human trafficking (both for sexual and nonsexual exploitation) and slavery, servitude and forced labour. However, only 8 compensation orders were made with regard to those crimes during the same 11-year period, amounting to a total of just over £70,000[footnoteRef:30]. [30:  http://www.labourexploitation.org/sites/default/files/publications/DWP-Compensation-F.pdf] 


Children 

30. The Government response notes that the MSA “provides for the introduction of specialist independent advocates for trafficked children.[footnoteRef:31]” However these have yet to be fully rolled out. In the meantime, children need to be provided with more suitable support and accommodation[footnoteRef:32] and funding is needed to train up foster carers. An ECPAT report, Heading back to harm[footnoteRef:33], demonstrated that a significant percentage of trafficked children go missing after being  identified.  [31:  Para 52]  [32:  Swerling, G. Child trafficking victims vanish from council care and into the hands of criminals. The Times. Retrieved 15/10/18 from https://www.thetimes.co.uk/article/child-trafficking-victims-vanish-from-council-care-and-into-the-hands-of-criminals-baroness-butler-sloss-rochdale-gctdcqgg6]  [33:  https://www.ecpat.org.uk/heading-back-to-harm-a-study-on-trafficked-and-unaccompanied-children-going-missing-from-care-in-the-uk] 


31. The MSA was written at a time when there was increasing understanding of the crime of trafficking Vietnamese children within cannabis farms and there was recognition that the legislation needed to address the problem of their criminalisation.[footnoteRef:34] In contrast, so-called “County Line Drug Networks” (CLDN) – also criminal exploitation of children, but involving British children – was little known about.  As a result, British children, groomed by criminals to transport  drugs,  while witnessing if not directly experiencing significant physical or sexual abuse, are often not protected by the legislation and risk being criminalised.[footnoteRef:35] [34:  Nonetheless there are reports that some Vietnamese victims of trafficking still continue to be  criminalised ]  [35:  Many reports including Hestia’s report  "Underground Lives: Male Victims of Modern Slavery" identify failures of the Statutory Defence of the Modern Slavery Act re criminalisation ] 



Domestic Workers 


32. [footnoteRef:36]The UK government doesn’t monitor the treatment of migrant domestic workers or collect feedback from workers on employment conditions. This is in spite of committing in 2016 to establish information-sessions for people entering the UK on the Overseas Domestic Worker  (ODW) visa[footnoteRef:37].  [36:  In response to the query – “Do you have … information regarding reports of abuse of migrant domestic workers have increased considerably since the 2012 introduction of the “tied visa” -]  [37:  These were originally recommended in Ewins review of the ODW visa and were designed to provide an opportunity for them to learn about their (limited) rights and options in the UK and would have allowed for workers to disclose abuse.] 


33. Kalayaan[footnoteRef:38] records working conditions reported by all domestic workers they support. According to these reports, abuse and exploitation of migrant domestic workers increased significantly since the tying of migrant domestic workers to their employers in 2012. For example in 2014, two years after the introduction of the tied visa, Kalayaan internally assessed more than double (69%) of those who were tied as trafficked in contrast with 26% of those who had not been tied. Two thirds of NRM referrals made by Kalayaan were for domestic workers were tied to their employers.[footnoteRef:39] [38:  A UK registered charity which works with migrant domestic workers in the UK]  [39:  ‘Still enslaved: the migrant domestic workers who are trapped by the immigration rules’ Kalayaan April 2014 http://www.kalayaan.org.uk/wp-content/uploads/2014/09/tied-visa-2014.pdf ] 


34. The Immigration Rules 2016 allowed for people on the ODW visa to change employer but not to apply to extend their visa. While appearing to ‘untie’ migrant domestic workers this did not, in reality, reinstate meaningful options for mistreated workers to challenge abuse as the options for finding a new full-time job in a private household with only a few months left on their visa with no reference are inevitably extremely limited. Those migrant domestic workers who are conclusively identified as trafficked through the NRM are now able to apply for a two year visa. This is welcome but does nothing to prevent trafficking or provide any safety net for workers who are being exploited and have to take the risk of leaving without knowing whether or not they will be identified as trafficked and thus eligible to apply for the two year visa allowing them to work, support their families and pay off debts. 





