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ILLEGALLY DENIED: MIGRANT FARMWORKERS FIGHT FOR ACCESS TO JUSTICE
AND HEALTH CARE IN THE UNITED STATES

This report is submitted on behalf of a coalition of human rights and legal aid organizations working with
migrant farmworkers in the United States. *

I.  Introduction and Issue Summary

This shadow report is respectfully submitted to the U.N. Committee on the Elimination of Racial
Discrimination regarding the failure of the U.S. government to protect the human rights of migrant
farmworkers and their families. Equal treatment is illusory for the poorest of the poor, but especially for
migrant farmwaorkers and their families, who are particularly vulnerable to racism. By continuing to
allow employers to deny outreach workers access to the farms and ranches where migrant farmworkers
live and work, the U.S. is complicit in violating the human rights of this vulnerable population and
violates its obligations under the International Convention on the Elimination of All Forms of Racial
Discrimination (CERD), especially articles 5 and 6, protecting the right to seek protection from and
effective remedies against racism.

Between 1 and 3 million year-round and seasonal migrant farmworkers, including at least 100,000
children, are estimated to labor every year in U.S. fields.” Most are poor and many live and work in
dangerous and dehumanizing circumstances.® About 89% of farmworkers are racial minorities (Hispanic
and African American), while 72% of migrant farmworkers are foreign-born and only 30% speak English
well.* Approximately 21% of farmworkers live in employer-owned and -provided housing.”

Routinely, outreach workers who attempt to provide migrant farmworkers living on labor camps or
ranches in the U.S. with legal assistance, health care, education, and social and other basic services are
denied access altogether or not provided meaningful access. Farmworkers’ employers commonly tell
outreach workers to leave the property, accuse outreach workers of trespassing on their property, demand
prior notice before visiting the property, or pressure the outreach workers to break confidentiality and
infringe on the privacy of farmworkers by naming prospective clients who are seeking assistance.
Outreach workers, moreover, regularly experience harassment and are threatened with arrest and even
violence® by owners and operators of migrant labor camps. Farmworkers also face threats of deportation,
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sexual violence” and violence against security of the person, and inhumane treatment and abuse at the
hands of their employers. The near-total control that some agricultural employers exert over farmworkers
who live in their labor camps has been likened to an “almost slave-master relationship.”®

The effects of these abuses are manifold: service providers are discouraged from providing services;
farmworkers’ vital privacy interests and the confidential relationship between service providers and
workers are undermined; and advocates are limited in their ability to identify and serve victims of labor
abuses, sexual violence, child labor, and human trafficking.® The totality of these factors gives employers
a free pass to engage in a “race to the bottom” in exploiting and discriminating against this extremely
vulnerable population.

The U.S. does not have a comprehensive or uniform federal and state legal framework concerning the
right of migrant farmworkers to receive visits and information from outreach workers on agricultural
labor camps. Moreover, farmworkers have historically been discriminated against under U.S. law for
racist reasons, and that racism, with regard to many U.S. labor and employment laws, endures today and
continues to have racist impact.’ The relevant laws that do exist consist of various federal™* and state
court™ decisions, state statutes,'* state attorney general opinions,** and master-servant common law
principles. In addition, in some states there are no statutes, state attorney general opinions, state court
decisions, or applicable federal court decisions on the right to access migrant labor camps. The U.S.
Congress has recognized the special barriers agricultural workers face in accessing legal assistance and
the legal system™ and has recommended “outreach” as the “principal activity” through which to break
down these barriers,™ yet no action has been taken to actualize that recommendation. These failures,
coupled with federal and state labor laws that exacerbate the socio-economic deprivation of migrant
farmworkers and discriminate against them because of their migrant status or poverty, violate migrant
farmworkers’ human rights.

1. Legal Framework: Migrant Labor Camp Access and the Convention on the Elimination of
All Forms of Racial Discrimination

The failure of the U.S. government to adequately promote, protect, and enforce the rights of migrant
farmworkers to access to legal advocates on labor camps where migrant workers work, and also live,
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permits the continued exploitation of and discrimination against of migrant farmworkers, and directly
violates the Convention on the Elimination of All Forms of Racial Discrimination articles 5 and 6, which
protect the right to seek protection and effective remedies against racism.*” Migrant farmworkers are
particularly vulnerable to racism.'® This is particularly true for migrant workers who live and work on
labor camps. They face a number of barriers to accessing the justice system to vindicate their rights:
isolation in remote locations, short length of time in a specific area discouraging knowledge of available
services in the community, economic dependence upon employers, language barriers, and cultural
isolation. Furthermore, migrant farmworkers may fear seeking legal assistance due to perceived
repercussions, including arrest and deportation, relating to their or their family members’ sometimes
irregular immigration status. Without effective legal representation by farmworker legal advocates, the
door to the justice system has almost completely closed for migrant farmworkers. Yet, as described above,
attorneys and their staff have been targeted by employers seeking to control farmworker communications.
The consequences of not providing access to justice are grave for a population that is deeply vulnerable,
marginally protected under the law, and regularly subjected to discrimination and exploitation.

The following four sections provide specific descriptive context for U.S. obligations regarding access to
migrant labor camps under international human rights instruments and U.S. law.

1. CERD General Recommendations on Access to Justice

This Committee’s General Recommendation 31 highlights the importance free legal advice and counsel
for victims of racism.*® In addition, General Recommendation 29 recommends that State

Parties “take the necessary steps to secure equal access to the justice system for all members

of descent-based communities, including providing legal aid.”*

IV. CERD Concluding Observations from the 2008 Periodic Review of the U.S. on Access to
Justice and Migrant Workers

During its 2008 review of the U.S., this committee expressed concern that the lack of civil counsel for
persons living in poverty disproportionately and negatively affects racial minorities in the U.S. and
recommended that the U.S.

allocate sufficient resources to ensure legal representation of indigent persons belonging to racial,
ethnic and national minorities in civil proceedings, with particular regard to those proceedings where
basic human needs, such as housing, health care, or child custody, are at stake.?

This Committee also recommended that the U.S.
take effective measures [...] to ensure the right of workers belonging to racial, ethnic and national

minorities, including undocumented migrant workers, to obtain effective protection and remedies in
case of violation of their human rights by their employer.?

* The Convention on the Elimination of All Forms of Racial Discrimination art. 6, 21 Dec. 1965, 660 U.N.T.S. 195.
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V. Relevant Sections of the U.S. Government’s 2013 CERD Periodic Report

In its 2013 CERD report, the U.S. government addressed the CERD Committee’s concerns regarding
counsel in civil matters by recognizing that the U.S. “faces challenges in both its provision of legal
representation to indigent criminal defendants and its provision of free and affordable civil legal services
to the poor and middle class.”®® Specifically, the U.S. government stated that it “recognize[s] that these
challenges are felt acutely by members of racial and ethnic minorities.”

The U.S. government also described the establishment of the U.S. Department of Justice (DOJ)’s Access
to Justice Initiative in 2010 and its ongoing work to strengthen civil legal services. The work of the new
Access to Justice Initiative at the DOJ has been extraordinary, especially given that it is a very small
office with limited funding. With additional funding and staff, the Access to Justice Initiative would
likely be able to work with other agencies and make great progress on these access to justice issues, as
well as others. However, the establishment of the Access to Justice Initiative is not enough to address the
issue of migrant labor camp access for outreach workers. The recommendations below provide a starting
point for a conversation with the U.S. government moving forward.

V1. Other UN Recommendations on Access to Justice

Last month the U.N. Human Rights Committee recommended that the U.S. take measures to ensure that
immigrants facing deportation have access legal representation® and improve provision of legal
representation to women victims of domestic violence.”® The U.N. Human Rights Committee has also
interpreted Article 14 of the International Covenant on Civil and Political Rights to require access to the
legal system and access to counsel in civil cases.?

Several U.N. Special Rapporteurs have also stressed the importance of access to counsel in civil cases: the
U.N. Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and
Related Intolerance has specifically welcomed legal aid for victims of hate crimes;?’ the U.N. Special
Rapporteur on Violence Against Women, Its Causes & Consequences has specifically recommended legal
aid for victims of violence;* the U.N. Special Rapporteur on the Human Rights of Migrants has noted the
importance of legal aid to migrants;” the U.N. Special Rapporteur on Adequate Housing recently
commented that
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[Jack of legal aid for civil matters can seriously prejudice the rights and interests of persons . . .
when they are unable to contest tenancy disputes, eviction decisions, immigration or asylum
proceedings, eligibility for social security benefits, abusive working conditions, discrimination in
the workplace or child custody decisions;*® and

the U.N. Special Rapporteur on the Independence of Judges and Lawyers noted that

legal aid is an essential component of a fair and efficient justice system founded on the rule of law . . .
itis also a right in itself and an essential precondition for the exercise and enjoyment of a number of
human rights.*

VII. Recommended Questions

Please request clarification as to what specific steps the United States has taken regarding migrant
farmworkers and their families that live and work in labor camps to ensure their rights to obtain effective
protection and remedies in case of violation of their human rights by their employer.

VIII. Suggested Recommendations

The organizations that respectfully submit this shadow report support the following recommendations for
the United States on behalf of migrant farmworkers:

1. Please urge the United States to take all reasonable measures under applicable
international human rights instruments and domestic law to protect, respect, and fulfill
the rights of migrant workers, and specifically to ensure access to migrant labor camps by
community service providers — including legal services, health, educational, and religious
providers.

2. Please recommend strengthened enforcement of the rights of migrant farmworkers by all
appropriate federal, state, and local agencies in the United States.

3. Please recommend that the United States ensure education and training of the public, as
well as and especially local law enforcement, about the rights of migrant farmworkers
who live and work at the migrant labor camps to receive outreach services from
community providers on employer property.

% Special Rapporteur on Adequate Housing, Report of the Special Rapporteur on Adequate Housing as a Component of the Right to an Adequate
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