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Honorable Committee Members,

The Center for Reproductive Rights (the Center), an international non-governmental organization with
offices in Nepal, Colombia, Kenya, Switzerland, and the United States, and the Human Rights Law
Network (HRLN), with offices throughout India, respectfully submit this letter to assist the Committee on
the Elimination of Discrimination against Women (the Committee) in its review of India’s compliance
with the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)?
during its 58" Session in July 2014. The Center and HRLN welcome the Committee’s inclusion of
guestions relating to maternal mortality, unsafe abortion, access to reproductive health services and child
marriage in its list of issues for India’s periodic report. This letter provides updates to a pre-session letter
submitted by the Center and HRLN (Annex 1), highlighting information relevant to questions raised by
the Committee in the list of issues and the government of India’s official responses.

l. Reproductive Autonomy and the Rights to Substantive Equality and Nondiscrimination

As the hallmark international convention on women’s rights, CEDAW provides significant protections for
a range of women’s human rights, including their reproductive rights and their rights to equality and
nondiscrimination. Recognizing the inextricable link between women’s reproductive rights and their other
human rights, the Committee has made clear that reproductive autonomy is essential to ensuring that
women can equally exercise their human rights.? The Committee has noted that “the Convention requires
that women be given an equal start and that they be empowered by an enabling environment to achieve
equality of results” and that “[t]he position of women will not be improved as long as the underlying
causes of discrimination against women, and of their inequality, are not effectively addressed.”*
Furthermore, the Committee has affirmed that to fulfill women’s human rights, states must use all
appropriate means to promote substantive equality, including by adopting temporary special measures.*
To attain substantive equality for women, it is critical that India fulfill women’s reproductive rights and
guarantee their ability to exercise reproductive autonomy — that is, to make independent and informed
decisions about their lives and their bodies without undue influence or coercion, including concerning the
right to determine the number and spacing of their children.

As recognized by the Committee, the burden of childrearing disproportionately falls on women, which
affects their rights to education and employment, as well as their physical and mental health.® The
Committee recognizes that this burden is one of the most significant factors inhibiting women’s ability to
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participate in public life® and that reduced domestic burdens enable women to engage more fully in
activities outside the home.” The Committee has also noted that women’s ability to voluntarily control
their fertility improves their own and their families’ health, development, and well-being.® The
Committee has criticized and called for the criminalization of discriminatory harmful practices, such as
child marriage and marital rape, which undermine women’s and girls’ capacity to exercise reproductive
autonomy.®

Notably, the Committee has expressed concern about India’s failure to ensure substantive inequality for
women and noted that, “while de jure equality for women has been realized in many spheres, there remain
many impediments to the realization of de facto equality.”'® The Committee has recommended that India
must “take proactive steps to remove structural barriers to women’s equality.”!

1. Maternal Mortality and Morbidity (Articles 10(h), 12, 16)

CEDAW contains specific protections for the right to maternal health care, and recognizes the right to
safe and healthy pregnancy as a component of the right to health without discrimination, stating that
“States Parties shall ensure to women appropriate services in connection with pregnancy, confinement
and the post-natal period, granting free services where necessary, as well as adequate nutrition during
pregnancy and lactation.”*? The CEDAW Committee has expressed concern over high maternal mortality
in states parties,™ framing the issue as a violation of the rights to health!* and nondiscrimination.*> Under
CEDAW, states are not only required to reduce maternal mortality but also ensure that health services
meet the distinct needs of women and are inclusive of marginalized and vulnerable sectors of society.®

The CEDAW Committee has previously urged India to “prioritize decreasing maternal mortality rates by
establishing adequate obstetric delivery services and ensuring women access to health services, including
safe abortion and gender-sensitive comprehensive contraceptive services.”!’ The Committee has also
recommended that India provide detailed information about the impact, and trends over time, of programs
to decrease maternal mortality.'® As our pre-session letter notes, despite these recommendations, poor
guality of maternal health care and lack of accountability for poor quality pregnancy-related care continue
to contribute to maternal mortality and morbidity in India.?® A related concern is the lack of official data
in India on different types of maternal morbidities, which in other parts of the region with similar health
infrastructure and indicators commonly include fistula and uterine prolapse.

The Center and HRLN welcome the Committee’s inclusion of questions pertaining to women’s
reproductive health issues, including those related to the high maternal mortality ratio (MMR), in the list
of issues.?® India’s response to the Committee’s query about urban health care reveals that the government
is ready to launch a National Urban Health Mission (NUHM) to focus on primary health care needs of the
urban poor, including women and girls, in order to reduce the overall MMR.? The Ministry of Health &
Family Welfare formally launched the nationwide scheme in January 2014, beginning in select cities such
as Bangalore; coverage is proposed to expand to 779 urban areas by March 2015.22 Although this appears
to be a promising scheme, India’s response does not discuss what concrete measures are actually being
taken to expand the NUHM, and provides no specific information on the coverage for sexual and
reproductive health services and the potential impact on maternal mortality and morbidity.

As included in Annex VIII of India’s reply to the list of issues, government studies indicate that the MMR
in India declined from 212 maternal deaths per 100,000 live births in 2007-2009 to 178 in 2010-2012.2
However, the World Health Organization estimates that in 2013, India’s MMR may have been as high as
300.% As noted in the pre-session letter, significant disparities in MMR exist among states in India: for
example, a 2013 government study estimates the MMR in the state of Assam could be as high as 328,
whereas the MMR in the state of Andhra Pradesh was 110.% There are also disparities between the



different reports released by the government - for instance the 2012-2013 Annual Health Survey reports
that the MMR in Assam could be as high as 333.2° India has also acknowledged it is not on track to meet
its Millennium Development Goal (MDG) of reducing its MMR to 109 per 100,000 live births by 2015.%

While the government has pilot tested policies that are relevant to maternal health and nutrition, such as
the Indira Gandhi Matrivita Sahyog Yojana (IGMSY), launched in 2011 and designed to provide cash
incentives to women who are pregnant or lactating to partially compensate them for wages that are lost
during childbirth and childcare,? there are concerns regarding the scheme’s terms and implementation.
The IGMSY policy does not extend to women under age 19 or to those who have had more than two
children.?® These excluded populations are particularly vulnerable, as early age at pregnancy and frequent
or poorly spaced pregnancies give rise to higher risks of maternal mortality.*® Further, the IGMSY is a
pilot program and the government has failed to state whether and when this program will be introduced
nation-wide.

Age limitations in government policies aimed at preventing maternal mortality are discriminatory to the
extent that they penalize a particularly vulnerable sub-group of women, adolescent girls, on the ground of
pregnancy. Pregnancy is particularly dangerous for adolescent girls in India, due to the inherent risks
associated with pregnancy and childbearing during adolescence and the fact that they are are less likely to
receive proper antenatal care,® to be aware of the legal status of abortion or where to obtain a safe
abortion,*? and are more likely to have pregnancies timed too closely together and too frequently.® The
Indian government has in the past acknowledged the risks of pregnancy for adolescent girls, and removed
restrictions in previous maternal health policies that limited maternal health benefits to pregnant girls
below the age of 19.3 The IGMSY ’s reintroduction of age-based restrictions constitutes a regressive
measure in violation of CEDAW.** Age-based restrictions are also present in state-level policies,
including in the state of Odisha’s Mamata policy, which is intended to improve maternal health through
partial wage compensation for pregnant and nursing mothers.® These schemes violate the government’s
obligations under CEDAW to eliminate discriminatory laws and policies and to ensure all women’s
access to appropriate maternity care during pregnancy and confinement.

1. Unsafe Abortion (Articles 10(h), 12, 14, 16)

In its statement on the Beyond 2014 ICPD review, which focuses on women’s reproductive rights, the
Committee noted that safe abortion is part of the right to sexual and reproductive health.®” The Committee
has previously urged the government of India to prioritize access to safe abortion to decrease maternal
mortality.®® In its list of issues, the Committee requested information on measures in place to reduce the
number of unsafe abortions performed, given that such abortions contribute to India’s high maternal
mortality rate.>®

The continued prevalence of unsafe abortion in India undermines women’s exercise of reproductive
autonomy and substantive equality. As women only ever become pregnant, ensuring access to such
services as safe abortion is essential to ensuring that women can equally exercise their human rights.*°As
noted in the pre-session letter, abortion is legal on broad grounds in India under the Medical Termination
of Pregnancy Act (MTP Act).** However, significant obstacles to obtaining safe and legal abortion in
India still exist, including: prohibitive costs; shortage of trained providers; inadequate equipment; lack of
confidentiality and informal demands for spousal consent; lack of knowledge about the legal status of
abortion among women, lawyers, and medical professionals; and women’s poor access to safe services.*?
As a result, one study has found that of the 6.4 million abortions performed in India annually, 3.6 million,
or 56%, were unsafe.* These barriers to safe abortion have been documented in major studies of which
the government is aware but has failed to take effective steps to address.*



Restrictions on medical abortion. As noted in our pre-session letter, restrictions on medical abortion
have curtailed women’s access to safe abortion services, despite the MTP Act. A recent study by Ipas
India has documented barriers in access to medical abortion even where women have a prescription from
their providers. The medicines used in medical abortion, mifepristone and misoprostol, have been
classified as Schedule H drugs by the Food and Drugs Administration’s rules,* a category of drugs that is
highly regulated.*® As such, a prescription is required to obtain the pills and the chemist must keep
detailed personal records of clients.*” For women seeking abortion services, the requirement that they
disclose personal information to avail of these medicines deters their access to medical abortion pills, and
violates their rights under sections 5(3) and 6 of the MTP Regulations 2003,* which were intended to
protect the confidentiality and privacy of women who undergo abortions. Pharmacists also report that
such reporting requirements expose them to greater risk of harassment by authorities, leading them to
refuse to stock such medication.*® For example, government authorities in the state of Maharashtra have
intensified efforts to regulate the availability of medical abortion pills, including by requiring onerous
documentation when medical abortion pills are dispensed by pharmacists and issuing threats to drug
stores against distribution of these pills.*® As a result of the crackdown, a “black market” for medical
abortion medication has emerged.®* Local media have reported women paying up to five times the normal
retail price to get pills, even with a prescription.? The CEDAW Committee has urged states to make
every effort to increase women’s access to confidential medical care by trained personnel, including
reproductive health care.5®

Lack of harmonization of national laws and regulations also threatens the right to confidentiality of
adolescent girls under 18 who seek abortion. Under the Protection of Children from Sexual Offences Act
of 2012 (PCSO Act of 2012) and the Criminal Law (Amendment) Act 2013, sex below the age of 18
years is criminalized and pregnancy is presumed to be a result of rape - thus the Acts make it mandatory
for hospitals or local bodies to report cases involving pregnant minors to the police.>* These provisions
are inconsistent with the CEDAW Committee’s call for all reproductive health services to be “consistent
with the human rights of women, including the rights to privacy, autonomy [and] confidentiality.”®

Sex-selective abortion. Attempts to address the unbalanced sex ratio in India have led to serious risks to
women’s access to safe abortion services and undermined women’s autonomy by making abortions
harder to obtain. In India, the government has specifically criminalized sex determination, but has not
criminalized sex selective abortion.*® However, in practice, studies have repeatedly found that despite this
distinction, the focus of government officials on sex selective abortion has led to significant stigma of all
abortions, forcing many women to seek unsafe, illegal abortions that endanger their survival and well-
being.>” The government’s actions constitute discrimination by treating abortion, a medical service that
only women need, distinctly from other health care services through excessive scrutiny.

A 2011 UN Interagency statement on sex-selection has affirmed that women’s rights are violated where
they must resort to unsafe abortion or are forced to carry an unwanted pregnancy to term, and
governments should ensure that “campaigns against sex selection do not jeopardize knowledge of — or
access to — safe abortion services.”® The statement emphasizes that “[s]ex selection in favour of boys is a
symptom of pervasive social, cultural, political and economic injustices against women, and a manifest
violation of women’s human rights. Such injustices must be addressed and resolved without exposing
women and children to the risk of death or serious injury through denying them access to needed services
— and thus further violating their rights.”® To successfully counter son preference as expressed through
sex selection, the government must work to meet their obligations to put in place a comprehensive
approach to overcoming traditional views and stereotypes that devalue girls, in accordance with articles 2
(f) and 5 (a) of CEDAW.*°



Broad restrictions on abortions past 20 weeks. As noted in our pre-session letter, under the MTP Act,
abortion past twenty weeks is only permitted where a pregnant woman’s life is in danger.* This has
unfortunately led to denial of abortions to women seeking abortions in the second and third trimesters for
other reasons, including risks to their physical or mental health and severe fetal impairments undermining
the viability of a pregnancy.®? India’s National Commission on Women (NCW) has expressed concern
that women face barriers under the 20-week limitation, because it is possible nowadays to learn in detail
of health risks and fetal impairments later in pregnancy, due to developments in medical diagnostic
technology.®® Citing comparative legal trends, the NCW has urged India to extend the 20-week limit to 24
weeks to protect women’s rights.5

Unskilled providers. While the government indicated that it has taken steps under the National Rural
Health Mission to reduce the number of unsafe abortions in the country, in practice women continue to
report that the majority of abortions are performed by unskilled providers. In India, about three unsafe
abortions take place for every two safe procedures due to the relative preponderance of unskilled abortion
providers.® In the state of Madhya Pradesh, for example, only 3% of primary health centers and 19% of
community health centers provided induced abortion services.®® The state government of Madhya Pradesh
has expressed concern regarding unsafe abortion practices and has co-published a study documenting
post-abortion complications in 2009,% yet the trend continues. Along with abortion stigma and lack of
knowledge about safe services, the paucity of trained providers often leads women to seek care from
unskilled providers who may be more easily accessible or the only option available in a community. In
Chhattisgarh, for instance, only 35.2% of abortions in rural areas were performed by skilled providers.®

Spousal consent. Studies have shown that insistence on spousal consent by abortion providers in India
often prevents women from accessing safe abortion services.®® Although the MTP Act and the Ministry of
Health and Family Welfare’s guidelines for medical termination of pregnancy state that third party
consent is not required unless the woman is a minor or “mentally challenged,” a survey in Rajasthan
found that 80% of women had been asked for spousal consent by their provider.” Similarly, in
Maharashtra, a 2008 study reported that "In case of adult women, husband's consent is a mandatory
requirement in most of the facilities but in some facilities, any other adult's consent is accepted.”’*
According to the study, service providers believed it was essential to obtain consent from the husband in
order to safeguard the doctor and the hospital.”> The Committee has previously expressed concern about
spousal consent requirements as infringing on women’s autonomy and as a violation of women’s rights.”

V. Barriers to Accessing the Full Range of Modern Contraceptives and Contraceptive
Services (Articles 10(h), 12, 14, 16)

The Committee’s General Recommendation 21 requires governments to ensure adequate access to
contraceptives, including emergency contraception,” and information about contraceptives’™ to ensure
women’s rights to “decide freely and responsibly on the number and spacing” of their children.”
Furthermore, the Committee’s General Recommendation 24 requires governments to report on health
conditions and conditions hazardous to health that affect women differently from men, and to report on
their understanding of how health care policies address the health rights of women and their unique
conditions.”’

The Committee, in its list of issues, asked India to provide information about the impact of health care
programs in providing women and girls with access to adequate and affordable health-care services,
including sexual and reproductive health care.” Despite this request, lack of access to a full range of
modern contraceptives, which compromises the reproductive health of women in India by exposing them
to the risk of unplanned pregnancies, was not addressed in India’s reply to the list of issues. As discussed
in the pre-session letter, India has committed both through its own National Population Policy (NPP) and
MDG 5.B to ensure universal access to contraception.”® The NPP “affirms the commitment of



government towards voluntary and informed choice and consent of citizens while availing of reproductive
health care services, and continuation of the target free approach in administering family planning
services,”® and sets a target of “universal access to information/counseling, and services for fertility
regulation and contraception with a wide basket of choices” by 2010,8! which India has failed to realize.
In fact, contraceptive use is on the decline — for instance, as of 2013, 48.1% of married women in India
are using a modern contraceptive method,®? down from an estimated 56% in 2006.%

In order to guarantee women’s reproductive autonomy and health and rights to substantive equality and
nondiscrimination, it is critical that India ensures practical access to a full range of contraceptives for
women across all sectors of society. The CEDAW Committee has affirmed that all health services,
including those related to reproductive health, must be consistent with women’s rights to autonomy®* and
that the right to autonomy requires access to comprehensive health information and services.®

Coercive and Unsafe Sterilization. In India, contraceptive policies tend to be driven by population-
based targets, resulting in coercive family planning policies that violate women’s rights. The Committee
has affirmed that that “States parties should not permit forms of coercion, such as non-consensual
sterilization...that violate women’s rights to informed consent and dignity.”®® The Special Rapporteur on
Violence Against Women has also described coercive sterilization as “a method of medical control of a
woman’s fertility without the consent of a woman,” which essentially becomes “the battery of a woman—
violating her physical integrity and security—forced sterilization constitutes violence against women.”®
As discussed in our pre-session letter, in India, Supreme Court rulings aimed at addressing coercive
sterilization have been insufficiently implemented, and there have been a number of media reports of
coercive sterilization in the country.® These violations of women’s reproductive rights and bodily
autonomy continue to be compounded by state-level family planning programs that promote a “one child
norm” and set targets for sterilization, insertion of intrauterine devices, and use of contraceptive pills.®° In
its replies to the list of issues and questions for its upcoming review, India did not mention or discuss any
steps taken to eliminate coercive and unsafe sterilization in the country.®

Limited Access to and Information about Emergency Contraception. The Committee has urged states
to make emergency contraception available to women as part of the full range of contraceptive methods
referenced under CEDAW Article 12.% Yet in India, only 30.9% of women have heard of emergency
contraceptives, and among rural women (ever-married), awareness is only 23.8%.% Further, less than 1%
of women have ever used emergency contraceptives.® The lack of emergency contraceptives is
particularly problematic in India, where sexual violence is very common--recent records suggest a sexual
assault occurs every 22 minutes.®* The Committee has specifically called on states to ensure that women
and girls who suffer sexual violence have access to emergency contraception.®

V. Right to Nondiscrimination (Arts. 1, 2, 5, 12, 14, 16)

Under CEDAW Article 2, the obligation to eliminate discrimination against women is recognized as
immediate, whereby states parties shall “agree to pursue by all appropriate means and without delay a
policy of eliminating discrimination against women.”% Despite this, India has continued to allow
significant barriers to women’s and girls’ equal enjoyment of their human rights to persist, including child
marriage, marital rape, and neglect of the health needs of vulnerable subgroups of women.

a. Child Marriage (Arts. 2, 5, 16)

The Committee has explicitly called on India to “take comprehensive, effective and stringent measures”
to deter the performance of child marriages, the elimination of such practices, and the protection of the
human rights of the girl child.®’ In the list of issues, the Committee has raised questions concerning
barriers to implementation and steps taken to ensure effective implementation of the Prohibition of Child



Marriage Act (PCMA), in various states of India® and requested data on whether registration of marriage
is mandatory for all religious groups.®® The Committee has also requested information on the provisions
and enforcement of the Hindu Succession (Amendment) Act (2005) and the Personal Laws (Amendment)
Act (2010).2% Since the time of our pre-session submission, the Center has published a report entitled
Child Marriage in South Asia: Stop the Impunity (Annex IlI), which discusses legal barriers to the
elimination of child marriage in the region, including India, and presents the human rights standards
violated as a result of this practice.

In India’s reply to the list of issues, the government has noted the passage of the PCMA eight years ago,
but failed to discuss the gaps and weaknesses in the law that have continued to undermine legal
accountability for child marriage and the elimination of the practice.’®* These barriers, which violate
standards established in CEDAW and by the Committee, have been discussed in depth in the pre-session
letter.1%? For example, CEDAW Article 16 establishes that all child marriages should be legally void;
despite this, child marriages are voidable rather than void under the PCMA.1% Similarly, the CEDAW
Committee has recognized that states parties must establish an equal age of marriage for girls and boys.1%
However, the PCMA provides a different definition of “child” based on sex: for males, the age of
marriage is 21; and for females, 18.2% Once performed, marriages even under these ages are legally
recognized, but the PCMA penalizes parents, guardians, religious officials, and others for involvement in
such marriages.'% This Committee has affirmed that a lower minimum age of marriage for girls promotes
discriminatory stereotypes and “assume[s] incorrectly that women have a different rate of intellectual
development from men, or that their stage of physical and intellectual development at marriage is
immaterial.”*" In India’s reply to the list of issues, the state party provides no evidence that it is
addressing the patriarchal attitudes that underlie child marriage'®or reforming provisions of the PCMA
that reflect stereotypical assumptions about women and girls.

Similarly, India’s reply to the list of issues also fails to acknowledge its continued tolerance of
discriminatory provisions within religion-based personal laws which blatantly undermine the PCMA. In
2007, the Committee called on the government to “review and reform personal laws...to ensure de jure
gender equality and compliance with the Convention.”'® The PCMA does not clarify whether it
supersedes personal laws, which has led to ambiguity concerning whether the minimum ages of marriage
and the status of child marriages as voidable should be universally applied, or if the ages of marriage and
legal statuses of child marriage established under personal laws should prevail.*° News reports indicate
that in the absence of clear prohibitions on child marriage under personal laws, local governments,
including in the state of Kerala, have passed circulars permitting registration of marriage of Muslim girls
under the age of 18 as permitted under Muslim personal law.!* This lack of clarity permits weaker
standards on child marriage: for instance, under the Hindu Marriage Act, marriages below the age of 18
are only voidable if a girl was married before the age of 15; thus a girl married after the age of 15 without
her consent will be considered to be in a valid marriage.!*?

In its General Recommendation 29, the Committee established that to comply with human rights law,
States parties must address inequality stemming from personal laws: “Personal laws should embody the
fundamental principle of equality between women and men, and should be fully harmonized with the
provisions of the Convention so as to eliminate all discrimination against women in all matters relating to
marriage and family relations.”**®* The Committee has clearly recognized that states parties “must address
patriarchal traditions and attitudes and open family law and policy to the same scrutiny with regard to
discrimination against women that is given to the ‘public’ aspects of individual and community life.”*!*
The Committee has specifically expressed concern to state parties where multiple legal systems, including
religiously based laws, allow for discrimination against women and where “under-age marriage[s] of
girls...are legitimized under different religious laws governing personal status.”'®



Ensuring birth and marriage registration has been recognized as crucial to the enforcement of laws
prohibiting child marriage.'® As a result of poor birth and marriage registration systems in India, girls
face significant barriers to establishing their age at the time of marriage and in substantiating that their
marriage was a child marriage in violation of the law. The Committee has requested information on
whether registration of marriage is mandatory for all,**” and has previously recommended that India take
proactive measures to work with states and union territories to effectively implement legislation to require
compulsory registration of all marriages.!*® As India’s response notes, the Registration of Births and
Deaths (Amendment) Bill 2012, seeking to amend the Registration of Births and Deaths Act 1969, is still
pending for consideration in the Lower House of Parliament (Lok Sabha).!*® As discussed in the pre-
session letter, attempts to ensure compulsory birth and marriage registration in India have historically
failed, even where required by legislation or ordered by the Supreme Court of India.'?°

Expert panels and commissions convened by the government have repeatedly recognized the need for
reform on laws related to marriage that are consistent with the standards required under CEDAW. The
Justice Verma Committee’s (Verma Committee) recommendations regarding child marriage, including
weak birth and marriage registration systems,*?* have not been followed; similarly, the government has
not discussed any steps to implement recommendations by India’s NCW concerning law reform on child
marriage. These recommendations include enforcement of a uniform minimum age of marriage that
supersedes conflicting personal laws and penalties for every person present at a child marriage.'?> While
the government discussed some of the Verma Committee’s recommendations in its reply to the list of
issues, they failed to note important recommendations that were not adopted in the Criminal Law
(Amendment) Act; these omissions represent missed opportunities for crucial law reform in India.

Enforcement of the PCMA is also undermined by continuing impunity for child marriage. The Committee
has asked the government to explain how it ensures effective implementation of the PCMA.*2® While the
government’s replies note that circulars have been issued to state governments delegating enforcement of
the PCMA, it publically conceded in a 2013 report that “on ground, implementation of PCMA[] 2006 has
not been as effective as expected.”*?* Prosecution for promotion or solemnization of child marriages
remains very low. For instance, although 55.7% of marriages in Jharkhand are child marriages,'? the
National Crime Records Bureau records not a single incidence of prosecution of child marriage in this
state in 2012.1%¢ Even when child marriages are reported, only a few cases are fully prosecuted: the
Bureau found that one of highest percentages of cases pending disposal was under the PCMA (90.6%, or
1,669 out of 1,843 cases).'?’ Further, Child Marriage Prevention Officers, who are tasked under the
PCMA to prevent child marriage, have only been appointed in approximately half of the states in India.*?®

India’s failure to prioritize the elimination of child marriage is also reflected in its recent refusal to co-
sponsor major international resolutions condemning the practice. In September 2013, the Human Rights
Council adopted the first-ever procedural resolution, endorsed by well over 100 member states,
recognizing child marriage as a human rights violation.? India failed to co-sponsor this resolution, as
well as a subsequent U.N. General Assembly resolution calling for the elimination of child marriage to be
included in the follow-up framework to the MDGs.*

b. Marital Rape (Arts. 1, 2, 10, 16)

The Committee has recognized that marital rape constitutes a form of gender-based discrimination and
violates CEDAW. 13! The Committee has specifically asked the government to describe concrete steps it
has taken to implement the Verma Committee’s recommendations to criminalize marital rape.’® In
India’s reply to the list of issues, the government failed to discuss any measures that it has taken to
criminalize marital rape. While the government notes that its definition of rape has been made more



comprehensive through certain amendments to section 375 of the Indian Penal Code, marital rape is still
not included in the Code.™*® The Protection of Women from Domestic Violence Act (PWDA) also fails to
criminalize marital rape.®* In addition, though the government cites punishments for public servants who
fail to record information on incidents of rape reported to local authorities, it gives no information on
whether and how this is enforced. Protection for married adolescents has also been undermined by recent
legislative change. The PCSO Act of 2012 defines sex with a minor below 18 years as a crime and has
eliminated the marriage exception.**® However, the Criminal Law (Amendment) Act passed in March
2013 does not recognize rape in marriage once a girl is above 16 years of age.®*® This constitutes legal
recognition of child marriage under the Criminal Law (Amendment) Act and permits sexual crimes
against adolescents in the form of marital rape.

VI. Suggested Concluding Observations for the State Party

Reflecting the information and concerns presented in our pre-session letter and this submission, the
Center and HRLN respectfully request that this Committee consider incorporating the following
recommendations in its Concluding Observations to the government of India.

1. Prioritize reducing maternal mortality and morbidity in India, including specifically amongst
rural, adolescent, and poor women, by improving access to maternal health services at all levels
of government as required under government schemes, collecting accurate data on the incidence
and nature of maternal deaths and morbidities, ensuring accountability for maternal deaths and
legal remedies to women and their families where denials of maternal health care occur and
removal of restrictions in government policies and schemes that exclude pregnant adolescent girls
and women with more than two children from maternal health benefits (Art. 12).

2. Address and eliminate barriers to implementation of the Medical Termination of Pregnancy Act
that leave women at risk of unsafe abortions, including by ensuring that providers and health
centers are licensed and equipped to perform safe abortions, removing restrictions on medical
abortion, amending policies and regulations that jeopardize women’s confidentiality when
accessing reproductive health services, and introducing programs to reduce abortion stigma (Art.
12).

3. Ensure that women are able to exercise their reproductive autonomy, which is essential for
achievement of substantive equality, by providing women with access to the full range of modern
contraceptives—including emergency contraceptives— and the information and means to make
informed decisions about their use. Recognizing that targets or incentives prioritizing specific
contraceptive methods or a population control agenda often lead to violations of women’s rights
to determine the number and spacing of their children, eliminate the use of population control
driven targets in contraceptive policies, and ensure that such policies respect women’s rights to
make voluntary decisions about contraception (Art. 16).

4. Recognizing that child marriage perpetuates discriminatory stereotypes about women and girls
and triggers a continuum of harm that interferes with women’s and girls’ equal enjoyment of their
human rights, including by exposing them to significant risk of early and unplanned pregnancies,
maternal mortality and morbidity, and sexual violence, take immediate steps to:

a. Ensure the enforcement of the Prohibition of Child Marriage Act, including by
appointing Child Marriage Prohibition Officers, ensuring prosecution of perpetrators of
child marriage, and addressing legal and social barriers that prevent victims of child
marriage from being able to seek legal remedies for harms suffered as a result of this
practice;



b. Ensure access to reproductive health services, including counseling, for marriage girls in
recognition of their increased vulnerability to early pregnancy and unsafe sex; and

c. Clarify that the Prohibition of Child Marriage Act supersedes all religion-based laws with
regards to age of marriage (Arts. 5, 12, 16).

5. Take all appropriate legislative, administrative, social, and educational measures to protect
women and girls from physical and sexual violence both within and outside of marriage,
including by recognizing marital rape as a crime and eliminating the exception recognized in
Section 375 of the Indian Penal Code that lowers the age under which sex with a girl is
criminalized when it occurs within marriage (Arts. 2, 16).

We hope that this information is useful to the Committee as it prepares to review the Indian
government’s compliance with the provisions of the Convention. If you have any questions or would
like further information, please do not hesitate to contact us know.

Sincerely,

kL=

’, ‘ \J
Colin Gonsalves Melissa Upreti
Founder-Director Regional Director for Asia
Human Rights Law Network Center for Reproductive Rights

Wi~
2 .

Kerry McBroom Payal Shah
Director, Reproductive Rights Unit Senior Legal Adviser for Asia
Human Rights Law Network Center for Reproductive Rights

This letter was prepared with research and drafting assistance by the Cornell International Human Rights Clinic.
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