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Dear Committee Members:

The Center for Reproductive Rights (the Center) and the Human Rights Law Network (HRLN) have
prepared this letter to assist the Pre-sessional Working Group of the Committee on the Rights of the
Child (Committee) in its review of India’s compliance with the Convention on the Rights of the Child
(Convention) and formulation of the list of issues during the 66™ session. This letter focuses on child
marriage, which is an issue of urgent concern for girls in India. This letter discusses the continuum of
violations experienced by Indian girls as a result of this practice, including the denial of reproductive
rights and exposure to gender-based violence.

Several of the Committee’s previous Concluding Observations to India from its 2000 and 2004 reviews
remain unaddressed. In both years, the Committee specifically expressed its concern about the high
percentage of marriages of girls as well as about the incidence of maternal mortality in India.* In 2004,
the Committee also recommended that India strengthen sexual and reproductive health education in
response to persistent high rates of child marriage, ensure registration of all births, and address
traditional practices and attitudes that discriminate against girls.> India’s Third and Fourth Combined
Periodic Report (India’s Periodic Report) to the Committee discuss several steps taken to address these
concerns;® however, these efforts have been insufficient to prevent the practice and protect girls from
violations of their rights. As Section | of this letter will discuss, despite introducing new legislation in
2006 concerning child marriage, India continues to account for the most child marriages worldwide
as a result of gaps in the law and poor implementation.* The second and third parts of this letter
present evidence that married adolescent girls continue to face significant risks of maternal mortality,
despite the Committee’s recommendation in 2004, as well as broader violations of their reproductive
rights and right to be free from violence. The letter concludes with a list of suggested questions to be
posed to the state party for the Committee’s consideration.

I. Right to Freedom from Child Marriage (Arts. 2, 3, 7, 12, 19, 24)

Under the Convention, states parties are obligated to ensure girls’ freedom from child marriage through
effective legal prohibition of the practice and legal remedies.> Child marriage is recognized as a form of
gender-based violence prohibited under Article 19.° Girls who are given away in marriage as children
would often prefer to delay marriage, yet they are married without consideration of their preference,’
violating their right to be heard under Article 12.% Girls who are married as children are denied
educational opportunities, face barriers to developing income-generational skills, and are isolated from
society, resulting in complete dependence on their husbands and perpetuating their low status in
society.g As such, a state party’s failure to eliminate the practice violates the best interest of the child
principle established in Article 3, which General Comment 14 affirms includes ensuring children’s well-
being, education, and freedom from violence.'® Child marriage also may result in separation of a child
from her parents without consideration of her best interests in violation of Article 9.** In Concluding
Observations, the Committee has recognized that the practice derives from discriminatory social
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attitudes, *? and causes suffering and marginalization of women.'® The role of child marriage in
perpetuating gender inequality constitutes a discriminatory interference with girls’ enjoyment of their
human rights.** Due to the multiple violations of a child’s rights stemming from child marriage, the
Committee has stated that states parties must take steps to eliminate child marriage, including by
enforcing a legal age of marriage of 18.%°

Child marriage occurs on a staggering scale in India,*® despite commitments in law and policy to
eliminate the practice. Notably, as discussed in India’s Periodic Report, India pledged to eliminate child
marriage by 2010 in its 2005 National Plan of Action for the Girl Child and adopted the Prohibition of
Child Marriage Act (PCMA\) in 2006.1” The PCMA establishes penalties for the marriage of girls below
18 and boys below 21 and renders such marriages voidable.'® The PCMA also increases the penalty for
participating in the practice.’® Despite the PCMA, the United Nations Population Fund (UNFPA)
reported that in 2010 almost 26 million women in India aged 20-24 were married or in a union
before the age of 18.%° If current rates of child marriage persist, UNFPA estimates that over 28 million
girls will be married before the age of 18 by 2030.%* Unfortunately, India has not conducted a national
health and demographic survey since its 2005-2006 National Family Health Survey-3 (NFHS-3); this
study, cited in India’s Periodic Report, states that 46% of all marriages in India are child
marriages.? The lack of updated national data is a barrier to monitoring India’s progress in eliminating
child marriage. However, recent government state-level studies clearly indicate that widespread child
marriage practices continue to persist around the country.? For example, a 2010 government study of
six states indicates that of women between the ages of 20 and 24, 19% were married before the age of 15
and 49% were married before the age of 18.%

Within India, there are significant disparities in vulnerability to child marriage. Girls exposed to multiple
forms of discrimination—including rural, poor, and uneducated girls—are at the greatest risk of child
marriage.?® Government statistics indicate that “[flor rural women age[s] 15-17, the odds of being
married are twice those for urban women.”?® The disparate vulnerability of rural girls in India has
remained essentially unchanged for decades.?’ Government data also indicates that 78% of child
marriages involve girls from the lowest wealth quintile?® and 82% involve girls who have received no
formal schooling. ° States parties have a specific obligation to protect all children without
discrimination,® including based on geographic, economic, or educational status.

As noted above, the Committee has specifically criticized India for failing to address the persistence of
child marriage in both of its reviews, and for its poor enforcement of legislation prohibiting child
marriage.® The following two subsections will discuss gaps in the law and barriers to enforcement that
result in the persistence of child marriage.

a. Gaps in the PCMA and Failure to Properly Enforce Legal Protections against Child
Marriage

Several shortcomings in the national law allow child marriage to persist with impunity, including lack of
clarity concerning the legal status of child marriage due to inconsistencies between personal status laws
and the PCMA, discriminatory age standards for marriage, and inadequate birth registration. Further,
implementation of the law and accountability of officers responsible for preventing these marriages
remain extremely weak, reflecting a lack of political will to eliminate the practice.



Inconsistencies between Personal Status Laws and the PCMA. Child marriage in India is legitimized
through discriminatory, religiously-based personal status laws that establish conflicting minimum ages
of marriage and regard child marriages as valid rather than voidable. Although the PCMA states that all
marriages of girls below 18 are voidable and penalizes involvement in child marriage, personal status
laws in India (e.g., Muslim Personal Law, Hindu Marriage Act, Christian Marriage Act, Parsi Marriage
and Divorce Act) also establish their own ages of marriage, legal status for marriages conducted before
the age of 18, and penalties for child marriage.** Passage of the PCMA did not clarify which law should
be followed. This has led to significant ambiguity about which law is applicable, as indicated by several
recent court cases seeking judicial clarification about which laws apply to different communities.®
While a few state-level High Court decisions have held that the PCMA supersedes certain personal laws,
the Supreme Court has not rendered a decision on the issue.** Ambiguity concerning the minimum age
of marriage, punishments for child marriage, and legal status of girls married under the age of 18
persists, and can constitute a significant barrier for girls who may be seeking to claim legal protection
against child marriage. The Committee has expressed concern under Article 1 where the existence of
multiple legal systems, including religiously-based laws, leads to inconsistent regulation of child
marriage, including conflicting minimum ages of marriage.*®

Discriminatory Ages for Girls and Boys. The PCMA provides a different definition of “child” based
on gender: for males, the age of majority is 21; for females, 18.% Further, in practice, the median age of
marriage for girls is more than 6 years younger than for boys.>” Only 9.5% of boys ages 20-24 were
married as children, compared to 47% of girls ages 20-24.% The Committee has repeatedly criticized
such disparity as discriminatory and emphasized the need for the same age of marriage for girls and
boys.* Different ages of majority reflect and perpetuate discriminatory gender stereotypes.*’ The higher
incidence of child marriage among girls perpetuates education inequality, stymies women’s autonomy,
and exposes them to higher risk of violence.**

Failure to Properly Implement Legal Protections against Child Marriage. Effective PCMA
implementation is premised on the appointment of district-level Child Marriage Prohibition Officers
(CMPOs), which all states are required to appoint.* In 2011, 21 out of 28 states had developed rules for
CMPOs, but only 15 had appointed any officers.** India’s Periodic Report indicates that two states have
appointed CMPOs in all of their districts, but contains no information about compliance of other states.**
Recent data is needed to indicate whether all states have appointed and trained CMPOs and to measure
their effectiveness in preventing and penalizing child marriage practices. Additionally, the National
Crime Records Bureau reported that the total number of people arrested for violating the PCMA in 2012
was 1,843.% Out of 162 trials completed, only 40 people were convicted.*® Considering the scope of
child marriage in India, these statistics indicate that there are significant barriers to enforcement of the
PCMA. As noted above, the Committee has specifically criticized India for failure to implement
legislation prohibiting child marriage.

Birth Registration. The Committee has emphasized that birth registration is an essential step in
eliminating child marriage.*” Article 7 explicitly requires registration immediately after birth.*® General
Comment 7 noted that the lack of a functional registration system can lead to a child being denied health
care, social services, and education that can negatively impact a child’s development.“® The Committee
recommended that states parties develop a thorough management system for ensuring that registration is
accessible and free of charge.® In its 2004 Concluding Observations, the Committee expressed its
concern that approximately 46% of all births in India were still not registered.>* While birth registration



is required by law under the Registration of Births and Deaths Act,> the 2005-2006 NFHS-3 found that
this number has increased, with 59% of children under five years old not having had their births
registered, with similar numbers for children under two.>®

Marriage Registration. Marriage registration is crucial to ensure proper age at marriage.>* As discussed
in India’s Periodic Report, a 2006 Supreme Court decision established that marriage registration was
compulsory regardless of religion.® Reporting each spouse’s age was included in this mandate.
However, there is no publicly available data to indicate whether registration is actually occurring
as ordered.>” While registration of marriage is required under certain personal laws, as noted in India’s
Periodic Report, this registration is typically with religious institutions, not with the government.*®

Il. Continuum of Violations of Girls’ Rights under the Convention Resulting from Child
Marriage (Arts. 2, 3, 6, 19, 24)

The marriage of a young girl sets in motion a continuum of violations that impacts her future and well-
being, including forced initiation into sex, marital rape, and early and frequent pregnancy resulting in
maternal mortality and morbidity. Recognizing that each of these outcomes individually constitutes
violations of the Convention, the Committee has repeatedly affirmed the need to protect girls from early
pregnancy, maternal mortality and morbidity, and violence.*® The Committee has stated that where child
marriage persists, states parties are obligated to ensure that married girls continue to receive protection
of their human rights.®® The Law Commission of India, a governmental body, has recognized the
reproductive health risks and vulnerability to violence resulting from child marriage, yet the state party
has failed to protect married girls from these harms.®* The following two sections will discuss two
particularly acute violations of girls’ rights stemming from child marriage: denial of reproductive rights
and exposure to gender-based violence.

a. Violations of Girls’ Reproductive Rights

States parties to the Convention are obligated to ensure girls’ reproductive rights, including protection
from negative reproductive health outcomes and access to reproductive health services. Article 6
provides that each child has an inherent right to life®® and requires states parties to take all possible
measures to guarantee the survival and development of the child.®® Article 24 further recognizes the
right of children to enjoy the highest attainable standard of health and requires states parties to “take all
effective and appropriate measures with a view to abolishing traditional practices prejudicial to the
health of children.”® General Comment 4 concerning adolescents’ right to health recognizes that “early
marriage and pregnancy are significant factors in health problems related to sexual and reproductive
health, including HIV/AIDS.”®® The Committee has repeatedly expressed concern that the persistence of
child marriage undermines girls’ dignity;*® has a negative impact on girls’ health, development, and full
enjoyment of their rights; and exposes girls to adolescent pregnancy.®” Under the Convention, India
must eragicate harmful traditional practices like child marriage that negatively affect the health of
children.

i. Early Pregnancy and Adolescent Maternal Mortality and Morbidity

Early pregnancy is correlated to child marriage in India, leading to violations of a girl’s right to life and
health.®® General Comment 4 affirms that states parties must address adolescent maternal mortality and
morbidity that stems from early pregnancy.”® The Committee has specifically expressed its concern
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about “worsening maternal mortality rates, due in part to the high increase of unattended home
deliveries” in India in its 2004 Concluding Observations.”* The Committee has recognized the harm that
early pregnancy causes and has stated that adolescents who become pregnant must “have access to
health services that are sensitive to their rights and particular needs.”’

Complications arising from early pregnancy and childbirth are the main causes of death among
adolescent girls between the ages of 15 and 19 in developing countries.” Adolescents who
experience early pregnancy are twice as likely to die in pregnancy or childbirth as women over the age
of 20.” Adolescents under 15 “are five times more likely to die during pregnancy or childbirth.”” Early
pregnancy also exposes young girls, who are physically not fully developed, to complications such as
obstetric fistula, which leads to infection, incontinence, and in significant pain.”® The World Health
Organization has explicitly recommended a standard marriage age of 18 and delaying pregnancy until 20
due to the particularly harmful effects of early pregnancy.’’

Despite these health risks, in India, one in five women aged 20-24 report having had their first child
by the age of 18.” In some states, over 25% of women have had their first child before 18.”° Adolescent
fertility stems from child marriage and is particularly problematic considering the significant danger of
early pregnancy in India.®® Pregnancy for all women is dangerous in India, which accounts for 19% of
the world’s total maternal deaths and where 1 out every 170 women will die from pregnancy-related
causes.®* Pregnancy is particularly dangerous for adolescent girls in India, due to the fact that they
are less likely to receive proper antenatal care and to have pregnancies timed too closely together
and too frequently.®? Adolescent maternal mortality and morbidity are entirely preventable but persist
because of a systemic lack of care.®® Despite the increased risk of early pregnancy, only 40% of
adolescent births were delivered in a health facility and only about 50% were delivered with the
assistance of a skilled provider.® Further, government studies show that only 43% of adolescent girls
aged 15-19 had an antenatal care visit in the first trimester of pregnancy, and only about half (53%) had
three or more antenatal care visits throughout pregnancy.®

Adolescents who are most likely to have given birth before 18 are also least likely to have been
able to avail of antenatal care. Rural women are twice as likely as urban women to have had their first
child before 18. However, access to antenatal care is significantly worse in rural areas, with less than
half of women aged 15-24 receiving proper care.®® Similarly, although 39% of women with no formal
education Q7ave had a child before 18, access to antenatal care services is lower among adolescents in
this group.

ii. Lack of Access to Sexuality Education and Contraceptive Information and Services

The Committee has established that states parties must ensure that adolescents have access to
reproductive health information and services in order to prevent child marriage, early pregnancy, and
adolescent maternal mortality.®® In General Comment 4, the Committee has called on states parties to
reduce adolescent maternal mortality and morbidity by providing sexual and reproductive health
services, including contraception, safe abortion services, and obstetric health care and counseling.®® The
Committee has stated that states parties are obligated to “ensure that health systems and services are able
to meet the specific sexual and reproductive health needs of adolescents, including family planning and
safe abortion services.”®® General Comment 15 states that “[s]hort-term contraceptive methods . . .
should be made easily and readily available to sexually active adolescents.”**



Despite these obligations, adolescent women in India face significant barriers to reproductive health-
related information and services. A 2010 government study conducted in six states indicates that nearly
half of young women did not receive any information on sexual matters before marriage,®* and most of
those who did received this information from informal sources such as friends, neighbors, and the
media.*® According to government data, only 24.6% of married women aged 15-24 were aware of
any contraceptive method before marriage.” The percentage of modern contraceptive use was
particularly low among young married women aged 15-19, at 12.5%.% Further, 28.3% of young
married women between 15 and 19 have an unmet need for family planning.’® The most widely
used form of modern contraception was female sterilization.”” The predominance of sterilization often
does not meet the reproductive needs of young married women who are trying to postpone pregnancy,
not limit births.” For girls married as children, the lack of reproductive health-related information
compounds existing difficulties in negotiating sex and contraceptive use arising from the age and power
differential in child marriages. * Without reproductive health-related information, girls are left
vulnerable to increased risk of unwanted pregnancy and maternal mortality and morbidity from early,
frequent, and closely-timed pregnancies.'®

In 2004, the Committee recommended that India strengthen efforts to increase adolescent awareness of
HIV/AIDS, particularly among those in vulnerable groups.'®* Young girls who are married are
recognized as more susceptible to STIs.'> However, government data indicates that young girls who
marry before 18 continue to lack important reproductive health knowledge that would prevent early
pregnancy and STIs. According to government data, only 26% of women aged 15-19 reported
awareness of STIs in 2007-2008, constituting the lowest awareness rate among the age groups.®
STI awareness was lower among vulnerable subgroups of women, including “women with low age at
consummation of marriage, non-literate women, women from Scheduled Tribes, and women from
households with a low standard of living.”*® Knowledge of HIV/AIDS was similarly low among
vulnerable subgroups of women.*®

iii. Lack of Access to Safe Abortion

General Comment 15 affirms that states parties must “ensure access to safe abortion and post-abortion
care services, irrespective of whether abortion itself is legal.”*°® General Comment 4 recognizes that
unsafe abortion contributes to adolescent maternal mortality.’®” The Committee has repeatedly expressed
concern where adolescent girls face barriers to legal, safe abortions,®® and has recommended that
terminations be performed with “all due attention to minimum standards of health safety.”'%°

In India, the Medical Termination of Pregnancy Act of 1971 (MTP Act) legalized abortion on several
grounds before twenty weeks.™ Access to abortion is particularly crucial for married adolescents, who
are at significant risk of unplanned pregnancy because they often lack both capacity to refuse their
husband’s demand for sex and knowledge of contraceptive services. According to the NFHS-3,
nationally, almost 1 in 5 (17%0) of births to married young women ages 15-24 in the five years prior
to the study were unplanned. In some states, this number is as high as 49%. % However,
government data indicates that only 23.2% of married women aged 15-24 were aware that it was
legal for a married woman to have an abortion.* In addition, recent cases before the Supreme Court
and state-level High Courts have sought judicial authorization for terminations for adolescent girls,
despite the fact that judicial authorization is not required under the law.* Courts have failed to dismiss
these cases, perpetuating the incorrect understanding that judicial authorization is required by law.**
The Committee has recognized that third party authorization for abortion is a significant barrier to

6



adolescent access to safe abortion services, and violates girls’ rights. **® In addition to judicial
authorization, adolescents generally face particular barriers to safe abortion services; for example,
studies show that girls are also likely to be unaware of which health professionals can provide safe and
legal abortion services.'*’

Adolescents’ barriers to access to safe abortion are compounded by the state party’s general failure to
implement the MTP Act. Impediments to legal abortion in India create a situation in which women
access clandestine procedures that endanger their lives.*® It is estimated that for every two safe
abortions, three unsafe abortions are performed in India.™® Unsafe abortions are widely prevalent
because they are more readily accessible, cheaper, and ensure greater confidentiality than government-
approved abortion services.'?

b. Violations of Girls’ Right to be Free from Violence

Article 19 prohibits all forms of violence against children.*?* The Committee has recognized that states
parties must regard girls who were married as children as in a potentially vulnerable situation because of
the likelihood that they will be exposed to gender-based violence.'?® Under Avrticle 19, states parties
must “take all appropriate legislative, administrative, social and educational measures to protect the
child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse.”'?® Despite the obligation to prevent violence
against children, India continues to be complicit in physical and sexual violence through its failure to
protect married girls.

Physical violence. A publication cosponsored by the government describes child marriage as “open[ing]
the door to an endless and vicious cycle of domestic violence and abuse.”*** Young women married as
children experience domestic violence at higher rates than those married later.>® The NFHS-3 indicates
that 70% of 15-19 years old experienced violence over the past year.'?® In 2005, UNICEF reported
that India had the “highest levels of domestic violence among women married by 18 with a rate of
67 per cent.”**’ However, India’s Periodic Report fails to discuss domestic violence against adolescents
within marriage.*®

Sexual Violence. Article 34 of the Convention obliges states to protect children from all forms of sexual
exploitation and abuse.'?® However, statistics indicate that young married girls in India are not being
protected from sexual abuse: 32% of married women aged 15-24 have experienced forced sex.'*’
One in four reported that their first marital sexual experience was forced.** While the government
recognizes that children are more vulnerable to sexual violence, the Indian Penal Code (IPC) has
historically set 16 years as the age below which sex with a girl is criminalized, but established a lower
age —15 years—where the girl is one’s wife.” A lower age for married girls allows child marriage to
legitimize sexual abuse. A law passed in 2012, the Protection of Children from Sexual Offences Act,
defined sex with a minor below 18 years as a crime and eliminated the marriage exception, which was a
positive step towards protecting girls within marriage.*** However, the Criminal Law (Amendment)
Ordinance passed in March 2013 retrogressively reaffirms the IPC standard and does not
recognize rape within marriage once a girl is above 16: “[s]exual intercourse or sexual acts by a man
with his own wife, the wife not being under sixteen years of age, is not sexual assault.”** Such
legislation perpetuates sexual abuse within marriage and forced sex of adolescents.



c. Suggested Questions to be Posed to the State Party

The Center and HRLN respectfully request that this Committee pose the following questions to
the delegation representing the government of India during its 66™ Session.

1.

What specific steps are being taken to effectively prevent child marriage as envisioned by the
PCMA, including by ensuring the appointment of CMPOs and the prosecution of perpetrators of
child marriage?

What specific measures has the state party taken to ensure access to effective legal remedies for
victims of child marriage in accordance with the law?

What steps has the state party taken to clarify the minimum legal age of marriage and status of
child marriage and to ensure uniformity in the legal regulation of child marriage?

What steps are being taken to ensure the registration of births and marriages nationwide?

What measures are being taken to enable young married girls to postpone pregnancy and access
quality reproductive health-related information and services, including contraceptive information
and services, maternal health care, and safe abortion services?

What specific steps are being taken by the state party to protect girls from sexual violence both
within and outside of marriage, including by establishing a uniform legal age of marriage and
recognizing marital rape as a crime?

We hope that this information is useful to the Committee as it prepares to review the Indian
government’s compliance with the provisions of the Convention. If you have any questions or
would like further information, please do not hesitate to contact us.

Sincerely,
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Colin Gonsalves Melissa Upreti
Founder-Director Regional Director for Asia
Human Rights Law Network Center for Reproductive Rights
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Kerry McBroom Payal Shah
Director, Reproductive Rights Unit Legal Adviser for Asia
Human Rights Law Network Center for Reproductive Rights
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