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This briefing describes the legality of corporal punishment of children in 
Belgium
. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary-General’s Study on Violence against Children, 
and 
the 
multiple 
recommendations 
made to 
Belgium
 
by 
the 
treaty bodies
 
and 
those made 
during the UPR
, we hope the Committee on Economic, Social and Cultural Rights will:
include the issue of corporal punishment of children in its List of Issues for 
Belgium
, in particular asking what measures have been taken to ensure 
that 
the law explicitly prohibits corporal punishment in the home
, schools
 and all 
alternative care
 settings
, and
recommend to 
Belgium
, in the concluding observations on the 
fourth
 
state party report, that legislation is enacted and enforced which explicitly prohibits 
all 
corporal punishment
 – without exception – 
in 
all settings including 
the home
 
as a matter of urgency, together with appropriate public education and professional training on positive, participatory and non-violent forms of education and childrearing.
)

1 Belgium’s report to the Committee on Economic, Social and Cultural Rights
1.1 The fourth state party report to the Committee on Economic, Social and Cultural Rights directly addresses the issue of corporal punishment in children, in light of the Committee’s previous recommendation that it be prohibited in all settings in Belgium.[footnoteRef:1] The Government states that no legislation explicitly prohibiting corporal punishment has been enacted since the last report and while numerous legislative proposals were put forward between 2003 and 2008, they have not been discussed in Parliament; there have apparently been no such proposals in more recent years.  [1:  18 June 2012, E/C.12/BEL/4, Fourth state party report, paras. 223-226; see also 3 December 2007, E/C.12/BEL/CO/3, Concluding observations on third report, paras. 19 and 33] 

1.2 No explanation is offered in the report for the failure to debate the above law reform proposals at parliamentary level. The suggestion is possibly being made that the issue should be dealt with at community level rather than through reform of the Civil Code. In fact, the Civil Code expressly deals with parent-child relationships – it therefore provides an apt context for introducing prohibiting legislation.
1.3 The report notes that with regard to criminal law, the Minister of Justice has reminded judicial bodies that corporal punishment of children “may, in some circumstances, constitute assault and/or degrading treatment” (para. 225). While this may have been intended to indicate that the Criminal Code does punish some corporal punishment of children, it could also be seen as suggesting that not all corporal punishment is degrading. We note that in defining corporal punishment in its General Comment No. 8 on the issue, the Committee on the Rights of the Child categorically states that “in the view of the Committee, corporal punishment is invariably degrading”.[footnoteRef:2] Belgium has an obligation to prohibit all corporal punishment, without exception. [2:  21 August 2006, CRC/C/GC/8, General Comment No. 8 (2006) on “The right of the child to protection from corporal punishment and other cruel or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia)”, para. 11] 


2 The legality and practice of corporal punishment of children in Belgium
[bookmark: OLE_LINK52][bookmark: OLE_LINK53][bookmark: _GoBack]2.1 Summary: In Belgium, corporal punishment is unlawful as a sentence for crime. It is considered unlawful in schools and penal institutions, though it is not explicitly prohibited. It is not prohibited in the home and all alternative care settings. The Government persists in stating that existing law adequately protects children from corporal punishment, despite ever growing international and regional jurisprudence to the contrary.
2.2 Home (lawful): The Civil Code (amended 1995) states that the parent-child relationship should be one of “mutual respect” (article 371), but this is not interpreted as prohibiting parental corporal punishment. A Constitutional amendment in 2000 (article 22bis), concerning the protection of the child’s moral, physical and sexual integrity, was not regarded as changing the ways in which parental authority should be exercised. Provisions against violence and abuse in the Penal Code as amended by the Law Concerning the Penal Protection of Minors 2000 are not interpreted as prohibiting all corporal punishment in childrearing. As noted above, efforts to introduce prohibition have repeatedly failed.
2.3 In 2011, the Government rejected the recommendation to prohibit corporal punishment by law in all settings made during the Universal Periodic Review, stating that while corporal punishment is not a specific offence, a number of provisions in criminal law are applicable to such acts.[footnoteRef:3] In reporting to the Committee Against Torture in 2012, the Government similarly indicated that existing law offers adequate protection to children from corporal punishment.[footnoteRef:4] [3:  11 July 2011, A/HRC/18/3, Report of the Working Group, paras. 63 and 103(10)]  [4:  [July 2012], CAT/C/BEL/3, Third report, para. 152] 

2.4 In telephone interviews with 1,070 persons aged 15 years and over in 2004, 77% said they believe it is acceptable for parents to smack their children, including 17% who believe it is always acceptable and 60% who believe there are some circumstances in which it is acceptable.[footnoteRef:5] [5:  Market & Opinion Research International (2004), “Attitudes towards smacking children: Belgium”, Research conducted for the Association for the Protection of All Children] 

2.5 Schools (not explicitly prohibited): Corporal punishment is considered unlawful in schools under case law relating to provisions against assault in the Criminal Code, but there is no explicit prohibition in legislation.
2.6 Penal system – sentence (unlawful): There is no provision for judicial corporal punishment in criminal law. 
2.7 Penal system – disciplinary measure in penal institutions (unlawful): The Act concerning the principles of the administration of prison establishments and the legal status of detainees 2005 does not include corporal punishment among its provisions for disciplinary regimes. A federal Bill amending legislation on youth protection and addressing juvenile justice was adopted in 2006 but we have no details of its provisions.
2.8 Alternative care settings (partial prohibition): Corporal punishment is prohibited in some but not all care settings. In the Flemish Community, corporal punishment is prohibited in institutions in article 28 of the Decree of the Flemish Council (7 May 2004) and articles 11 and 13 of the Flemish Government Decree of 13 July 1994 concerning grants to institutions for youth, but there is no prohibition in relation to non-institutional care. To our knowledge, there is no explicit prohibition of corporal punishment in alternative care settings in the French Community or the German-speaking Community.

3 Recommendations by human rights treaty bodies and during the UPR
[bookmark: OLE_LINK16][bookmark: OLE_LINK17]3.1 CESCR: In 2007, the Committee on Economic, Social and Cultural Rights expressed concern at the legality of corporal punishment in the family in Belgium and recommended law reform to prohibit it.[footnoteRef:6] [6:  3 December 2007, E/C.12/BEL/CO/3, Concluding observations on third report, paras. 19 and 33] 

3.2 CRC: The Committee on the Rights of the Child has three times recommended that corporal punishment of children be prohibited in the family in Belgium – following examination of the state party’s initial report in 1995,[footnoteRef:7] the second report in 2002[footnoteRef:8] and the third/fourth report in 2010.[footnoteRef:9] [7:  20 June 1995, CRC/C/15/Add.38, Concluding observations on initial report, para. 15]  [8:  13 June 2002, CRC/C/15/Add.178, Concluding observations on second report, paras. 23 and 24]  [9:  18 June 2010, CRC/C/BEL/CO/3-4, Concluding observations on third/fourth report, paras. 7, 8, 39 and 40] 

3.3 CAT: In 2009, the Committee Against Torture recommended that Belgium prohibit corporal punishment of children in the family.[footnoteRef:10] [10:  19 January 2009, CAT/C/BEL/CO/2, Concluding observations on second report, para. 24] 

3.4 ECSR: The European Committee of Social Rights, after examining Belgium under the normal reporting procedure, has three times concluded that the situation is not in conformity with the European Social Charter because there is no prohibition of corporal punishment of children in the family – in 2005,[footnoteRef:11] 2007[footnoteRef:12] and 2011.[footnoteRef:13] In addition, in 2003 a complaint was brought against Belgium by the World Organisation Against Torture under the Collective Complaints procedure of the European Social Charter: the European Committee of Social Rights concluded that Belgium was in violation of article 17 of the Charter because there is no explicit prohibition in law of corporal punishment of children by parents and other carers (including in non-institutional childcare facilities and arrangements).[footnoteRef:14] In February 2013, a second complaint – submitted by the Association for the Protection of All Children (APPROACH) Ltd – was registered by the Committee; the complaint alleged that there is no explicit prohibition of corporal punishment in the family, alternative care settings and schools throughout all communities in Belgium.[footnoteRef:15] [11:  July 2005, Conclusions XVII-2]  [12:  2007, Conclusions XVIII-1, vol.1]  [13:  January 2012, Conclusions 2011]  [14:  Resolution ResChS(2005)10, Collective complaint No. 21/2003 by the World Organisation against Torture (OMCT) against Belgium, adopted by the Council of Ministers on 8 June 2005]  [15:  Collective complaint No. 98/2013, Association for the Protection of All Children (APPROACH) Ltd v Belgium] 

3.5 UPR: Belgium was examined in the first cycle of the Universal Periodic Review in 2011 (session 11). The Government rejected the recommendation to “take necessary measures to ensure that corporal punishment is explicitly prohibited by law under all circumstances”.[footnoteRef:16] [16:  11 July 2011, A/HRC/18/3, Report of the working group, para. 63] 
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