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[bookmark: _GoBack]Bogotá, Rio de Janeiro, December 18th, 2020 

Secretariat of the Committee on Economic, Social and Cultural Rights 
Office of the United Nations High Commissioner for Human Rights
Palais Wilson – 52, rue des Pâquis CH-1201 
Geneva (Switzerland) 

Re: Independent information on Brazil, submitted for consideration by the Pre-Sessional Working Group of the Committee on Economic, Social and Cultural Rights (the “Committee”) for the 68th Session 

Distinguished Committee members: 

The Center for Reproductive Rights (“CRR”) is an independent non-governmental organization that promotes gender equality and the fulfilment of women and girls’ reproductive rights globally. The CRR seeks to contribute to the Committee’s elaboration of the lists of issues for Brazil’s review by providing independent information concerning Brazil’s compliance with its obligations to protect, respect and fulfil the rights protected under the International Covenant on Economic, Social and Cultural Rights (“ICESCR”).

This document focuses on: (I) the ineffective maternal healthcare policies which fail to adequately take into account women’s reproductive rights and health; (II) the continued criminalization of abortion and the lack of effective access to legal abortions; (III) the failure to take adequate measures to guarantee women’s rights in response to the outbreak of the Zika virus; and (IV) how Brazil’s ongoing violations of its CESCR’s obligations are exacerbated in the context of the COVID-19 pandemic. Finally, we present a list of suggested questions for the Committee to ask Brazil.  

I. Maternal Mortality (“MM”) in Brazil

Lack of access to adequate maternal health
1. In the 2011 case Alyne da Silva Pimentel Teixeira v. Brazil (“Alyne”), in addition to finding Brazil responsible for the death of Alyne, the CEDAW Committee considered that Brazil’s maternal health policies did not guarantee women’s access to quality care during delivery and did not meet the specific and distinctive health needs of women, particularly women from low-socioeconomic backgrounds and historically marginalized groups.[endnoteRef:2] As such, the CEDAW Committee made several structural recommendations including that Brazil: ensure women’s right to safe motherhood and affordable access for all women to adequate emergency obstetric care;[endnoteRef:3] provide adequate professional training for health workers, especially on women’s reproductive health rights, including quality medical treatment during pregnancy and delivery, as well as timely emergency obstetric care;[endnoteRef:4] and reduce preventable maternal deaths through the implementation of appropriate policies, in line with previous recommendations made.[endnoteRef:5]  [2:  CEDAW, Communication No 17/2008, 27 September 2011, ¶¶ 7.4, 7.5 & 7.6 ]  [3:  Id., para 8.2.a]  [4:  Id., para 8.2.b]  [5:  CEDAW, Communication No 17/2008, 27 September 2011, ¶ 8.] 


2. The above recommendations were in line with this Committee’s 2009 Concluding Observations on Brazil whereby the Committee called the State to “strengthen measures to reduce maternal mortality rates”, especially considering that “that the risk of maternal death disproportionately affects marginalized communities, particularly AfroBrazilians, indigenous women and women from rural areas”[endnoteRef:6]. Similarly, in 2012, a a year after the Alyne decision, the CEDAW Committee reiterated that Brazil “continue its efforts aimed at enhancing women’s access to health care and monitor and assess the implementation of the Rede Cegonha programme with a view of effectively reducing the maternal mortality rate, particularly within disadvantaged groups of women”.[endnoteRef:7] Notwithstanding, MM continues to be a serious issue in Brazil and neither the general measures established in Alyne, nor the 2009 CESRC or the 2012 CEDAW recommendation have been fully implemented.[endnoteRef:8] [6:  The Committee, Concluding Observations (2009) (Brazil), UN. Doc. No. E/C.12/BRA/CO/2, ¶  28 [hereinafter “Concluding Observations on Brazil (2009)”].]  [7:  CEDAW Committee, Concluding Observations (CEDAW/C/BRA/CO/7), 23 February 2012, ¶¶ 28-29.]  [8:  In fact, in 2014, the Rapporteur for Follow-up on the 2012 CEDAW Recommendations noted that Brazil had failed to provide sufficient information on its compliance with the recommendation. Letter from the Rapporteur for Follow-up on Concluding Observations of the Committee on the Elimination of Discrimination against Women, 16 December 2014, pp. 4-5.] 


3. Indeed, a 2013 study conducted in Rio de Janeiro State found that most of the obstetric centres part of the study were not fit to provide emergency services, prenatal care, or legal abortion services.[endnoteRef:9] Brazil has also failed to reach the 2015 Millennium Development Goal to reduce MM rate to 35 deaths per 100,000 live births.[endnoteRef:10] In fact, the independent “Follow-up Commission” of evaluation of the Implementation of the 2012 General Recommendations of the CEDAW Committee, noted that maternal healthcare in Brazil exacerbates the tendency toward medicalization within the Brazilian health system, pointing out to the high rates of cesarean delivery and other interventions in pregnancy and delivery care (e.g., use of oxytocin to accelerate contractions). Only in 2017, the maternal mortality ratio was 60 countrywide.[endnoteRef:11] [9:  Plataforma de Direitos Humanos - Dhesca Brasil. Relatório sobre mortalidade materna no contexto do processo de implementação da decisão do Comitê CEDAW contra o Estado brasileiro no caso Alyne da Silva Pimentel / [redação Beatriz Galli, Helena Rocha e Jandira Queiroz]. -- 1. ed. -- Brasília: UNFPA-Fundo de População das Nações Unidas, 2015.]  [10:  RC Pacagnella et al. Maternal Mortality in Brazil: Proposals and Strategies for its Reduction. Rev. Bras. Ginecol. Obstet., Rio de Janeiro, v. 40, n. 9, pp. 501-506, Sept. 2018. Available at: http://www.scielo.br/scielo.php?script=sci_arttext&pid=S0100-72032018000900501&lng=en&nrm=iso. Last access: 07.20.2019.  ]  [11:  Maternal Mortality Inter-Agency Group (MMEIG) – WHO, UNICEF, UNFPA, World Bank Group and the United Nations Population Division. Maternal mortality in 2000-2017. Internationally comparable MMR estimates – Brazil. Available at: https://www.who.int/gho/maternal_health/countries/bra.pdf?ua=1.] 

4. Furthermore, as highlighted by this Committee and the CEDAW Committee, the lack of access to quality obstetric-care services disproportionately impacts African-Brazilian women who have rates for MM twice higher than their white counterparts.[endnoteRef:12] Studies demonstrate that pregnancy and delivery for African-Brazilian women are marked by institutional, racial and obstetric violence. Compared to white women, women of color (i) are at greater risk of inadequate prenatal care, (ii) are more likely to have no companion during labor, (iii) tend to receive less anesthesia and (iv) need to seek more than one hospital at the time of admission to labor. [12:  Gênero e Número. Mães mortas: onde falha o sistema de saúde que negligencia a vida das mulheres negras. Available at: http://www.generonumero.media/racismo-mortalidade-materna. See also, MC Leal et al. A cor da dor: iniquidades raciais na atenção pré-natal e ao parto no Brasil. Cad. Saúde Pública [online]. 2017, vol.33. Available at: http://www.scielo.br/pdf/csp/v33s1/1678-4464-csp-33-s1-e00078816.pdf. Last access: 14.03.2020. ] 

5. Another study showed that in Brasília, black women represented three-quarters of the already high 53.9 deaths per 100,000 live births.[endnoteRef:13] Furthermore, greater proportion of black/brown women had no companion during delivery, 68%, and for more than 50% of them, although it is a federal law, the reason for the absence of companion was the healthcare service denial.[endnoteRef:14] [13:  Datasus, Dados do DATASUS mostram que número de mortes na gravidez é preocupante. Available at: http://datasus.saude.gov.br/noticias/atualizacoes/658-dados-do-datasus-mostram-que-numero-de-mortes-na-gravidez-e-preocupante.]  [14:  RL Theophilo; D Rattner; EL Pereira. Vulnerabilidade de mulheres negras na atenção ao pré-natal e ao parto no SUS: análise da pesquisa da Ouvidoria Ativa. Ciência & Saúde Coletiva. 2018, v. 23, n. 11, pp. 3505-3516. Available at: https://doi.org/10.1590/1413-812320182311.31552016. ] 

6. The above evidence that still today, Brazil does not have adequate legislation on obstetric emergency care nor against obstetric violence[endnoteRef:15] and the that the lack of access to appropriate and timely health care services continues to disproportionally impact Brazilian women of African-decent from low socio-economic backgrounds. Indeed, in 2016, another African-Brazilian woman died in the State of Rio de Janeiro due to the lack of timely access to quality emergency obstetric care[endnoteRef:16] and in 2020, another nearly identical case became known.[endnoteRef:17] [15:  According to the recent report of the Special Rapporteur on Violence against Women, “A human rights-based approach to mistreatment and violence against women in reproductive health services with a focus on childbirth and obstetric violence”, the term obstetric violence may be understood to refer to violence experienced by women during facility-based childbirth. General Assembly, Report of the Special Rapporteur on violence against women, its causes and consequences, Dubravka Šimonović, submitted in accordance with Assembly resolution 71/170, A human rights-based approach to mistreatment and violence against women in reproductive health services with a focus on childbirth and obstetric violence, July 11 2019, UN Doc. A/74/137, ¶ 12.]  [16:  Geledés; Criola. A situação dos direitos humanos das mulheres negras no Brasil: Violências e violações, 2016. Available at: https://www.geledes.org.br/wp-content/uploads/2016/11/Dossie-Mulheres-Negras-PT-WEB3.pdf]  [17:  Família suspeita de morte de jovem em maternidade, e Prefeitura do Rio promete apurar. Jornal Extra, September 2020. Available at: https://extra.globo.com/noticias/rio/familia-suspeita-de-morte-de-jovem-em-maternidade-prefeitura-do-rio-promete-apurar-24617770.html. ] 


Brazil’s violations to the ICESCR

7. As this Committee established in its General Comment No. 22, States parties have a duty to have an obligation to respect, protect and fulfil the right to health[endnoteRef:18], of which the right to sexual and reproductive health is an “integral part”.[endnoteRef:19]   Taken together, the tripartite nature of States’ obligations in respect of the right to health, requires States: (i) to refrain from interfering with the enjoyment of sexual and reproductive health and prevent third parties from doing the same; (ii) to repeal laws and policies that create barriers to sexual and reproductive health services, and to ensure that third parties do not create barriers to access; and (iii) to adopt measures to ensure the realization of the right to sexual and reproductive health, including “universal access without discrimination…including [to] those from disadvantaged and marginalized groups, to a full range of quality sexual and reproductive health care, including maternal health care; contraceptive information and services; safe abortion care”[endnoteRef:20]. Particularly, in relation to maternal mortality, this Committee indicated that “[t]o lower rates of maternal mortality and morbidity requires emergency obstetric care and skilled birth attendance, including in rural and remote areas, and prevention of unsafe abortions” (emphasis added)[endnoteRef:21]. [18:  The Committee, General Comment 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights (2 May 2016), E/C.12/GC/22 ¶ 22 [hereinafter “General Comment 22”];  The Committee, General Comment 14: The Right to the Highest Attainable Standard of Health (Art. 12) (11 August 2000), U.N. Doc. E/C.12/2000/4  ¶ 33 [hereinafter “General Comment 14”].]  [19:  The Committee, General Comment 22, ¶ 1.]  [20:  Id. at ¶¶ 40-45.]  [21:  Id. at ¶¶ 28.] 


8. Furthermore, this Committee also established that Article 12(2)(a) “may be understood as requiring measures to improve child and maternal health, sexual and reproductive health services, including access to family planning, pre- and post-natal care, emergency obstetric services and access to information, as well as to resources necessary to act on that information”[endnoteRef:22] and has held that “insufficient expenditure or misallocation of public resources which results in the non-enjoyment of the right to health by individuals or groups, particularly the vulnerable or marginalized”, as well as failure “to adopt a gender-sensitive approach to health and the failure to reduce infant and maternal mortality rates”, constitutes an infringement of the State’s obligation to fulfil the right to health[endnoteRef:23].   [22:  The Committee, General Comment 14, ¶ 14.]  [23:  The Committee, General Comment 14, ¶ 52.] 


9. The context highlighted above evidences that women in Brazil experience different forms of violence and discrimination based on their gender, ethnic origin and condition of poverty in accessing reproductive health services, especially during childbirth, including various forms of mistreatment, the imposition of institutionalized delivery, and the denial of a companion during childbirth, all of which constitute clear obstacles to enjoying and realizing the right to health. Moreover, this constitutes obstetric violence and a form of intersectional discrimination and therefore, as a whole, constitutes a violation of women’s right to health and to a safe motherhood in contravention of Articles 2(2), 3, 10, 12.1 12.2(a) and 12.2(d) of the ICESCR.

II. 	Brazil’s Criminalization of Abortion and lack of Access to Legal Abortion
10. In Brazil, abortion is legal only when it is performed by a doctor and is necessary to save the life of the mother or where the pregnancy is the result of rape.[endnoteRef:24] In addition, abortion is lawful when performed in respect of an anencephalic fetus.[endnoteRef:25] [24:  The 1984 Brazil Criminal Code contains three separate abortion offences as follows: (a) A woman who performs a self-induced abortion, or who consents to have an abortion induced by a third party, is liable to between one and three years’ imprisonment. Save in respect of anencephaly, there are no exceptions and no defences to this offence; (b) A third party (such as a doctor) who performs an abortion is liable to imprisonment of:  between one and four years, where the woman consents to the abortion; and (c) between three and ten years, where the abortion is conducted without consent.  See, Articles 124-128 of Lei N°7.209, Código Penal (1984) (the “Brazil Criminal Code”).]  [25:  In 2012, the Brazilian Supreme Court held that discontinuing a pregnancy of an anencephalic foetus is not an abortion and therefore falls outside the scope of the Criminal Code. The scope of this decision is limited: it is unlikely to apply outside the case of anencephaly since the basis of the decision was that an anencephalic foetus faces certain death, such that no question of potential life arises.  (Supreme Court of Brazil, ADPF 54).] 

Cultural and administrative barriers that prevent women and girls’ access to a safe and legal abortion
11. In 2014, the Brazilian Minister of Health stated that any hospital with an obstetric practice should be capable of performing legal abortions.[endnoteRef:26] However, in 2019, only 76 out of the 175 medical centers listed by the Minister actually performed the procedure and hospital staff were also frequently unaware of the rules regarding legal abortion.[endnoteRef:27] [26:  Publica, Dor em Dobro, 29 May 2014. Available at: http://apublica.org/2014/05/dor-em-dobro-2. ]  [27:  Gênero e Número; Article 19. Só 55% dos hospitais que ofereciam serviço de aborto legal no Brasil seguem atendendo na pandemia. June, 2020. Available at: http://www.generonumero.media/so-55-dos-hospitais-que-ofereciam-servico-de-aborto-legal-no-brasil-seguem-atendendo-na-pandemia/. ] 

12. A recent case exemplifies the barriers that women and girls continue to face in trying to access an abortion in the country, even when their case falls under the legal exceptions. On August 2020, a ten-year-old girl, who had been repeatedly abused by her uncle since the age of six, was forced to fly more than 900 miles to the north-eastern city of Recife in order to access an abortion procedure as she was denied care at Hospital at São Mateus, her home town.[endnoteRef:28] Concerningly, it has been reported that Brazil’s Minister of Women, Family, and Human Rights “sent representatives […to attempt…] to delay the termination of pregnancy and, in a series of meetings, pressured those responsible for conducting the procedure”.[endnoteRef:29]  [28:  The Guardian. Brazil: outcry as religious extremists harass child seeking abortion. August, 17, 2020. Available at: https://www.theguardian.com/world/2020/aug/17/brazil-protest-abortion-recife-hospital. ]  [29:  Folha de São Paulo. Minister Damares Alves Tried Prevent Abortion of A 10-year-old Child, September 21, 2020. Available at: https://www1.folha.uol.com.br/internacional/en/brazil/2020/09/minister-damares-alves-tried-prevent-abortion-of-a-10-year-old-child.shtml. ] 

13. Subsequently, the Brazilian Ministry of Health enacted a resolution imposing restrictions on access to legal abortion services. Among its provisions, the new rules included mandatory notification by doctors of any case of rape to the competent law-enforcement authorities and hurdles such as the requirement that doctors inform women of the possibility of seeing the fetus via an ultra-sound.[endnoteRef:30] Both of these “new rules” are the kinds of pre-requirements that international human rights bodies have considered to constitute unnecessary barriers that effectively prevent women’s access to medical care and notably human rights bodies have specifically called States to eliminate them.[endnoteRef:31] [30:  Alves, L. Brazilian doctors condemn new rules on abortion. The Lancet, Volume 396, Issue 10254, 808. Available at: < https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)31956-5/fulltext>]  [31:  For instance, Treaty Monitorning Bodies have they have called on States to eliminate and refrain from adopting medically unnecessary barriers to abortion, including mandatory waiting periods, biased counselling requirements, and third-party authorization requirements. See, Human Rights Committee, General Comment No. 36: On the right to life (Art. 6 of the International Covenant on Civil and Political Rights), para. 26, U.N. Doc. CCPR/C/GC/36 (2018), para. 8.; Committee on Economic, Social and Cultural Rights, General Comment No. 22: On the right to sexual and reproductive health (Art. 12 of the International Covenant on Economic, Social and Cultural Rights), U.N. Doc. E/C.12/GC/22 (2016), para. 41.; Committee on the Elimination of Discrimination against Women, General Recommendation No. 24: Article 12 of the Convention (Women and Health), (20th Sess., 1999), in Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, paras. 12(d), 17, U.N. Doc. A/54/38/Rev.1., chap I (1999), ¶ 14.] 

14. Moreover, unsafe abortions are the main direct cause of maternal death in Brazil[endnoteRef:32] and complications caused by an unsafe abortion represent the third leading cause of obstetric bed occupancy in Brazil.[endnoteRef:33] Unsurprisingly, each year over a million illegal abortions are performed in clandestine clinics or are self-induced,[endnoteRef:34] and over 200,000 women seek hospital treatment for unsafe abortions.[endnoteRef:35] Additionally, due to fear of prosecution, many women decline to seek medical treatment even though they are in a highly vulnerable situation, with the result that in many cases, women have died through lack of medical attention, or as a result of unsafe clandestine abortions.[endnoteRef:36] [32:  RC Pacagnella et al. Maternal Mortality in Brazil: Proposals and Strategies for its Reduction. Rev. Bras. Ginecol. Obstet., Rio de Janeiro, v. 40, n. 9, pp. 501-506, Sept. 2018. Available at: http://www.scielo.br/scielo.php?script=sci_arttext&pid=S0100-72032018000900501&lng=en&nrm=iso. Last access: 07.20.2019. Human Rights Watch, World Report 2015: Brazil, https://www.hrw.org/world-report/2015/country-chapters/brazil. See also, S de Zordo, The biomedicalisation of illegal abortion: the double life of misoprostol in Brazil, História, Ciências, Saúde – Manguinhos, Rio de Janeiro, 23(1), Jan-Mar 2016, pp. 19-35   ]  [33:  Id.]  [34:  S de Zordo, The biomedicalisation of illegal abortion: the double life of misoprostol in Brazil, História, Ciências, Saúde – Manguinhos, Rio de Janeiro, 23(1), Jan-Mar 2016, p. 24.  ]  [35:  See, Martins-Melo et al, Temporal trends and spatial distribution of unsafe abortion in Brazil, 1996-2012, June 2014, Available at: http://www.ncbi.nlm.nih.gov/pmc/articles/PMC4203075/#fn4; Monteiro, Adesse and Drezett, Atualizacão das estimativas da magnitude do aborto induzido, taxas por mil mulheres e razões por 100 nascimentos vivos do aborto induzido por faixa etária e grandes regiões. Brasil, 1995 a 2013, Reprodução & Climatério (2015).]  [36:  S de Zordo, The biomedicalisation of illegal abortion: the double life of misoprostol in Brazil, História, Ciências, Saúde – Manguinhos, Rio de Janeiro, 23(1), Jan-Mar 2016, p. 24.  ] 

Criminalization of women for abortions
15. Moreover, Brazil actively prosecutes women who have abortions considered illegal. In Rio de Janeiro State, between 2007 and 2011, there were 334 police reports involving women who had had illegal abortions.[endnoteRef:37] Between 2007 and 2010, 128 women were prosecuted.[endnoteRef:38] In 2017, in 30% of the cases being pursued before the State of Rio de Janeiro Court of Appeals, the woman had been denounced by the hospital where she sought healthcare after a poorly made clandestine intervention.[endnoteRef:39] [37:  G Kane; B Galli; P Skuster (Ipas), When Abortion is a Crime – The Threat to Vulnerable Women in Latin America, November 2014, p. 1]  [38:  Id.]  [39:  Id., Also Diretoria de Pesquisa e Acesso à Justiça da Defensoria Pública do Rio de Janeiro. Relatório, November 2017, Available at: http://www.portaldpge.rj.gov.br/Portal/sarova/imagem-dpge/public/arquivos/Relatorio_Final_Processo_Aborto.pdf ] 

16. Women arrested or prosecuted are, in general, black low-income mothers with no criminal history.[endnoteRef:40] They are also disproportionately poor, illiterate, and use public health services.[endnoteRef:41] Over half of women investigated and charged with illegal abortions have only finished primary school, and only 8% have graduated from high school.[endnoteRef:42]  By contrast, women with higher levels of education are more likely to have an abortion and less likely to have complications afterwards.[endnoteRef:43]  [40:  Id.]  [41:  G. Kane, B. Galli & P. Skuster (Ipas). When Abortion is a Crime – The Threat to Vulnerable Women in Latin America, November 2014, pp. 7-8.]  [42:  Id.]  [43:  Guttmacher Institute. Higher Levels of Education Associated with Greater Access to Safe Abortion in Brazil. International Perspectives on Sexual and Reproductive Health, March 2015, Available at: https://www.guttmacher.org/about/journals/ipsrh/2015/03/higher-levels-education-associated-greater-access-safe-abortion-brazil. ] 

Brazil’s violations of the ICESCR
17. The right to health, including the right to sexual and reproductive health, entails certain freedoms and entitlements including the right to make “free and responsible decisions” without discrimination and the right to “unhindered access to a whole range of health facilities, goods, services and information”.[endnoteRef:44]  The Committee has made clear that failure to “respect the right of women to make autonomous decisions about their sexual and reproductive health” interferes with the personal integrity of each individual and is a violation of the right to health.[endnoteRef:45]  [44:  The Committee, General Comment 22, ¶ 5]  [45:  Id. at ¶ 28. See also, The Committee, General Comment 20: Non-discrimination in economic social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights), U.N. Doc. E/C.12/GC/20, ¶ 36 [hereinafter “General Comment 20”].] 


18. States parties are therefore specifically required to repeal or reform a wide range of laws that undermine the full enjoyment of this right, including “criminalization of abortion or restrictive abortion laws”[endnoteRef:46] and States parties must also not “require health professionals to report women for abortion-related care to law enforcement or judicial authorities”.[endnoteRef:47] [46:  Id. at ¶ 34]  [47:  Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Interim Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Mr. Anand Grover (3 August 2011), A/66/254, ¶ 29 [hereinafter “Interim Report of the Special Rapporteur on the Right to Health (2011)”].] 


19. Additionally, the realization of women’s sexual and reproductive health is “essential to the realization of the full range of their human rights”. Gender equality requires that the health needs of women be taken into account and appropriate services for women be provided.  Substantive equality under the ICESCR requires that laws “do not maintain, but rather alleviate, the inherent disadvantage that women experience in exercising their right to sexual and reproductive health”[endnoteRef:48]. Moreover, States are obliged to abstain from creating obstacles to the benefits of scientific development, which include abortion, as stated by this Committee in General Comment 25[endnoteRef:49].  [48:  The Committee, General Comment 22, ¶¶ 27-28]  [49: 50 Committee on Economic, Social and Cultural Rights, General comment No. 25 (2020) on science and economic, social and cultural rights (article 15 (1) (b), (2), (3) and (4) of the International Covenant on Economic, Social and Cultural Rights), April 30, 2020, UN Doc. E/C.12/GC/25, ¶¶ 12 and 33.] 


20. Brazil’s failure to provide access to sexual and reproductive health services, including by criminalizing services like abortion is blatantly discriminatory by reason of gender, sex, and socio-economic status, and represents and furthers a message that women and girls do not have the right to equality or control over their bodies and their life choices.  It also perpetuates and exacerbates the view of women only as mothers and forces them into motherhood even when continuing pregnancy means endangering their lives.[endnoteRef:50] In an already discriminatory economic context, forced motherhood and unjust criminalization undermines women and girls’ ability to access education and employment. This gender-based discrimination intersects with and entrenches social and economic vulnerabilities. Particularly, this Committee already called Brazil, in the 2009 CESCR Concluding Observations, to undertake legislative and other measures to protect women from the effects of clandestine and unsafe abortions and to ensure that women do not resort to such harmful procedures[endnoteRef:51]. However, since then Brazil has failed to implement a review of legislation criminalizing abortion and, at the same time, has created more obstacles to access to legal and safe abortions [50:  See General Comment 22, ¶ 34 See LMR v Argentina, Human Rights Committee, U.N. Doc. CCPR/C/101/D/1608/2007, ¶ 9.4; Mellet v Ireland, Individual opinion of Committee member Yadh Ben Achour (concurring), Human Rights Committee, U.N. Doc. CCPR/C/116/D/2324/2013 ¶ 4 ; L.C. v Peru, CEDAW Committee, Communication No. 22/2009, U.N. Doc. CEDAW/C/50/D/22/2009 (November 4, 2011). See also comments from (i) the former UN Special Rapporteur on the Right to Health (Provisional Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, U.N. Doc. A/66/254 (August 3, 2011) (former Special Rapporteur Anand Grover), ¶ 16, cited by the Special Rapporteur on violence against women, Report on the integration of the human rights of women and the gender perspective, UN Doc. E/CN.4/2002/83 (January 31, 2002) (former Special Rapporteur on violence against women, Ms. Radhika Coomaraswamy), ¶ 99), (ii) the Special Rapporteur on Torture (Special Rapporteur on torture and other cruel, inhuman or degrading treatment, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment, U.N. Doc. A/HRC/22/53 (February 1, 2013) (former Special Rapporteur Juan E. Méndez), ¶ 37), and (iii) the CEDAW Committee (CEDAW Committee, General recommendation No. 24: Article 12 of the Convention (Women and Health), U.N. Doc. A/54/38/Rev.1, chapter I (1999), ¶ 11.  ]  [51:   Concluding Observations on Brazil (2009), ¶  28.] 


21. In light of the context described above, there continue to exist several structural barriers that prevent effective access to abortion services for women and girls in Brazil, even when their case falls under one of the legal exception. This is particularly so for African-Brazilian women and women from low-socioeconomic backgrounds. Additionally, the State is implementing new pre-requirements that will further restrict access to this service (see supra, para 13), contrary to international human rights standards on this matter, exacerbating and entrenching discrimination against women.[endnoteRef:52] Consequently, Brazil continues to violate Articles 2(2), 3, 6(1), 12, 13, and 15(b) of ICESCR.  [52:  Brazil’s restrictive abortion laws discriminate against women by violating the various rights described below. As Dr Carmel Shalev, a former member of the CEDAW Committee, has said: “Laws which criminalize health services that only women need – whether aimed at the persons who provide such services, or the women who receive them – are discriminatory, as such. The criminalization of abortion is particularly heinous, because it not only impairs women’s right to reproductive choice – to make free and responsible decisions concerning matters that are key to control of their lives – but also exposes them to the serious health risks of unsafe abortion, violating their rights to bodily integrity and, in the most extreme cases, to life itself”.  See, C. Shalev, Right to Sexual and Reproductive Health - the ICPD and the Convention on the Elimination of All Forms of Discrimination Against Women, paper presented at the International Conference on Reproductive Health, Mumbai (India), 18 March 1998, p. 10.] 



III. 	Brazil’s continued inadequate Response to the Zika Epidemic
22. The Zika virus was first detected in Brazil in April 2015. By November 2015, the country declared a national public health emergency. As of November 2017, over 369,013 suspected and confirmed cases of Zika and nearly 2,952 confirmed cases of babies with congenital Zika syndrome (“CZS”) had been reported.[endnoteRef:53] The majority of infections occurred in the Northeast region, a part of Brazil marked by poverty and inequity, and disproportionately affected women of color of reproductive age. [53:  Pan American Health Association.  Cumulative cases reported by countries and territories in the Americas, 2015 – 2017, Zika cases and congenital syndrome associated with Zika virus. Data as of 05 October 2017. Available at: https://www.paho.org/hq/dmdocuments/2017/2017-oct-5-phe-ZIKV-cases.pdf. ] 

23. In 2018, the CRR, the Harvard T.H. Chan School of Public Health and the Yale Global Health Justice Partnership released a report laying bare Brazil’s failures to meet basic resource needs in the context of the Zika epidemic and offering specific guidance to the judiciary and government on ways to remedy these shortcomings.[endnoteRef:54] At bare minimum, a rights-based approach to the Zika emergency should include: (i) access to quality and comprehensive information about the virus, its risks, and the options available regarding reproductive health (art. 12); (ii) access to comprehensive reproductive health services, including contraception, quality maternal health, and termination of pregnancy services when needed (art. 12 and 15(b)); (iii) the provision of reasonable accommodations, including welfare plans, that guarantee the full inclusion of and support for the development of children with disabilities (art. 2(2)); and (iv) the protection of their right (and their families rights) to an adequate standard of living through the provision of access to sufficient, safe, acceptable, physically accessible, and affordable water for personal and domestic use (art. 11(1) and 12(1)). [54:  Center for Reproductive Rights; Harvard T.H. Chan School of Public Health; Yale Global Health Justice Partnership. Unheard voices: women’s experiences with ZIka – Brazil/Vozes silenciadas: A experiência da mulher com o Zika virus – Brasil.  Center for Reproductive Rights, 2018. Available at: https://www.reproductiverights.org/sites/crr.civicactions.net/files/documents/CRR-Zika-Brazil%20(1).pdf. ] 

24. Despite evidence-based reports such as this one, little has been done since then. In April 2020, a federal statute was enacted creating a special pension for children with congenital Zika virus syndrome, born between January 1, 2015 and December 31, 2019 (Lei 13,985/2020). The law, however, has been criticized for excluding children born after that date; only between December 2019 and February 2020, 579 new suspected cases of Zika have been identified by the Ministry of Health.[endnoteRef:55] Additionally, the law prohibits receiving this pension and the Benefício de Prestação Continuada (“BPC”), a constitutional benefit that guarantees a minimum wage for disabled people and many elderly, and it requires the withdrawal of legal actions against the government related to the issue. [55:  Secretaria de Vigilância e Saúde. Ministério da Saúde. Monitoramento dos casos de arboviruses urbanas transmitidas pelo Aedes (dengue, chikungunya e Zika), Semanas Epidemiológicas 1 a 7, 2020. Boletim Epidemiológico, v. 51, May 2020. ] 

25. Furthermore, in May 2020, the Brazilian Supreme Court rejected on procedural grounds (ADI 5581) a legal action, presented in 2016, which sought to protect the economic and social rights of women, families and children by expanding access to the BPC and called for laboratory tests to be freely available, as diagnostic information is necessary to make well-informed family planning decisions and prevent sexual transmission of the virus. The petition also set out the need for access to reproductive-related services, including long-term reversible contraceptive methods and the option of termination of pregnancy and it demanded healthcare, treatment services and public welfare benefits for children with CZS and their families. 
26. Though the merits of the case were not addressed, the Brazilian Supreme Court’ decision signifies a considerable set-back for the protection of those affected by the Zika-virus, inter alia, for not having received adequate medical care, breaching article 12. Particularly, considering that five years after the Zika outbreak Brazil has not taken adequate measures to ensure and protect women’s rights in its response.

IV. 	The disproportionate impacts of the COVID-19 pandemic on women and girls’ rights in Brazil
27. The COVID-19 pandemic has further entrenched violence and discrimination against women and girls, exacerbating the barriers that prevent access to essential health services. Since the beginning of the pandemic, violence against women, including in the Americas, has been accentuated[endnoteRef:56] and the public health responses to COVID-19 have raised barriers to accessing sexual and reproductive health goods and services, as well as justice institutions.[endnoteRef:57]  [56:  Inter-American Commission of Women, Violence against Women and the Measures to Contain the Spread of COVID-19, Chapter 1, Available at: http://www.oas.org/es/cim/docs/COVID-19-RespuestasViolencia-EN.pdf. See also, United Nations, Policy Brief: The Impact of COVID-19 on Women, 9 April 2020, Available at: https://www.un.org/sites/un2.un.org/files/policy_brief_on_covid_impact_on_women_9_apr_2020_updated.pdf; UN Women, COVID-19 en América Latina y el caribe: cómo incorporar a las mujeres y la igualdad de género en la gestión de la respuesta a la crisis, 17 March 2020, Available at: https://www2.unwomen.org/-/media/field%20office%20americas/documentos/publicaciones/2020/03/briefing%20coronavirusv1117032020.pdf?la=es&vs=930/]  [57:  See, Working Group on discrimination against women and girls, Responses to the Covid-19 could exacerbate pre-existing and deeply entrenched discrimination against women and girls, say UN experts, Press Release, 20 April 2020. ] 


28. In Brazil, it has been documented that the already high rates of maternal deaths in Brazil increased even more during the pandemic. In June 2020, a study found that 124 pregnant or postpartum women in Brazil have died due to COVID-19 (representing a mortality rate of 12.7%), a figure that surpassed the total number of COVID-19-related maternal deaths reported throughout the rest of the world at the time of writing. It has also noted that 22.6% of the women who died were not admitted to the ICU, and only 64.0% had invasive ventilation. No ventilatory support was offered to 14.6% of all fatal cases, while the remaining 21,4% received noninvasive ventilation only.[endnoteRef:58]  [58:  MLS Takemoto, MD Menezes, CB Andreucci, M Nakamura-Pereira, MMR Amorim, L Katz R, Knobel. The tragedy of COVID-19 in Brazil. Internationcal Journal of Gynecology Obstetrics, July, 2020. Available at: https://obgyn.onlinelibrary.wiley.com/doi/abs/10.1002/ijgo.13300. ] 

29. Moreover, during the pandemic, the number of medical centers that were actually able to perform an abortion procedure decreased to 42 (out 175). In this context, thirteen out of twenty-six states currently lack any access to legal abortion services.[endnoteRef:59] The pandemic has also contributed to overshadow the still ongoing impacts and consequences of the Zika epidemic on the Brazilian population, especially women and children, which is of great concern given the rise of new Zika cases in the country.[endnoteRef:60]  [59:  Article 19. Legal Abortion Map. Available at: https://mapaabortolegal.org/.]  [60:  X Casa. New Zika Cases in Brazil Overshadowed by Covid-19. Human Rights Watch website. 28 May 2020. Available at: https://www.hrw.org/news/2020/05/28/new-zika-cases-brazil-overshadowed-covid-19 ] 

30. In this context, it is essential that Brazil refrains from adopting arbitrary restrictions and ensures access to sexual and reproductive health services safely and freely during the COVID-19 pandemic,[endnoteRef:61]  adopting not only policies to effectively combat the virus, but also measures of protection against violence with a gendered and human rights approach[endnoteRef:62] in order to guarantee, without discrimination,[endnoteRef:63] the right to health, particularly sexual and reproductive health. [61:  Inter alia, UN Office of the High Commissioner of Human Rights, Topics in focus covid-19 and women's human rights, (15 April 2020) Available at: https://www.ohchr.org/Documents/Issues/Women/COVID-19_and_Womens_Human_Rights.pdf; Statement by the UN Working Group on discrimination against women and girls, Responses to the COVID-19 pandemic must not discount women and girls. Available at: https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25808&LangID=E; Joint statement by the Special Rapporteur and the EDVAW Platform of women’s rights mechanisms on Covid-19 and the increase in violence and discrimination against women, COVID-19 and increase in gender-based violence and discrimination against women, 14 of July 2020. The experts urged States, inter alia, to eliminate violence against women and intersectional and cumulative discrimination, during and after COVID-19, and to take measures to ensure safe and sustained access to support services and judicial remedies for women and girls. Avaibale at: https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26083&LangID=E; Inter-American Commission on Human Rights called on Member States to adopt a gender perspective in the response to the COVID-19 pandemic and to combat sexual and domestic violence in this context, 11 April 2020, Available at:  https://www.oas.org/en/iachr/media_center/PReleases/2020/074.asp; UNFPA, Sexual and Reproductive Health and Rights: Modern Contraceptives and Other Medical Supply Needs, Including for COVID-19 Prevention, Protection and Response, 23 March 2020, Available at; https://www.unfpa.org/sites/default/files/resource-pdf/COVID-19_Preparedness_and_Response_-_UNFPA_Interim_Technical_Briefs_Contraceptices_and_Medical_Supplies_23_March.pdf; Inter-American Commission of Women, Violence against Women and the Measures to Contain the Spread of COVID-19, Available at: http://www.oas.org/es/cim/docs/COVID-19-RespuestasViolencia-EN.pdf; UN Women, COVID-19 and Essential Services Provision for Survivors of Violence against Women and Girls, Available at: https://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/2020/brief-covid-19-and-essential-services-provision-for-survivors-of-violence-against-women-and-girls-en.pdf?la=en&vs=3834. See most importantly CESCR Committee, Statement on the coronavirus disease (COVID-19) pandemic and economic, social and cultural rights, 17 April 2020, pars. 11 and 14, Available at: http://undocs.org/E/C.12/2020/1. ]  [62:  CEDAW Committee, Guidance Note on CEDAW and COVID-19, April, 2020; See also, United Nations. Policy Brief, COVID-19 and Human Rights: We are all in this together (April 23, 2020). Available at: https://www.un.org/sites/un2.un.org/files/un_policy_brief_on_human_rights_and_covid_23_april_2020.pdf ]  [63:  Id.] 


V. 	Suggested questions
31. The CRR respectfully requests that the Committee asks Brazil to report on the following: 
(a) the steps being taken to reduce MM specially among women of African descent and young women, including to (i) ensure women’s right to safe motherhood and affordable access for all women to adequate emergency obstetric care; (ii) provide adequate professional training for health workers, especially on women’s reproductive health rights, including quality medical treatment during pregnancy and delivery, as well as timely emergency obstetric care; and (iii) reduce preventable maternal deaths through the implementation of appropriate policies that take into account the disproportionate impact that lack of access to quality maternal care has on women from marginalize communities, especially of African descent, in line with previous recommendations made this Committee and other treaty monitoring bodies.
(b) whether, when and how Brazil plans to repeal or amend its abortion laws to liberalize abortion and the steps being taken to at least ensure and guarantee effective access to legal and safe abortion in the country, including in the rural and marginalized areas, by allowing abortion as a minimum when the life or health of the woman is at risk or when the pregnancy is a result of rape or incest or is not viable. The right to access a safe and legal abortion should be always be guarantee in cases of girls and adolescents facing a forced pregnancy.
(c) the steps being taken towards the victims of the Zika epidemic and their families, including (i) access to quality and comprehensive information about the virus and the options available to guarantee their right to reproductive health; (ii) access to comprehensive reproductive health services, including contraception, quality maternal health, and termination of pregnancy services when needed; (iii) the provision of reasonable accommodations, including welfare plans, that guarantee the full inclusion of and support for the development of children with disabilities; and (iv) the protection of the right to an adequate standard of living through the provision of access to sufficient, safe, acceptable, physically accessible, and affordable water for personal and domestic use.
(d) the steps being taken to recognize that sexual and reproductive rights are essential health services which must continue to be provided during the COVID-19 pandemic and thus the steps taken to remove all legal and administrative barriers to access reproductive health services, particularly abortion services, access to contraceptives, emergency contraceptive, and access to maternal health care.
(e) what measures are or will be implemented, including measures with a multi-layered approach to alleviate gender-based discrimination in access to comprehensive quality reproductive health care services and that are in practice accessible to all, taking into account the needs and situation of marginalized women and women pregnant as a result of sexual violence.
32. We appreciate the Committee’s longstanding commitment to reproductive rights and to the eradication of discrimination in the provision of reproductive health care. If you have any questions, or would like further information, please do not hesitate to contact the undersigned.
Sincerely,
[image: ]
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