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The Center for Military Human Rights Korea (CMHRK) presents this report to update related information submitted in March 2019 and refute the Government of the Republic of Korea (ROK)’s response, submitted on 17 September 2020, to the United Nations Human Rights Committee (HRCttee). This report describes recent data and situations of human rights within the military and suggests relevant recommendations.[footnoteRef:1] [1:  A/HRC/53/11, para. 139.67: Continue and strengthen efforts to improve human rights in the military; Inside barracks: Military life still a scarring experience for many (koreaherald.com); Netflix’s D.P. stirs memories for South Korean ex-soldiers, from bullying to PTSD | SCMP; DP: Netflix's South Korean show exposing the military's dark side - BBC] 
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I. [bookmark: _Toc145360239]Right to Life – Article 6; LoIPR 11
The number of total suicides of soldiers in the past six years amounted to 314, and more than half of the suicides were committed by low-rank career-soldiers.[footnoteRef:2] Unfortunately, the Government does not provide detailed data on military suicides and still discriminates against suicide soldiers in compensation and benefits.[footnoteRef:3] Though the military introduced numerous suicide prevention programs,[footnoteRef:4] the rank-and-file officers are not well looked after and pressured from both top and bottom, yet they are still reluctant to ask for counseling as it might negatively impact their careers. Meanwhile, 35,456 soldiers were discharged in the middle of their mandatory service due to mental illness or maladjustment from 2017 to the first half of 2023.[footnoteRef:5] However, about 83% of adult able-bodied men are assigned to active service nowadays, which is almost twice as high as the 1980s’ rate (45.4%), despite the standing military force size’s decrease to 558,000 in 2022. Moreover, a soldier might be neglected by his commander even after an explicit call for help.[footnoteRef:6] Lastly, it is worried that the military misuses the enlisted personnel, deploying them in natural disasters, resulting in loss of life. It may only be legitimate with sufficient preliminary risk assessment, minimum tutorial training, and a supply of safety gear.[footnoteRef:7]  [2:  Information disclosed by the Ministry of National Defense in July 2022 and 2023 to the CMHRK: Military Suicide Cases
]  [3:  Even though the Military Personnel Act Article 54-2, Para. (2), newly added in 2022, acknowledges in principle that the death of a soldier who died during the mandatory service period is in line with the duty, the Ministry of Patriots and Veterans Affairs may decide not to grant any beneficiary status to the bereaved family on the basis of the Act on the Honorable Treatment of and Support for Persons of Distinguished Service to the State and the Act on Support for Persons Eligible for Veteran’s Compensation and their Enforcement Ordinances’ Attached Tables. Particularly the Government tends not to confer the patriot status to suiciders, arguing that the death is not ‘directly’ caused by the essence of military service, or it is not ‘directly linked’ to the protection of national security. The CMHRK insists that soldiers during mandatory service are essentially doing a work directly linked to the national defense and that the State bears obligation to safely return soldiers to home.]  [4:  18 Green Camps and 4 Blue Camps, respectively operated by the Army and the Navy for those having trouble in adjustment, have shown relatively low rate of retention (i.e., continuance of military service): the average rate of retention in recent five years was 68.26% according to the information disclosed by the Ministry of National Defense to the CMHRK in 2022.]  [5:  Information disclosed by the Ministry of National Defense in August 2023 to Lawmaker Im Byeongheon: 79.8% of the intermediate discharged soldiers had mental conditions, and 21.2% had difficulty in adjusting themselves to the military life. This means that about 4,500 soldiers are released from the military obligation due to psychological issues every year. As the military service lasts only for 18 months, it is implied that the military is conscripting too excessively.]  [6:  Left unattended, seaman dies by suicide following bullying: rights group | Yonhap News Agency; Soldier in critical condition after suicide attempt following ‘bullying by superiors' (koreaherald.com)]  [7:  In July 20223, a marine lance corporal was swept by a torrent and found dead. He was sent to a sandy river with ‘rainboots’ and without ‘air jacket’ right after a big flood in Yecheon. The marine is a gunner, and his unit was from another province (Pohang). A total of eight marines were swept, three were floated, and only two survived. It was found that the Marine 1st Corps Commander instructed to step into the water unlike the previous decisions of rank-and-file soldiers (searching in the bushes in the riverbank). The commander visited the river and saw photos (for public relations) of marines in the water but did not say a word about safety. The MND and the 1st Corps commander refuses to accept any liability, except for moral responsibility. Marine Corps' search operations without life vests under scrutiny (koreaherald.com)] 

Suggestions: the Government should (1) provide the public with detailed statistics and information regarding military suicides, (2) implement an evidence-based, gender-sensitive and medical prevention system in cooperation with the civil experts, and (3) rigid punishment of those who caused or stood by the deaths. The military should (4) provide lower-ranking officers counseling sessions outside the military chain of command. Also, the Government should (4) amend the laws to eliminate irrational discrimination between honorable deaths and suicides during the mandatory service period. Lastly, the Government should (5) reduce the conscription rate and (6) provide proper financial compensation, social benefits, and psychological service to interim-discharged soldiers whose illness occurred or worsened during the military service and the bereaved family members of soldiers who committed suicide due to human rights violation.
II. [bookmark: _Toc145360240]Torture, Personal Liberty, and Reparation – Articles 2, 7, and 9; LoIPR 13 and 8
In spite of numerous policies and measures taken to tackle many forms of violence in the military, the issues continue while the root causes are not eradicated.[footnoteRef:8] From 2019 to June 2022, 1,839 soldiers reported sex crimes in the military, and it is on the rise, but the rate of indictment remains below half[footnoteRef:9] even though the sex crimes have not been subject to complaint since 2013. Besides, the most common disciplinary action imposed upon the career-soldiers for sexual misconduct was the reduction in salary (39%), which is considered a minor penalty, and it was the reduction of furloughs in the case of the enlisted personnel.[footnoteRef:10] Digital sex crimes are increasing, too.[footnoteRef:11] Moreover, from 2017 to 2022, a total of 6,050 cases of battery and 382 cases of cruel treatment were investigated, but 59.1% and 54.2% were not brought to trial, respectively, and only 0.2% and 0.3% were actually imprisoned while most of them were fined (15.6% and 13.6%).[footnoteRef:12] According to a recent poll in 2021, 42% of adult men who served in the military after 2016 answered that they have directly experienced maltreatment, 95% of whom were exposed to verbal abuse and 6% to sexual assault, while 72% of those reservists felt the punishment was inappropriate.[footnoteRef:13] One-third of those who were exposed to sexual offenses did not report the case since they thought nothing would happen, according to a survey of the MND in 2019.[footnoteRef:14] [8:  A/HRC/53/11, para. 139.66 Review the prevention and protection mechanisms on sexual violence in the military]  [9:  According to Lawmaker Kim Kihyeon, 2022 National Inspection: sex crimes in the military or by the military personnel.
According to the information disclosed by the Ministry of National Defense to the CMHRK.
* (Sexual) Harassment usually do not involve ‘physical contact’; (sexual) violence includes rape and molestation, etc.]  [10:  According to Lawmaker Song Gapseok, 2022 National Inspection: Reported Cases of Military Sexual Misconduct
According to Lawmaker Song Gapseok, 2022 National Inspection: Disciplinary Actions on Military Sexual Misconduct
* Guardhouse detention is replaced by ‘military discipline training’ as of 5 August 2020.’]  [11:  According to Lawmaker Jeong Seongho, 2022 National Inspection: Digital Sex Crime in the Military.
]  [12:  Information disclosed by the Ministry of National Defense to the CMHRK in July 2022 and 2023.]  [13:  According to Lawmaker Lee Sujin (Global Research. Co., Ltd.: online survey – 28 and 29 September 2021 – 500 reserved personnel in their 20s and 30s who served as enlisted personnel participated): The survey included some of reservists who served in the military before 2016, showing higher rate of maltreatment experience; the overall average was around 60%.]  [14:  South Korean Military Struggles to Root Out Sexual Assaults - The New York Times] 

In addition, despite several types of internal counseling systems in operation, confidentiality and effectiveness seem inadequate. Firstly, the number of counseling cases fluctuates as the disposal thereof is inappropriately dealt with or under the command influence.[footnoteRef:15] Besides, the working condition of counselors specialized in barrack life (including sexual agony advisers, etc.) appears relatively poor.[footnoteRef:16] Their job security is under the command influence, and the counseling logs may be exposed to the commanders.[footnoteRef:17] While there is a legal clause to punish those who broke the confidentiality of a reporter, its coverage has flaws, and nobody was actually punished thereby.[footnoteRef:18] Notwithstanding the new Military Court Act’s transference of sex crime jurisdiction to the civilian courts, revictimization remains within the military jurisdiction; each revictimization must be ‘combined’ as concurrent crimes to the sexual offense to be tried before a civilian court. Such attempts of retaliation or counter-accusation often revictimize the victims of sexual crimes.[footnoteRef:19] A series of incidents have occurred in which a commander attempted to search whistleblower(s).[footnoteRef:20] Furthermore, the external helpline is not well-equipped either. Though the Military Human Rights Protection Officer (i.e., the Defender) under the NHRCK as of July 2022,[footnoteRef:21] the independence of personnel or budget is not guaranteed, and the military may interrupt the Defender’s work for arbitrary reasons. Additionally, only about 20 staff personnel cover the whole nation and 500,000 soldiers, and the office per se is merely a concurrent duty.[footnoteRef:22] Moreover, as the NHRCK is not fully independent from the President’s influence, its effectiveness has been questioned.[footnoteRef:23] According to the NHRCK, the non-acceptance rate grew compared to the previous year, though the total number of received cases increased.[footnoteRef:24]  [15:  Information disclosed by the Ministry of National Defense to the CMHRK in July 2023: Each Force’s Counseling Calls.
Information disclosed by the Ministry of National Defense Investigation HQ to the CMHRK in July 2023: Help-Call Center.
Note that the Help-Call Center processes their cases by providing psychological support (15.8%→32.9%→32.0%→36.6%), suggesting solutions (38.5%→33.2%→32.5%→27.4%), transferring to a commander (14.0%→17.8%→18.9%→17.9%), and giving information (31.1%→15.3%→15.4%→16.6%), while only small portion of the cases were transferred either to the military police (or civilian) or an inspector-general’s office from 2020 to June 2023 (0.51%→0.88%→1.13%→1.08%).]  [16:  According to an NGO’s survey report presented in the National Assembly in August 2022, jointly studied with the Korean Public Service and Transport Workers’ Union, it is said that 400 out of 630 current counselors participated the survey, and the average client number per counselor was 943.7 soldiers (min 20 to max 2,500). 45% of the respondents said that they work more than 40 hours per week, and 50% answered that they work on holidays, too. The rate of PTSD symptoms reached 18.8%, which is triple of the Fire Fighters (5.7%). 17.5% of them experienced suicide of their clients.]  [17:  According to the Decree on the Operation of Counselors Specialized in Barrack Life Article 22 allows a unit commander to demand a report of counseling sessions when 1) there is a threat to life, 2) a client is infectious, 3) a counselor recognized a risk of suicide, desertion, or other accidents, 4) there is a need to process anonymized data for academic purposes. Furthermore, Article 27 states that ‘the rater should evaluate a counselor rigidly when there is a suicide case’, shifting the responsibility. According to the survey in Note 15, the average career length was only 4.5 years as 63% of them are 2-year contract workers (with a year extension after third year). Also, they are subject to 7 to 19 times of performance evaluation.]  [18:  Framework Act on Military Status and Service Article 44 (Protection of Informant’s Identity) No person who is aware of another person who has filed a report or petition, etc. (hereinafter referred to as “notification, etc.”) under Article 43 (hereinafter referred to as “informant”) shall inform, disclose or report the informant’s personal information or any facts implying the informant’s identity to any third person: Provided, That this shall not apply when the informant consents thereto.
Article 52 (Penalty Provisions) (1) A person who, in violation of Article 44, has informed, disclosed or reported any of an informant’s personal information or any facts implying the informant’s identity to any third person shall be subject to maximum three years of imprisonment with labor or a fine not exceeding thirty million won.]  [19:  In March 2023, a female air force technical sergeant was disposed with suspension of indictment by the military prosecutor, in spite of the NHRCK’s urgent action to postpone any decision of indictment in February 2023, for she trespassed another victim’s residence. However, the prosecutor knew as the female noncom was a victim of a series of sexual molestation by a warrant officer. Her trespassing was a result of the sex offender’s coercion. She raised a constitutional complaint in June 2023. In April 2020, a male officer was sexually harassed by four male noncoms in a unit affiliated to the Missile Command. The perpetrators not only collected ‘petitions’ from the colleagues but also searched for the reporter. See A/HRC/53/11, para.139.65: Review the protection and prevention mechanisms on sexual violence in the military, prevent retaliation against those who reported sexual violence and ensure the rights to justice and remedies for victims]  [20:  In May 2021, an army commander of a unit under the Army 3rd Division summoned the executive staff and the rank-and-file soldiers for ‘five’ months just to find out who reported his misconduct (summoning 300 soldiers at midnight while drunken in 2020). In May 2021, a low-rank officer asked for a help due to stress, but his commander treated him as a ‘burden’, commenting “Are you going to kill yourself or what? A man shall not die.” In June 2020 ,the commander of the Korea Army Forces Athletic Corps attempted to crack down a soldier who reported a case of bullying to a local newspaper company. ]  [21:  [Press] On the Passage of the Ragged Military Human Rights Protector - (CMHRK); [Press] Civil Societies Submit Opinion Joint-Letter to the Democratic Party’s Military Sex Crime TF - (CMHRK)]  [22:  NHRCK Act Article 50-2 (Military Human Rights Protection Officer) A full-time commissioner appointed by the President pursuant to Article 5 (2) 2 shall hold a concurrent position as a military human rights protection officer.
Article 50-4 (Visits to Military Units for Inquiry) … (2) Where a military human rights protection officer intends to pay a visit to a military unit for inquiry … he or she shall notify the head of the relevant military unit of the purpose, date, place, etc. in advance: …; (3) Where matters involving national secrets in the military, diplomacy, and inter-Korean relations are likely to have a significant impact on the national welfare, or to cause hindrance during national emergencies or to military operations, and where there are other special circumstances under which receiving a visit for inquiries under paragraph (1) would be difficult, the Defense Minister may request that a visit for investigations be suspended, by explaining the reasons therefor. In such cases, the Commission, etc. shall immediately suspend such visit where the reasons are explained, but may resume the visit immediately after the reasons cease to exist. ]  [23:  For instance, in August 2023, the Defender refused to attend a standing meeting, summoned by the Chairperson to discuss a matter of ‘urgent action’ to intervene the criminal investigation of a marine colonel under the crime of insubordination and disciplinary investigation thereon under the misconduct of public media exposure (that the colonel had a live interview on a national television) without a prior permission. On 29 August, the NHRCK decided to reject the request for urgent action, for (1) there is no urgency, and (2) the victim lodged an administrative lawsuit (i.e., a self-help measure). However, it was the NHRCK’s fault to hold the meeting too late, and the lawsuit was about ‘revocation of the dismissal from the office’ not the disciplinary action or the criminal investigation. The Officer sued the human rights defenders who criticized such a negligence of duty, claiming for about USD 37,397.16 to each on 4 September 2023. ]  [24:  According to the press release by the National Human Rights Commission of Korea on 29 June 2023, the total rate of processing cases increased by 74.2% after the Office’s establishment. However, most of those decisions were ‘non-acceptance’ (i.e., dismissal). From July 2021 to June 2022, 47 out of 489 cases were accepted, recording 10% of acceptance rate, but it turns out only 69 out of 852 cases were accepted from July 2022 to June 2023, i.e., 8% of acceptance rate. The drop of acceptance is observed under a conservative administration, emphasizing the national security over other values. For instance, from 2009 to 2013, the NHRCK dismissed 74% of the allegations of abuses in the barracks and admitted 6.4%. Rights watchdog rejects most reports of abuse in barracks | Yonhap News Agency] 

Lastly, in terms of arbitrary detention, the National Assembly abolished the military guardhouse in the Military Personnel Act, replacing it with ‘military spirit (discipline) training’ and adding ‘reduction in salary.’ However, the CMHRK would like to shed light on two aspects: firstly, it is regrettable that the military did not suspend the execution of detention in the military guardhouse immediately but waited another six months until the law became effective on 5 August 2020. Hence, about 352.8 conscripts on a monthly average were arbitrarily detained additionally.[footnoteRef:25] On the other hand, the National Police Agency has declared a moratorium on execution since 2014, making the disposition of ‘detention in guardhouse’ as a ‘suspension from the workplace,’ i.e., an extension of the mandatory military service period. Another problem is the residual clauses in other laws. While the Constitutional Court found the clause unconstitutional on 24 September 2020, its ruling only affected the former Military Personnel Act. However, two other Acts still have ‘guardhouse detention’ as a mode of disciplinary action: (a) Act on the Establishment and Operation of the Conscripted Police Unit and (b) Act on the Establishment of Auxiliary Fire Fighter Unit. [25:  Information disclosed by the Ministry of National Defense to the CMHRK in June 2020.] 

Suggestions: the Government should (1) apply the military laws more rigidly and ensure the integrity of the judiciary to establish justice, (2) introduce multi-layered and cooperative victim protection regimes along with comprehensive secrecy clauses, including not only the informant but victims and other third-party helpers, etc., and severe punishment of confidentiality violators. Moreover, the Government should (3) legislate a law that explicitly defines and punish ‘torture’ in line with international laws. The Government should (4) reinforce the independence of the NHRCK and the Defender, supplementing the quota of personnel and budget, empowering the right to visit military bases without prior notice, and removing the Defense Minister’s power to stop the work of the Officer. The Military should (5) be open to civil societies[footnoteRef:26] and the public unless there is a concrete risk not only to promote transparency but to promote the fundamental rights of the conscripts and officers to meet any external helper, including family members and human rights defenders.[footnoteRef:27] Lastly, the Government should (6) immediately nullify legal provisions for guardhouse detention and apologize to those who were arbitrarily detained at least during the interim period between the law’s passage and its enforcement in the first half of 2020.  [26:  Decree on Unit Management Article 265, Paragraph (4), Subparagraph 4: Media publicity and Counteraction against illegal interruption of organizations unrelated to the death incident: … (e). to report of a case of illegal interruption by an organization unrelated to the death incident and to take a legitimate legal counteraction.]  [27:  See the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (A/RES/40/34) in 1985; ECOSOC Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary, Summary Execution in 1989; UN Declaration on Human Rights Defenders (A/RES/53/144) in 1989.] 

III. [bookmark: _Toc145360241]Right to Fair Trial – Article 14; In relation to LoIPR 13 and 19
A critical change was made to the Military Court Act in September 2021, effective as of 1 July 2022, based on the death of Air Force Master Sergeant Lee Yeram[footnoteRef:28] after sexual molestation and revictimization in May 2020. The National Assembly amended the Military Criminal Act by (a) transferring the military’s jurisdiction over crimes before enlistment, crimes that caused a soldier’s death, and crimes of sexual violence to the civilian counterparts;[footnoteRef:29] (b) transferring the military appellate jurisdiction to the Seoul High Court; (c) ensuring five-year of office term of military judges; (d) moving up the commandership of military prosecutors to the Minister and/ or the Chiefs of Staff of each force, (e) abolishing convening authority and non-jurist adjudicator in the peacetime; and (f) introducing some deliberative bodies.[footnoteRef:30] However, the law still allows some loopholes that the military officers or the Minister may intervene in the administration of military justice.[footnoteRef:31] Furthermore, the jurisdiction clauses lack clarity, creating controversies over the jurisdiction of a death case.[footnoteRef:32] Essentially, the military judicial officers are still subordinate soldiers (e.g., staff judge advocates) of a commander, from whom the military judges, prosecutors, and public defense counsels are selected (and rotated). The court’s appearance of independence and fairness is not observed.[footnoteRef:33]  [28:  Sergeant found dead was part of same unit as servicewoman who committed suicide; More indictments in officer's sexual harassment suicide; How hierarchy and toxic masculinity fuel sexual abuse in South Korea's military - KOREA PRO; Air Force Recognizes Noncommissioned Officer's Suicide as Line of Duty Death l KBS]  [29:  Note that sexual harassment (mostly without physical contact) remains in the disciplinary jurisdiction of the military. Besides, the military’s initial investigation often causes problems. In March 2023, it was reported that an airman reported eight-month-long collective sexual harassment by other airmen against female air force officers, commenting their appearances in a notepad and fabricated photos by computers. The Air Force did not transfer the case over two months, and even one of the staff asked the reporter to delete the evidence ‘to prevent revictimization’ before investigation started. After the media coverage, the case was transferred to the civilian on 19 May.]  [30:  Military Court Act Article 4-2 (Military Court’s Operating Committee) … (2) 1. A high-level official with legal license nominated by the Defense Minister; 2. Five chief judges of each military court; 3. Each head of the Military Legal Affairs appointed by the Chief of Staffs under Article 21 of the Military Personnel Act.
Article 23 (Appointment and Affiliation of Military Judges) (1) A military judge shall be appointed by the Defense Minister with an approval of the Military Court’s Operating Committee after the deliberation of the Personnel Committee on Military Judges; (2) Military judges shall be affiliated to the Ministry of National Defense.
Article 22-2 (Personnel Committee on Military Judges) … (4) 1. A military judge; 2. A judge recommended by the Chief Justice; 3. A public prosecutor recommended by the Minister of Justice; 4. An attorney recommended by the President of the Korea Bar Association; 5. Two law professors, each recommended by the President of Korea Legal Professor’s Association and Law School Association; 6. Three officers, each recommended by the Chief of Staffs; 7. Two experts with reputation and rich experience in specialized areas without legal license – one or more should be a woman; (5) The Chairperson of the Committee shall be nominated or appointed among the committee members by the Defense Minister.]  [31:  One example is the criminal proceeding of the former Head of the Air Force Legal Affairs Office, whom the special prosecutor accused of breach of Article 5-9 (Aggravated Punishment of Retaliatory Crime). He was charged for ‘compelling interview’ with a military prosecutor of the Ministry of National Defense who was in charge of applying a pre-trial detention warrant against a civilian worker in the High Military Court, stating that it is necessary to investigate the case as the civilian worker might have acted under the Head of the Legal Affairs Office. Special counsel indicts eight in suicide of sexually abused Air Force sergeant (koreaherald.com). However, the Seoul Central Court found him not guilty, for the scope of the legal provision’s protection does not include ‘investigators’ but only ‘witness,’ while acknowledging all the inappropriate phone calls and his interference on 29 June 2023. He was demoted from a general-level rank to a colonel just before reaching retirement timing, but he lodged a revocation lawsuit, too. Air Force general demoted for covering up sexual assault (joins.com).]  [32:  According to the KBS news report in March 2023 and the Presidential Truth Commission on Deaths in Military’s report in August 2023, there was a female noncom who was found dead with a written note, indicating that her experience of sexual assault back in 2017 caused her to take own life away. The Army delayed ‘transference,’ arguing that it is unclear whether to apply the new law since the death happened after July 2022 or not since the crime is about the sexual assault from 2017. “Being Raped” A Female Noncom Died, Leaving a Note … Military Hushing | KBS News (in Korean); another case is of a marine colonel who was charged with the insubordination on 2 August, for he did not ‘exclude’ a two-star general from the suspect list in the investigation report to be transferred to the civilian police. The Defense Minister argues that the Minister holds a power to direct the Marine Corps Commander in regard to investigation (and that his instruction was to ‘withhold the transference’), but the final transference did not include the high-rank suspects. Nonetheless, the Presidential Decree clearly states that a crime outside of military jurisdiction should be transferred to competent authorities “without delay.” Even if the military has the authority to close the ‘demise case’ under the Military Court Act Article 264 (postmortem), it is the civilian authorities that ‘confirm’ the cause of death under the Military Court Act Article 2 (2) 2. See Marine Corps' search operations without life vests under scrutiny; Former top Marine investigator rejects military prosecution's inquiry over his alleged insubordination - The Korea Times; Corporal Chae's case - The Korea Times; Defense Ministry Orders Review of Probe into Ex-Marine Investigator l KBS; Military court denies arrest warrant for ex-Marine investigator over alleged insubordination | Yonhap News Agency; Ex-Head of Marine Death Probe to Sit for Grilling over Insubordination l KBS.]  [33:  CCPR/C/GC/32, Paras. 22-23.… Second, the tribunal must also appear to a reasonable observer to be impartial. … The provisions of article 14 apply to all courts and tribunals within the scope of that article whether ordinary … or military …] 

Suggestions: the Government should (1) abolish the military court during peacetime or remove the military’s jurisdiction over crimes whose nature is not military and crimes of severe human rights violation, and (2) repeal military prosecutors and police investigators or at least make them affiliated to the civilian authorities instead of the Ministry of National Defense and the Chiefs of Staff, as well as (3) guaranteeing the independence of military judicial officers and punish those who exercise unlawful influence, including direct superiors, senior officers, and others. Besides, (4) the Defense Minister should not have the power to change ‘ratione personae,’ as it should remain at the discretion of the judiciary only.[footnoteRef:34] In addition, (5) the civilian authorities should handle every death of soldiers. The Government should ensure (6) punishment of every responsible commander and soldier with proportionate penalties without generosity for the perpetrator’s service or contribution to the State and make sure that simply retiring from the office or leaving the military is never a proper punishment.  [34:  Military Court Act Article 2 (ratione personae) (4) Notwithstanding the crimes under Paragraph (2), the Defense Minister may decide to indict such cases before a military court when there is a reason to ensure national security, military secrets, or other circumstances equivalent thereto. Provided, That it may not be applied to a case when it is already indicted before a civilian court.] 

IV. [bookmark: _Toc145360242]Prohibition of Forced Labor – Article 8; In relation to LoIPR 21 and 14
Recently, there has been a concern that the ROK military service violates the International Labor Organization Convention No. 29 (Forced Labor Convention, 1930). The mandatory military service of the ROK consists of many types: active service, reserved service, supplementary service, preliminary service, wartime labor service, and alternative service. Each offers several different ways of performing the service duty. The current military service system has an issue of forced labor, too, in relation to, inter alia, the supplementary service[footnoteRef:35] as the service is not military in nature, which is recognized as an exception by the ILO Convention. In fact, most of the supplementary service personnel are graded ‘4th Tier,’ meaning that they are not physically or mentally suitable for active-service, by the conscription exam that every man has to take when turning 19-year-old. They are deployed as ‘social work personnel’ in five areas: administration, social welfare, public health and medicine, education and culture, environment and safety, e.g., city halls, courts, subway stations, sanitoria for elders and persons with disabilities, special education institutions, etc. There are about 60,000 social work personnel.  [35:  It includes persons found to be capable of serving on active duty as a result of a draft physical examination, but not determined as those subject to enlistment in the military as active duty soldiers due to the supply and demand conditions of the armed forces (Military Service Act Article 5 (1) 3 (a)).] 

Although they are trained in basic military drills for four weeks, their status is managed by the Military Manpower Administration, which holds the authority over call-up, extension, and discharge of service, and their job and tasks are managed by each institute, which has the authority over leaves and disciplinary actions. Even though the Government argues that the service is optional, meaning that those who are assigned to ‘supplementary service’ may choose to serve the military in active service as well,[footnoteRef:36] the fact that their physical condition does not meet the standards for active service implies that the ‘choice’ in the Statute cannot be genuine; besides, they are first assigned to ‘supplementary service’ and given a choice to serve in the military, not the other way around. Meanwhile, as the competent authorities are divergent and their responsibilities are dispersed, many social work personnel suffer from workplace harassment, but they do not have legal protection.[footnoteRef:37] In March 2022, a group of social work personnel submitted a notice of establishment of a labor union to the Central Regional Labor and Employment Office’s Uijeongbu Branch, but it was rejected because the social work personnel holds a special status as a person performing military service and treated as quasi-government officials. The ILO Committee of Experts on the Application of Conventions and Recommendations requested similar laws of Egypt in 1998 (Direct Request, published in the 87th ILC session) and Türkiye in 2018 (Direct Request, published in the 107th ILC session) to be amended.[footnoteRef:38]  [36:  The Government amended the Military Service Act Article 65 (Change, etc. of Assignment to Military Service) (8) If a person falling under any of the following subparagraphs wants to perform active service or serve as a member of the social work personnel, the director of the competent regional military manpower office may revoke the relevant disposition and change his assignment to military service, as prescribed by Presidential Decree:  <Amended on Mar. 21, 2017; Apr. 13, 2021>
1. A person in supplementary service (limited to social work personnel and those in supplementary service subject to the call-up of social work personnel, and excluding those assigned to supplementary service under paragraph (1) 2 or those whose military service disposition is changed under the former part of paragraph (11)); … (Note that the excluded persons are discharged from the other from of military service due to mental or physical illness).]  [37:  The military personnel or other government officials are excluded from the scope of the Labor Standards Act Article 76-2 (Prohibition against Workplace Harassment) No employer or employee shall cause physical or mental suffering to other employees or deteriorate the work environment beyond the appropriate scope of work by taking advantage of superiority in rank, relationship, etc. in the workplace (hereinafter referred to as "workplace harassment").
In addition, according to the recent survey in 2023 on 350 social work personnel by the Social Work Personnel Union, GongGam Human Rights Law Foundation, and Workplace Gabjil 119, about 64% responded that they experienced a form of workplace harassment (twice of that of ordinary employees, 30.1%). The most common form of harassment was verbal and physical abuse (44%, a triple of that of ordinary employees, 14.4%), resulting in suicidal impulses of 28%.]  [38:  While noting these explanations, the Committee considers that a service cannot be deemed voluntary by the fact that a person may apply for exemptions. The Convention encompasses work or service for which people have not offered themselves voluntarily. The Committee further considers that although the young people concerned may render services useful to the local population under the Act on general civic service, these could come under the definition of minor communal services only if performed by the members of the community concerned, as stipulated in Article 2(2)(e). (Egypt)
The Committee therefore requests the Government to take the necessary measures to repeal section 10 of the Military Service Act, No. 1111, regarding assigning conscripts in the surplus reserve to work for public bodies and institutions to bring national legislation in line with the Convention and indicated practice, …Türkiye)] 

In addition, excessive conscription is often causing problems. In 2017, an army four-star general, Mr. Park Chanju, was accused of abusing conscripts like ‘slaves’ along with his wife (a civilian).[footnoteRef:39] The Government decided to abolish the ‘housekeeping soldier,’ which was provided to support the generals’ command; however, the generals often mistreated the conscripts. It was often used as a ‘flower post’ for the wealthy family’s sons who believed it to be ‘comfortable’ and ‘safe.’ He was acquitted based on the agreements with the victims, but he was convicted for his other briberies in November 2019. Unfortunately, the mistreatment of the enlisted personnel persists in July 2023, too. In the Army 9th Division, a former and the current Division leader have exploited the soldiers assigned to welfare and convenience facilities (restaurants and motels). A similar allegation was confirmed in welfare and convenience facilities under the Army 1st Corps. The soldiers worked overtime and were exposed to verbal and physical abuse. It was found that the Division deployed about eight extra soldiers (the table of organization is two). The soldiers also had to serve some unique dishes when the commander (and other key figures) demanded even on regular holidays.[footnoteRef:40] The Army surceased all welfare facilities for a month and launched a nationwide review.  [39:  South Korean general, wife accused of treating conscripts like ‘slaves’ | Stars and Stripes; [Newsmaker] 'Housekeeping soldiers': ugly face of South Korean military (koreaherald.com)]  [40:  Army officers accused of workplace abuse (koreaherald.com); South Korea’s high court rules on case of soldier slapped repeatedly for failure to salute | Stars and Stripes] 

	[image: 27일 '군인권센터'가 공개한 육군 9사단 지휘부 전용 양식코스요리. 백마모양의 식빵, 백마 캐릭터 티라미수(왼쪽 위부터 시계방향) 등 회관병들이 장시간 노동한 흔적을 엿볼 수 있다. (사진=군인권센터 제공) © 뉴스1  ]
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	Various dishes and desert fruits with hand-made Tiramisu decorated with chocolate
	Different settings: Star- and Crown-shaped napkins for & old and new grill pans for a general and a colonel


Note. The above photos are provided by the victims and distributed by the CMHRK.
The reasoning behind this sort of labor exploitation (or forced labor due to lack of military nature) is that there is, in fact, too much surplus in the number of conscripts. On the other hand, excessive conscription also entails more significant issues with maladjustment, etc. and pejoration of the mandatory military service as somewhat punitive. This perspective is quite alive to see that the first reactionary measure that the Government reviewed against the rise of random violent crimes was to revive the conscripted police,[footnoteRef:41] which was terminated as of April due to the decline in population for active service. The use of conscripted police in public demonstrations was criticized as well, for they are not trained or sufficiently skilled to avoid human rights violations.[footnoteRef:42] Besides, in 2011, the NHRCK recommended the termination of the conscripted police as human rights violations were never eradicated. Meanwhile, the conscripted police have been considered rather ‘easy military service’ as they mostly stay in urban areas. There was a scandal about the son of the then-Senior Presidential Secretary for Civil Affairs, Mr. Woo Byungwoo, who was transferred and assigned to be the driver for Seoul Metropolitan Police Agency’s Vice Chief in July 2015, allegedly due to his family background.[footnoteRef:43] In 2018, the National Police Agency replaced the conscripts with driver officials. In brief, young adults have been viewed as an ‘easy labor source’ for too long, and the cause of national security has been interpreted too broadly under the tension in the Korean peninsula. [41:  Korea plans to revive police conscription to fight crime (koreaherald.com); Korea mulls police conscripts amid crime wave, potentially impacting military - KOREA PRO; 'Don't Ask Why': South Korea grapples with back-to-back 'Mudjima' stabbings - BBC News]  [42:  A/HRC/32/36/Add.2, para. 39 (c) (Special Rapporteur on the rights to assembly’s country visit to the ROK in 2016)]  [43:  The reason that the Police provided why the son was selected was that his drive-cornering skill was nice. Park's aide in hot seat - The Korea Times; Fresh Allegations Raised Against Woo Byung-woo’s Son | TBS] 

Suggestions: the military should (1) reduce the active-service conscription rate and re-organize the military manpower structure, taking the human rights of citizens in uniform into account, (2) ensure that non-military tasks are not assigned to the enlisted personnel who are serving the military as a constitutional obligation, and (3) guarantee the social work personnel with a safe and confidential grievance system, or allow them to establish a labor union. The Government should (4) either terminate the social work service as a whole or provide a genuine choice of service (e.g., exempt the 4th tier population from military service and give an option to serve in supplementary or active service under certain health conditions).
V. [bookmark: _Toc145360243]Right to Conscience and Expression – Articles 18 and 19; LoIPR 21 and 22
Conscientious objectors to the military service in the ROK still have critical obstacles.[footnoteRef:44] The Constitutional Court of the ROK declared that the Military Service Act, which does not provide a non-military alternative service, is inconsistent with the Constitution,[footnoteRef:45] whose effect does not nullify the convicts’ crime records since it did not rule out the penalty clause. It followed the Supreme Court’s acquittal of a Jehovah’s Witness in 2018,[footnoteRef:46] who were indicted in 2013. Later, the President pardoned 1,879 conscientious objectors in December 2019, not including those convicted before the last constitutionality decision in 2011.[footnoteRef:47] This means that not all convicted conscientious objectors are pardoned. Additionally, the effect of the pardon in 2019 did not affect some other regulations on certificates and licenses, causing secondary damages to the pardoned conscientious objectors’ economic lives. For instance, in 2020, the Ministry of Culture, Sports and Tourism canceled the sports-leader certificate of a conscientious objector, convicted in 2012, because the certificate was given before passing two years from conviction back then.[footnoteRef:48] Due to such a blind spot in the law, in March 2019, the NHRCK recommended that the Government should provide other reparative measures, including amnesty, restitution, and expunction of criminal records, in addition to recognition of service (prison) period[footnoteRef:49] in line with the HRCttee’s concluding observations in 2015.[footnoteRef:50]  [44:  A/HRC/53/11, para. 139.34, 48, 76-79, 81-88]  [45:  Constitutional Court Grand Chamber Judgement 2011HunBa379, 383, 2012HunBa15, 32, 86, 129, 181, 182, 193, 227, 228, 250, 271, 281, 282, 283, 287, 324, 2013HunBa273, 2015HunBa73, 2016HunBa360, 2017HunBa225 (Combined), 2012GHunGa17, 2013HunGa5, 23, 27, 2014HunGa8, 2015HunGa5(Combined), Decided on 28 June 2018]  [46:  Supreme Court Grand Chamber Judgement 2016Do10912, Decided on 1 November 2018]  [47:  Constitutional Court Act Article 47 (Effect of Decision of Unconstitutionality) (3) Notwithstanding paragraph (2), any statute or provision thereof relating to criminal punishment shall lose its effect retroactively: Provided, That where a decision of constitutionality has previously been made in a case to which any such statute or provision thereof applies, such statute or provision thereof shall lose its effect from the day following the date on which the decision was made.]  [48:  The decision was revoked by the Seoul Administrative Court in December 2022, but the Ministry decided to appeal. The Court found that such a decision violates the Supreme Court’s and the Constitutional Court’s recent decisions.]  [49:  Act on Assignment to and Performance of Alternative Service’s Addendum Article 2 (Special Cases concerning Assignment to Alternative Service) (2) In the case of paragraph (1), the execution of the punishment shall be suspended under the direction of the prosecutor of the public prosecutor's office who has responded to the court that sentenced the person to a punishment or the prosecutor of the public prosecutor's office having jurisdiction over the present location of the person sentenced to punishment; and the period of punishment already executed shall be included in the service period. In such cases, if a person for whom the execution of punishment is suspended has completed his service as alternative service personnel, the execution of the suspended punishment shall be deemed terminated; (3) Where a person who has been indicted on a charge of violating Article 88 (1) or 90 (1) of the Military Service Act, or Article 15 (9) 1 of the Reserve Forces Act on the grounds of the freedom of conscience guaranteed by the Constitution of the Republic of Korea files an application for assignment after such indictment is cancelled or the final and conclusive judgement of acquittal is rendered, the Commission shall decide to accept it without delay, notwithstanding Article 13 (1), and the applicant shall be assigned to alternative service on the date of such decision. In such cases, the number of days of detention during pendency shall be included in the service period.]  [50:  See CCPR/C/KOR/CO/4, para. 45 (a) and (b).] 

Furthermore, the current alternative service system per se contains several limitations.[footnoteRef:51] Hence, a new constitutional complaint was submitted in 2021, especially, regarding its punitive nature.[footnoteRef:52] First, applicants for the alternative service have to go through a deliberation by a committee, which could result in censorship of conscience, e.g., looking into video-game logs.[footnoteRef:53] Also, in terms of particular ‘ideology,’ the ROK still refuses to acknowledge the socialistic values. An appellate court convicted a socialist in May 2023, although some courts ruled favorable decisions on non-violence beliefs in addition to religious beliefs.[footnoteRef:54] Secondly, the service period (36 months) is twice that of the active service (18 months). They are only allowed to serve in correctional facilities. They also have to sleep and work at correctional facilities; in contrast, the supplementary personnel, who also serve for 36 months, commute to their workplaces, which contradicts the Government’s argument that the length is set to meet the equity with other forms of services. This also creates a problem of long waiting. Even if 500 are called up every year as planned, those who were assigned to alternative service in December 2021 must wait more than three years, during which they may not find quality jobs. The Government plans to increase the number of facilities to 34 by 2025 (1,680) from 22 as of June 2023 (1,176).[footnoteRef:55] Besides, it is pretty ironic that the alternative personnel work at prisons, where they used to be incarcerated for 18 months on average. These sorts of discriminative treatment make the nature of service punitive. In May 2023, the NHRCK also recommended that the Government reduce the alternative service period and provide other facilities to serve.[footnoteRef:56] Third, it is a substantial legal loophole that the alternative service system does not have a route for discharge based on illness or maladjustment.[footnoteRef:57] Even if one feels ill, he may not be released, unlike other service personnel. While it does not seem like an intentional oppression, there must be a solution for this matter soon. [51:  Inside South Korea’s Harsh Alternative to Conscription | Time; In South Korea, Draft Resisters Still Go to Prison. But Now It’s a Job. - The New York Times (nytimes.com); South Korea still punishing conscientious objectors despite promised alternative to military service, activists say - The Globe and Mail]  [52:  Constitutional petition filed against 'punitive' alternative military service law - The Korea Times]  [53:  S Korea to investigate whether conscientious objectors played violent video games | CNN; Fortunately, the court acquitted the defendant in November 2019, but the ruling does not exclude ‘video game’ as a counter-evidence of genuine conscience: 'Shooting game unrelated to conscientious objector's religious conviction' - The Korea Times; 'Fake' conscientious objector given prison term - The Korea Times]  [54:  Court rejects appeal by self-proclaimed socialist seeking alternative military service - The Korea Times; Top court confirms acquittal of man who refused enlistment for nonviolence beliefs | Yonhap News Agency]  [55:  According to the Information disclosed by the Military Manpower Administration in July 2023 to the CMHRK: Waiting List
Note that not every applicant is granted with the status of conscientious objector and assigned to alternative service.]  [56:  The length of service period can be reduced up to six months by amendment of the Enforcement Ordinance of Military Service Act, without additional legislative enactment. In fact, the statutory length of active service is 24 months (Article 18)]  [57:  According to the Information disclosed by the Ministry of Justice in July 2023 to the CMHRK: Doctor’s Appointment
In addition, those who used sick leaves were: 21, 492, and 88 from 2021 to June 2023.] 

Additionally, the increased application of the crimes of insult, etc. and defamation of superiors appears to be worrisome.[footnoteRef:58] In 2012, a captain and a sergeant first class were indicted for insult, etc. to superior, for they each commented on then-President’s decisions and policies on the Twitter; both were convicted in 2013 and sentenced to six months of imprisonment with suspension of execution for a year. In 2016, the Constitutional Court decided to uphold the constitutionality of Article 64 of the Military Criminal Act.[footnoteRef:59] However, this clause has severe problems in two dimensions: restriction on the soldier’s freedom of expression and retaliation.  [58:  Information disclosed by the Ministry of National Defense to the CMHRK in July 2023: Criminal and Disciplinary Cases
* Criminal Cases/ Disciplinary Cases of Insult, etc. to and Defamation of Superior.]  [59:  Military Criminal Act Article 64 (Insult, etc. to Superior) (1) A person who insults his or her superior in a face-to-face encounter shall be punished by imprisonment with or without labor for not more than two years; (2) A person who insults his or her superior by publishing a document, picture, or an image, giving a speech, or openly expressing otherwise shall be punished by imprisonment with or without labor for not more than three years; (3) A person who defames his or her superior by openly stating a fact shall be punished by imprisonment with or without labor for not more than three years; (4) A person who defames his or her superior by openly stating a false fact shall be punished by imprisonment with or without labor for not more than five years.] 

Firstly, in particular, the President of the ROK has dual status according to the Constitution as a head of the State and the supreme commander. However, the law does not discern the difference and criminalizes every ‘negative’ comment on the core political figure by military personnel regardless of the content, mode of communication, and anonymity.[footnoteRef:60] Although courts have acquitted some of the defendants or sentenced relatively lightly, the fact that someone is prosecuted for a verbal or online written comment behind the superior creates a ‘chilling effect,’ and the law fundamentally blocks the soldiers’ healthy participation in the political debate on policy-making. In particular, the military also has a too vague and broad ban on social media use. In 2020, when there was nationwide resentment over the poor quality and quantity of ration for the quarantined soldiers, some units tried to crack down on the whistleblowers and punish them.[footnoteRef:61] Moreover, the NHRCK submitted an amicus curiae before the Constitutional Court in August 2023, underscoring that Article 64(2) of the Military Criminal Act violated the rights to privacy and the freedom of expression of soldiers, as well as the constitutional principles of proportionality and clarity. [60:  In May 2023, Suwon District Court found a former marine guilty of insult to superior, saying “Isn’t Moon Jae-in XXX? He’s Moon Crashed. Moon XXX, Moon XXX. The one who supplies money for the North, that’s XXX.” to his junior conscript. Note that the soldier was also charged with assault, infliction of injury, property damage, etc. In June 2021, an army soldier was sentenced to 6 months of imprisonment with suspension of sentencing, for he commented “Impeach Moon’ to an online news of civil demonstration in Seoul for impeachment and ‘It’s more and more XXX, Moon XXX. Why don’t you do it yourself’ to another news article of military deployment to epidemiological investigation. However, in 2020, a conscript was acquitted by an appellate court; he was charged for saying ‘Moon is failing the politics so badly; it’s XXX. I prefer the former President’ and ‘Isn’t that total commie?’ to other soldiers when he saw a news about the humanitarian aids to the DPRK. Note that he was charged with other crimes, including assault, as well, which was sentenced to fine of KRW 300,000 (about USD 224.38). 
In November 2016, a major was suspended from workplace for three months and lost the revocation lawsuit; his allegation includes online comment on the President, posted on his social media: “Quite a style of the daughter of the dictator;” and a candidate for the Joint Chief of Staff: “what’s golf … a shitty-star general.” ]  [61:  Military toughens regulations on soldiers' use of social media - The Korea Times; Lifting of military ban on mobiles leads to surge in tip-offs about poor conditions (joins.com); Controversies over poor quality of military meals | The DONG-A ILBO] 

What is even more disturbing is that the law is often abused to retaliate or hush victims or informants of human rights violation in the military. In fact, in August 2023, a marine colonel, a former Chief of the Marine Corps Military Police, was booked for ‘defamation of superior,’ for he appeared on a nationwide television news program and protested his innocence that he did not disobey the instruction of the Defense Minister or the Marine Corps Commander and that their orders were illegitimate and illegal.[footnoteRef:62] There is a series of similar incidents.[footnoteRef:63] This is also abused to hush the victims of sexual violence, too. In September 2022, the Supreme Court finally acquitted an air force major who was indicted for reporting a case of sexual molestation by his superior to another subordinate officer in the upper unit. Previously, the Air Force General Court found him partially guilty and sentenced him to a year of imprisonment with suspension of execution for two years. As it is an international standard not to criminally punish an individual’s speech, except inciting hatred or war, the military laws had better be in line with the principle. Even if the necessity to maintain discipline is widely admitted, including speeches behind the superior seems quite excessive. [62:  In addition, he was reprimanded by the Marine HQ Disciplinary Committee on 18 August 2023, for he defended himself and talked about his family life in the KBS program (aired about 30 minutes) on 11 August 2023. The reprimand is the least heavy disciplinary action, but still it is unfair and unjust to punish him based on unlawful reasons.]  [63:  In May 2019, a captain reported on his battalion leader’s corruptions (cussing at subordinates and forcing church attendance, etc.), and he was accused of insult to superior in February 2020. An army major reported a case of forceful collection of money, and he was brought to a disciplinary committee under the insult to superior. In November 2017, an air force lieutenant colonel was finally acquitted by a civilian court; he was indicted for reporting his superior’s corruption. In June 2021, a conscript was constantly bullied by his battalion leader and at last he was brought to a disciplinary committee for he did not salute (however, when walking in a formation, only the senior personnel standing at the left-front salute). The battalion leader even intimidated the soldier’s father, demanding the farther to sign on a written oath not to reveal the whole story.] 

Suggestions: the Government should (1) pardon all the convicts, including those who were convicted before 2011, (2) provide statutory reparative measures, including amnesty, restitution, and expunction of criminal records without discrimination, and (3) reduce the alternative service period to less than 1.5 times of the active service period, when accommodation is required, and provide more options for alternative service so that the personnel may genuinely contribute to the society, or at least increase the number of correction facilities available for alternative service personnel in short-term. The military should (4) abolish the crime of insult, etc. to and defamation of superior (Article 64 of the Military Criminal Act), (5) pardon and compensate those who were convicted thereby, (6) exclude the Defense Minister and the President from the line of ‘superior’ in the Framework Act on Military Status and Service Article 2, allowing the soldiers’ political evaluation on political figures and government policies, excluding military operations and commanding orders, and (7) amend the relevant bylaws and manuals on the use of social media by the service-members to have more clarity and proportionality to balance the interest of national security and individuals’ freedom of expression.
VI. [bookmark: _Toc145360244]Right to Equality – Articles 26; LoIPR 6 and 7
The ROK military is full of multidimensional discrimination: not only the official rank hierarchy but also informally the origin of enlistment (military school cadets and noncom candidates, ROTC officers, undergraduate degree officers, etc.),[footnoteRef:64] age, sex, and gender identity. The most concerning issue, inter alia, is gender discrimination against service-women and sexual minorities. First, even though the Government increased the proportion of female soldiers up to 8.8% of the whole career-soldiers (noncoms and officers) in 2022,[footnoteRef:65] it is pretty low compared to the other militaries: about 17~21% of the U.S.A. in 2021; about 40% of the conscripts and 25% of the officers of the Israel in 2021 were service-women.[footnoteRef:66] Meanwhile, the military academies limit the quota for female cadets to 10%. As noted above, the cadets of the military academies are often considered ‘elites’ and promoted to higher offices. Because of the quota, the cut-off point for female candidates was 10 points higher than males in the Army Academy; 26 points higher in the Navy Academy in 2021; on the other hand, the female cadets of the National Police Academy reached 22% (after abolition of the quota).[footnoteRef:67] The Army Academy even changed the evaluation system to increase the portion of military training subjects and physical tests while reducing the proportion of academic points from 74% to 42%, just to avoid female cadets being graduated summa cum laude in 2014.  [64:  Note that the Air Force is operating a special upper secondary school (16~18 year-old) for the technical non-coms. The graduates are enlisted automatically and serve in the military for at least seven years (mandatory). There are female students as well. The Committee on the Rights of Child has repeatedly recommended the ROK to teach them relevant international human rights and humanitarian laws and to ban any military drill training.]  [65:  Information disclosed by the Ministry of National Defense to the CMHRK in July 2023: Proportion of Service-women
In addition, there was only one case of promotion to a high-level general from 2021 to June 2023: Headmaster of the Army Noncom Academy (a Major General) in January 2022]  [66:  According to the NATO statistics, 20% of the Hungarian armed forces were female in 2019 and 16% in the case of France, 12% in the case of Germany, and 11% in the U.K. Chart: Military Women Remain in the Minority | Statista]  [67:  Information disclosed by the Ministry of National Defense in October 2021 to Lawmaker Ki Dongmin] 

Secondly, the LGBT service-members are exposed to institutional discrimination. The Military Criminal Act Article 92-6 (indecent act) criminalizes the consensual same-sex relationship between male soldiers and civilian workers in the military.[footnoteRef:68] There have been 16 cases of sodomy from 2018,[footnoteRef:69] and six were imposed with administrative sanctions from 2020.[footnoteRef:70] The ROK received eight recommendations during the Universal Periodic Review in January 2023[footnoteRef:71] in spite of the Supreme Court’s change of precedent in April 2022, which acquitted five defendants who were found guilty of sodomy.[footnoteRef:72] The Constitutional Court is still reviewing more than a dozen cases of constitutional complaint from 2016. As some of the constitutional complainants’ indictment was merely suspended, they had to suffer from disadvantageous treatment in personnel matters in the military (delay of promotion, devaluation in performance evaluation, exclusion from the long-term selection, etc.). [68:  Article 92-6 (Indecent Act) A person who commits anal intercourse with any person prescribed in Article 1 (1) through (3) or any other indecent act shall be punished by imprisonment with labor for not more than two years.]  [69:  Information disclosed by the Ministry of National Defense to Lawmaker Kim Kihyun in 2022: 5 in 2018, 2 in 2019, 4 in 2020, 3 in 2021, 2 in June 2022. A corporal was sentenced to 6 months of imprisonment with labor with a year of probation who committed oral and anal intercourse in an office room in 2018. In 2020, a staff sergeant and a corporal were suspended with indictment who committed anal intercourse in a motel. In 2021, a sergeant and a corporal who committed oral intercourse in a quarantine room were sentenced to suspension of sentence.]  [70:  Information disclosed by the Ministry of National Defense to the CMHRK in July 2023: Sodomy Cases
In addition, one officer was disciplined with expulsion, and another with suspension from the workplace. One enlisted personnel was disciplined with a reduction in furlough in 2020. Two enlisted personnel were disciplined with a reduction in salary in 2021. Two enlisted personnel were disciplined with a reduction in furlough in 2022. It is unclear whether they were brought before the court as well or not.]  [71:  A/HRC/53/11, para. 139.141, 143, 149, 152-153, 158-160.]  [72:  Supreme Court Grand Chamber Judgment 2019Do3047, Decided on 21 April 2022] 

Moreover, the issue of transgender soldiers’ open service has not been resolved at all since the death of the first openly transgender soldier in February 2020. The MND still refuses to acknowledge the State responsibility in her death.[footnoteRef:73] Meanwhile, the MND commissioned the Korea Institute for Defense Analyses to study the effect of the open service policy in 2022; however, it does not disclose the outcome. According to the news report, informally disclosed information, the active service personnel opposed the open service with a ratio of 7:3, while the nationals showed slightly higher marks in favor of restricted open service.[footnoteRef:74] It seems that the public is more open to the LGBT soldiers. Although the MND changed the terminology of ‘gender identity disorder’ to ‘gender incongruency’ in February 2021, the deeply rooted prejudice against LGBT personnel has not been tackled in any way. There have been 26 and 20 conscripts assigned to wartime labor service due to gender incongruency in 2021 and June 2022, and 63 and 29 were discharged from the military thereby.[footnoteRef:75] Lastly, HIV-positives are also not allowed to serve in the military regardless of their health condition.[footnoteRef:76]  [73:  Although the Daejeon District Court on 7 October 2021 revoked the Army’s decision of discharge of the late Ms. Byun, for the decision was treating her as a man unlawfully, the Army refused to accept that she died as a soldier, arguing that she died in March 2021, passing the last date of her mandatory service period (28 February 2021). The Presidential Truth Commission in Military Deaths ex officio investigated the case and decided that she died between 27 and 28 February based on the police records on 25 April 2022. The Army accepted that she died as a soldier but denied that her death’s relation to official duty (meaning that she died of personal illness) in December 2022. The National Human Rights Commission of Korea recommended the MND to reconsider the decision of death by the Army on 31 January 2023 (22-Complaint-1001500). The MND has not yet reopened the case until August 2023. Note that the Supreme Court precedent does not allow a plaintiff to appeal the decision of death in the line of duty (Supreme Court Judgement 2017Du42514, Decided on 21 September 2017).]  [74:  Are Trans Allowed to Serve the Military … “Only When Completed Surgery Before Enlistment” (mt.co.kr) (in Korean)]  [75:  Information disclosed by the Military Manpower Administration to the CMHRK in July 2022]  [76:  Information disclosed by the Military Manpower Administration and each military to the CMHRK in July 2022: HIV Diagnosis
On the other hand, in the U.S.A., “individuals who have been identified as HIV-positive, are asymptomatic, and who have a clinically confirmed undetectable viral load will have no restrictions applied to their deployability or to their ability to commission while a Service member solely on the basis of their HIV-positive status.” As of July 2022. Department of Defense Updates Policy on HIV-Positive Service Members > U.S. Department of Defense > Release] 

In the meantime, the MND merely changed the terminology from ‘Homosexual Enlisted Personnel’ in the Decree on Unit Management to ‘Homosexual Service-members’ to include officers and noncoms. The MND constantly asserts that the Decree’s Part 4 Chapter 7, first introduced in 2006 as a ministerial instruction and later merged into the Decree in 2009, provides all the protections needed. The Decree Article 253 proclaims (1) equal treatment, (2) a ban on same-sex activity,[footnoteRef:77] (3) duty of commanders, (4) counseling and discharge (ban on discharge solely based on homosexual orientation), and Article 254 prohibits identification and record of homosexual soldiers as well as request for proof of homosexuality. Article 255 forbids ‘outing,’ except when it is necessary for a military doctor to prevent a suicide accident. Article 256 again bans assault, maltreatment, insult, sexual harassment and assault against homosexual soldiers and forbids commanders to discharge a soldier who came out or forces an AIDS test. It also prohibits the segregation of homosexual soldiers in a hospital or a Green Camp (a program for maladjustment). Nevertheless, in 2019, an army company leader suggested one gay conscript should take ‘conversion therapy’ and explicitly said that he detests ‘homosexuals.’ In December 2018, a naval special counselor for barrack life counseled a gay soldier who had troubles with his own gender identity yet notified the client’s commander of the fact that he attempted to have a same-sex relationship, which led to a series of investigations: three were investigated and suspended of the indictment. The naval military police officers used the same illegal tactics employed by the Army in the 2017 crackdown, demanding the suspects to use ‘gay dating apps’ and sexually harassing them, asking unnecessary questions about personal preference and intimidating them with outings. Moreover, a lesbian naval officer was corrective-raped by her direct superiors consecutively in 2010. While two offenders were sentenced to eight and ten years of imprisonment with labor in the Navy General Military Court in 2018 (the victim reported the case in 2017 when she became a lieutenant), the High Military Court acquitted both of them in 2019. The Supreme Court’s 1st Bench found guilty of a captain (finalized on 18 May 2023), but the 3rd Bench acquitted a lieutenant colonel on 31 March 2022.[footnoteRef:78] The latter defendant is even struggling to come back to the Navy and promoted.[footnoteRef:79] These banal incidents of discrimination signify that the Decree is merely nominal – in fact, there is no reported case of punishment of the violators of the Decree either. [77:  The Decree was not amended after the Supreme Court’s decision in April 2022; thus, it does not specifically excludes the consensual same-sex activities outside of the military bases before or after worktime. However, the Decree on Military Disciplinary Action was amended in May 2023, replacing the ‘indecent act’ with somewhat allegedly neutral term, ‘violation of Article 92-6’ (so that the interpretation may be in line with the Supreme Court’s case law).]  [78:  It is indeed ironical that The Captain was charged with 're-raping' a naval lesbian female officer, knowing that she was raped by a lieutenant commander for multiple times and even had abortion in 2010, meaning that if the captain was guilty then the testimonies made against the lieutenant colonel should also be genuine and credible, unlike the Supreme Court’s decision. The assaulters even said that they "would teach you what a man is" at the time of rape. S. Korean Supreme Court’s inconsistent rulings in Navy sexual assault case draw ire : The Hankyoreh]  [79:  The Seoul Administrative Court on 30 June 2023 dismissed the suit at law to revoke his dishonorable discharge, raised by the defendant. The Defendant appealed thereto on 20 July 2023, which will be heard before the Seoul High Court. His suit at law to promotion (missing out the chance of promotion due to indictment) is pending before the Seoul Administrative Court.] 

Suggestions: the military should (1) eradicate all forms of gender inequality, including sexual orientation and gender identity, by allowing more women to serve in the military and study in the military academies on a voluntary basis and lifting medical or policy obstacles in transgender open service. The Government should (2) repeal Article 92-6 of the Military Criminal Act and pardon, compensate, and expunge the criminal records of the convicts (regardless of the Constitutional Court’s previous decisions), along with public apology.[footnoteRef:80] On the other hand, it should (3) strictly punish those who discriminated against LGBT personnel, including acknowledgment of verbal abuses (hate speech) against LGBTs as a form of sexual harassment or an equivalent misdemeanor. The Government should (4) acknowledge the death of Army Staff Sergeant Byun Huisu as in the line of duty and (5) establish comprehensive and confidential protective measures for LGBT service-members, including gays, lesbians and others, in the legislation, not just in a ministerial decree; proportionate penalties should complement the protection clause. The Government should also (6) review the possibility of allowing HIV-positives with certain health conditions to serve in the military voluntarily. Lastly, it should (7) oblige education on sexual orientation and gender identity throughout all ranks, mainly including the commanders, during training. [80:  Cf. Compensation plan for gay German soldiers revealed – DW – 07/25/2020; Germany receives 178 compensation applications from gay servicepeople over discrimination | AP News] 

VII. [bookmark: _Toc145360245]Rights to Privacy and Self-determination – Articles 17 and 1; LoIPR 20
The Government should respect the freedom of privacy of all individuals and limit its surveillance power to the minimum.[footnoteRef:81] Unfortunately, military intelligence has often been abused for power, even though it must have been most delicately controlled and checked.[footnoteRef:82] Even in 2014 and 2017, the former Defense Security Command (formerly the Defense Security Support Command and now the Defense Counterintelligence Command, hereinafter DCC) unlawfully surveilled the bereaved families of the Sewol Ferry[footnoteRef:83] and planned for military repression of peaceful demonstrators to protect then-President Park Geunhye.[footnoteRef:84] Even though the next president, Mr. Moon Jaein, reduced the power and the personnel of the DCC to some degree,[footnoteRef:85] the current President, Mr. Yoon Seokyeol, restored most of its power, allowed the DCC to decide its own workforce size, and even attempted to confer trans-constitutional power of legal surveillance.[footnoteRef:86] Nonetheless, President Yoon even pardoned six culprits of spying on civilians in August 2023, including those who covered up the martial law plan. The former DCC Commander, a principal offender (so far), Mr. Jo Hyeoncheon, who fled overseas for five years, was arrested in March 2023 but bailed in June 2023.[footnoteRef:87]  [81:  Cf. A/HRC/46/37/Add.6 (Special Rapporteur on the right to privacy’s country visit to the ROK in 2019)]  [82:  In 2019, three officers of the DCC were found guilty and sentenced to a year of imprisonment to a lieutenant colonel and a noncom and to fine of KRW 50,00,000 to a noncom, for they instructed subordinates to write comments on online community websites in favor of then-President (Mr. Lee Myungbak, 2008 ~ 2013). In addition, then-DCC Commander Baek Deuksik was also found guilty of abuse of power and sentenced to three years of imprisonment with labor in 2021. Ex-defense security chief gets 3-year prison sentence in retrial of power abuse case | Yonhap News Agency]  [83:  4 military officers indicted for surveilling families of ferry disaster victims | Yonhap News Agency; Defense security command under fire for alleged political interference - The Korea Times; ]  [84:  Another DSC document emerges containing more specific martial law plans : The Hankyoreh; Plan to deploy tanks in Seoul included in martial law document: Cheong Wa Dae (koreaherald.com)]  [85:  DSC to be dismantled and replaced by “Military Security Support Command” : The Hankyoreh]  [86:  The Decree on DCC included a clause that allows any head of the government bodies and public institutes to ask the DCC to collect and process personal information. The idea was withdrawn by the MND in the final proposal.]  [87:  Ministry to nullify passport of ex-military commander over martial law scandal | Yonhap News Agency; Figure suspected of ordering draft of plan to declare martial law during candlelight protests arrested : The Hankyoreh; Former DSC chief behind martial law plan released on bail (joins.com)] 

Quite regrettably, the Public Prosecutor’s Office has not even re-opened the case of martial law from 2017; he is only indicted for abuse of power to order his subordinates to write online comments in favor of a conservative president-candidate and meddled with the election of the Korean Freedom Federation in 2016.[footnoteRef:88] Meanwhile, several of Jo’s subordinates were convicted. One example is the former DCC Chief of Staffs So Gangwon, a member of the current ruling party’s Task Force Team on State Discipline Disorder in 2022, headed by the current Chairperson of the Defense Committee of the National Assembly.[footnoteRef:89] Though he relinquished his appeal to the Supreme Court all of sudden around June 2023 and pardoned in August 2023 – So was sentenced to a fine of KRW 10,000,000 by the appellate court in February 2023, another culprit, the former DCC 5th Director Ki Ujin’s appeal is still pending before the Supreme Court – Ki was convicted for the crime of counterfeit of official document, etc. in May 2023 and sentenced to fine of KRW 5,000,000.[footnoteRef:90] Another accomplice (Lieutenant Colonel Jeon) was sentenced to a fine of KRW 3,000,000 by the Supreme Court in October 2022. The impunity of offenders appears very disturbing and worrisome, giving the recovered DCC agents the wrong idea. [88:  Ex-military commander indicted on charges of power abuse, political meddling - The Korea Times]  [89:  Note that the TF accused of the CMHRK Representative Lim Taehoon and the former Defense Minister Song Yungmu of the crime of leakage of military secrets in September 2022. Mr. Lim has been accused of the same charges for twice previously in 2018 and 2019 by the current ruling party. The Public Prosectuor’s Office exonerated him.]  [90:  He attempted to rename the martial law plan and attempted to register the fabricated document as military secrets. The MND General Military Court acquitted him in December 2019, but the appellate court overturned the verdict. The appellate court, Seoul Eastern District Court, found that his deletion of the electronic file in the USB drive proves that he knew that the document was illegal. The Court also noted that the defendant’s actions were directed by Mr. Jo, the former DCC Commander.] 

Withal, the military is passive and secretive about the public and official information. Even if the MND, the Military Manpower Administration, the Ministry of Veterans Affairs, and the Military Court each publish a statistical yearbook, the data in the publication is too limited and unsegregated, being too crude for secondary analysis. Moreover, the MND mostly closes the results of the research papers as classified information as a default, although the ROK adopted the principle of openness in the Official Information Disclosure Act.[footnoteRef:91] Even when the information is requested by a civilian or a civil organization, the MND or each armed force rejects to disclose the information based on broad, vague, and arbitrary interpretation of exceptions to disclosure in Article 9 (1): potential harm to the national security, violation of personal information, and information pertaining to trial in progress or audit, supervision, personal-reviews, or internal-reviews, etc. The Supreme Court’s precedents demand concrete and detailed proof of balance between the national interest and the rights of citizens; nonetheless, every case must be individually proven through either an administrative appeal or a lawsuit.[footnoteRef:92] The most disappointing part of the disclosure of official information is that the bylaws are all classified, and the civilians cannot even search the list. Though most of the MND’s decrees and instructions are publicized, the regulations and bylaws of the Army, the Air Force, the Navy, and the Marine Corps are unavailable to the civilian public. This often puzzles conscripts and their parents when they need sick leave, compensation, or other personal issues, causing unnecessary misunderstanding of policies and institutions and reinforcing distrust towards the military. [91:  Article 3 (Principles of Disclosing Information) Any information kept and managed by public institutions shall be disclosed to the public in an active manner, as prescribed by this Act, to ensure people’s right to know.]  [92:  Additionally, the CMHRK partially won some administrative lawsuits for disclosure of information generated by the former DSC in July and September 2021. The documents include a list of the title of the state-assessment reports to the President during the candle light vigil in 2016 and 2017, including spying on the opposition parties’ campaign camps and a series of opinion briefs to the President, suggesting a way to soothe the unsettled nationals by using security-conservative groups.] 

Suggestions: the Government should (1) strictly punish those who illegally surveilled the civilians and planned the use of military forces in the oppression of peaceful assemblies, (2) dismantle the military intelligence agency’s unnecessarily broad authority, and (3) ensure civilian control over the intelligence bodies through not just the legislature but also civil societies’ request for disclosure of official information. The military should (4) open their non-sensitive regulations and bylaws and disseminate them electronically and (5) not register research papers as classified for unspecified fears of harm to the national security but open them in line with the relevant Act.
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