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BRIEFING ON THE MARSHALL ISLANDS FOR THE 
COMMITTEE ON THE RIGHTS OF THE CHILD, 
SESSION 77 PRESESSIONAL WORKING GROUP – June 2017
From the Global Initiative to End All Corporal Punishment of Children, February 2017 
This briefing describes the legality of corporal punishment of children in the Marshall Islands. In light of the Committee’s General Comment No. 8 on “The right of the child to protection from corporal punishment and other cruel or degrading forms of punishment”, its previous (repeated) recommendations to the Marshall Islands on the issue, the importance of eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children, the recommendations made during the UPR of the Marshall Islands in 2015 (accepted by the Government) and the new global commitment to ending all violence against children in the context of the 2030 Agenda for Sustainable Development, we hope the Committee will:
· in its List of Issues for the Marshall Islands, raise the issue of corporal punishment of children, in particular asking what steps are being taken to ensure that all corporal punishment of children is prohibited by law in all settings, including the home, and what progress has been made towards explicitly repealing the defence of justifiable force;
· in its concluding observations on the third-fourth report of the Marshall Islands, welcome the prohibition of corporal punishment in penal institutions, and recommend that legislation is enacted to explicitly prohibit corporal punishment of all children in all settings – including the home, schools and in all alternative care and day care settings – and that the legal defence is repealed.

1 The report of the Marshall Islands to the Committee on the Rights of the Child
1.1 The third-fourth state report of the Marshall Islands to the Committee alleges that corporal punishment is prohibited by law under the Public School System Act 2013 and the Child Rights Protection Act 2015. But the prohibition of corporal punishment in schools contained in the two laws cited above is undermined by the legal defence in article 3.08(2) of the Criminal Code 2011, which directly cites teachers as protected by the defence of justifiable force.
1.2 Contrary to the report’s claims, there is no prohibition of corporal punishment in the home in the Child Rights Protection Act 2015 nor in any other law of the Marshall Islands. Provisions protecting children from violence and abuse in the Child Rights Protection Act, in the Domestic Violence Prevention and Protection Act 2011 and in the Rights of Persons with Disabilities Act 2015 are not interpreted as prohibiting all corporal punishment of children.

2 The legality and practice of corporal punishment of children in the Marshall Islands
2.1 Summary: Corporal punishment of children in the Marshall Islands is unlawful in the penal system, but it is not yet prohibited in the home, alternative care settings, day care and schools, in violation of the fundamental right of all children to protection from corporal punishment and other cruel or degrading forms of punishment.
2.2 Home (lawful): Article 3.08(1) of the Criminal Code 2011 (amended 2013) states: “The use of force upon or toward the person of another is justifiable if: (1) the actor is the parent or guardian or other person similarly responsible for the general care and supervision of a minor or a person acting at the request of such parent, guardian or other responsible person and: (a) the force is reasonable and the actor believes that the force used is necessary for the purpose of safeguarding or promoting the welfare of the minor, including the prevention or punishment of the minor’s misconduct; and (b) the force used is not designed to cause or known to create a substantial risk of causing death, serious bodily injury, disfigurement, extreme pain or mental distress or gross degradation.”
2.3 The Domestic Violence Prevention and Protection Act 2011 states that one of its purposes is “to recognise that domestic violence of any kind is not acceptable in the Republic” (art. 2). It applies to children as well as to adults and defines domestic violence as assault or threat of assault against a family member (art. 4). However, assault is defined as under the Criminal Code and the protection for children is therefore undermined by the provisions for “justifiable” force in article 3.08 of the Code.
2.4 Child protection legislation was reviewed as part of child protection baseline research in collaboration with UNICEF: the report, launched in March 2013, recommended that the Child Abuse and Neglect Act 1991 be revised to include prohibition of corporal punishment, particularly in the home.[footnoteRef:1] However the Child Rights Protection Act 2015, which repealed the Child Abuse and Neglect Act, does not prohibit corporal punishment in the home. Provisions protecting children from violence and abuse in the Child Rights Protection Act and in the Rights of Persons with Disabilities Act 2015 are not interpreted as prohibiting all corporal punishment. [1:  UNICEF (2012), Child Protection Baseline Report Republic of Marshall Islands: Value and Protect Our Previous Children, UNICEF Pacific, p. 62] 

2.5 Day care and alternative care (lawful): Corporal punishment is lawful in alternative care and day care settings under the provisions for justifiable force in article 3.08 of the Criminal Code 2011.
2.6 Schools (?unlawful): Corporal punishment is prohibited in schools, but the prohibition is undermined by the existence of legal defence for its use in the Criminal Code 2011, which has not yet been formally repealed. The Public School System Act 2013 explicitly prohibits corporal punishment in article 324: “(3) Corporal punishment is prohibited in the public school system.” Article 331 appears to extend the prohibition to non-public schools: “(3) No non-public school shall be established except in conformity with this Chapter….” Non-public schools are defined as religiously or community group-supported schools and any schools which charges for tuition or attendance (art. 302). The Child Rights Protection Act 2015 states in article 9(2) on the right to education “(2) Corporal punishment shall be prohibited.”
2.7 However, the prohibition in these laws is undermined by the Criminal Code 2011, which allows the use of force including for the maintenance of discipline, stating in article 3.08(2): “The use of force upon or toward the person of another is justifiable if: … (2) the actor is a teacher or a person otherwise entrusted with the care or supervision for a special purpose of a minor and: (a) the force is reasonable and the actor believes that the force used is necessary to further such special purpose, including the maintenance of reasonable discipline in a school, class or other group, and that the use of such force is consistent with the welfare of the minor; and (b) the degree of force, if it had been used by the parent or guardian of the minor, would not be unjustifiable under Subsection (1)(b) of this Section.”
2.8 Penal institutions (unlawful): Article 40 of the Child Rights Protection Act 2015 on the protection of children deprived of their liberty states “(1) Children who are restricted in or deprived of their liberty shall be held in a manner that avoids harm to their dignity and is appropriate to their age. Those responsible for the care and guard of child detainees must protect them from physical, psychological, and sexual violence, respect their human rights, and ensure decent, humane, and just treatment” and “(5) …Discipline at detention places shall preclude torture, cruel, and degrading treatment. It shall be prohibited to subject a child detainee to additional punishment. The use of restraint or force shall only be allowed when the child poses an imminent threat of injury to her/himself or others, but never as punishment.”
[bookmark: OLE_LINK46][bookmark: OLE_LINK47]2.9 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in the Criminal Code 2011.

3 Recommendations by human rights treaty bodies and during the UPR
3.1 CRC: The Committee on the Rights of the Child has twice expressed concern at corporal punishment of children in the Marshall Islands and recommended it be prohibited in the home and other settings – in the concluding observations on the state party’s initial report in 2000[footnoteRef:2] and on the second report in 2007.[footnoteRef:3] [2:  16 October 2000, CRC/C/15/Add.139, Concluding observations on initial report, paras. 36 and 37]  [3:  19 November 2007, CRC/C/MHL/CO/2, Concluding observations on second report, paras. 3, 41, 42 and 43] 


3.2 UPR: At the second cycle Universal Periodic Review in 2015, the Government accepted recommendations to explicitly prohibit corporal punishment in all settings, including the home, and to repeal the justifiable force defence.[footnoteRef:4] [4:  11 September 2015, A/HRC/30/13/Add.1, Report of the working group: Addendum, paras. 5] 
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