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[bookmark: _Hlk49841805]Nomenclature: “CSA” is used to describe Child Sex Abuse, or more accurately sexual harassment, assault, or rape. We used the abbreviation “CCSA” for Church-related CSA,
We recognise that some survivors of CSA prefer that term to victims. 
Throughout, the Roman Catholic Church in Poland is referred to as the “Church”.
Unless stated otherwise, media references and quotations relate to 2019 or 2020.
Underlining has been added for emphasis, not present in original.
Recommendations are shown in bold.
Major Areas of Concern / Table of Contents
Part 1
Cluster: Special protection measures - children belonging to a minority or an indigenous group (art. 30)
A. Bullying of LGBT+ children in the context of attacks on LGBT+ citizens (and their human rights) in the State Party
Cluster: Family environment and alternative care – Adoption (art. 21)  
B. [bookmark: _Hlk47718783]Curtailment of adoption by same-sex couples
Cluster: Education, leisure and cultural activities -  aims of education with reference also to quality of education (art. 29)
C. Curtailment of comprehensive sex and relationships education
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D. Religious and ethics education – disadvantage of pupils (or whose parents) who decline Catholic confessional education
Part 2
Cluster on violence against children:
•	abuse and neglect, including physical and psychological recovery and social reintegration (arts. 19 and 39), together with 
•	sexual exploitation and sexual abuse (art. 34)
E. CSA related to the Catholic Church in the State Party, (hereafter “the Church”): alleged perpetrators being shielded from justice, with a degree of laissez faire attitude from the State, and victims’ difficulties in being heard and receiving compensation.

==========
Introduction
International observers have considered Church-related CSA in Poland and attacks on LGBT+ citizens to be so severe and concerning, they have led to widespread international publicity, cited below. 
We suspect that the above issues have a common root. Historically, the strength of identification by the population with the Church has been very high. According to Euronews (corroborated by numerous other sources), “links between the Law and Justice ruling party and the Roman Catholic Church run deep in Poland. The party has a tight alliance with the clergy and many priests, especially those in smaller towns and villages, often openly backing the party.”[footnoteRef:1] [1:  https://www.euronews.com/2019/05/22/new-sex-abuse-scandal-rocks-catholic-church-in-poland ] 

Problems faced by LGBT+ children
We have not covered details of the discrimination and persecution faced by LGBT+ children in Poland in detail given we understand an excellent report has been filed by a Polish-based NGO with more detailed knowledge. Instead, we draw attention to the context and refer to the (corroborating) conclusions and recommendations of international parliamentary bodies or major NGOs.
The context is best illustrated by headlines prompted by the latest presidential election, in 2020, where the human rights-centred, gay-friendly, mayor of Warsaw narrowly lost to the morally conservative incumbent president. “LGBT rights at heart of Poland presidential-election fight”[footnoteRef:2] and “Duda's knife-edge election win puts Poland on collision course with EU”[footnoteRef:3]. Following the election: “LGBT people leaving Poland as post-vote mood grows hostile”. [2:  https://www.france24.com/en/20200711-lgbt-rights-at-heart-of-poland-presidential-election-fight]  [3:  https://www.thenational.ae/world/europe/duda-s-knife-edge-election-win-puts-poland-on-collision-course-with-eu-1.1048649 ] 

We demonstrate that the government, often conspicuously espousing Catholic values, is not keen to embarrass the church over CCSA, nor hold it to account for cases that have emerged. 
This Government’s claimed ideological objection to LGBT+ people has been expressed in the most formal of actions, the State Party “preparing the formal process to withdraw from … the Istanbul Convention … the world's first binding instrument to prevent violence against women”[footnoteRef:4]. The European Commissioner for Equality Helena Dalli denounced this as “alarming” in the EU Parliament magazine[footnoteRef:5] and Iratxe García Pérez, S&D Group leader attacked it as “disgraceful”. That this withdrawal was based on any coherent ideology was widely dismissed. Polish S&D member Sylwia Spurek believes “over 60 percent of Polish women [are] against withdrawing from the Convention”.  [4:  https://www.euronews.com/2020/07/26/poland-to-withdraw-from-european-treaty-aimed-at-preventing-violence-towards-women ]  [5:  https://www.theparliamentmagazine.eu/news/article/eu-policymakers-condemn-poland-over-withdrawal-from-istanbul-convention ] 

The Government’s and Ruling Party’s explanations of the justifications and targets of the withdrawal make it clear that the withdrawal would adversely impact LGBT+ children and children of LGBT+ parents through removing, and on occasion even outlawing, discrimination protections or anti-bullying measures. According to Polish Justice Minister, Zbigniew Ziobro: “We also reject the LGBT element of promoting family relationships, a view propagated by activists from left-wing or homosexual circles who want to translate their beliefs into binding law".[footnoteRef:6] [6:  https://www.euronews.com/2020/07/26/poland-to-withdraw-from-european-treaty-aimed-at-preventing-violence-towards-women ] 

When the EU withdrew funding of municipalities for breach of Fundamental Rights by declaring 'LGBT free' towns “EU chief backs LGBT rights in row with Poland”[footnoteRef:7] (2020), the Polish government openly retaliated (Euronews: “Poland to give money to 'LGBT free' towns denied EU funding”[footnoteRef:8] and [footnoteRef:9]. This appears to be direct attack on the EU decision and demonstrates Poland’s determination to react against international bodies seeking to protect Fundamental/Human Rights. [7:  https://www.euractiv.com/section/non-discrimination/news/eu-chief-backs-lgbt-rights-in-row-with-poland/ ]  [8:  https://www.polishnews.co.uk/zbigniew-ziobro-announces-support-for-communes-that-have-adopted-resolutions-on-lgbti-free-zon]  [9:  https://www.euronews.com/2020/08/19/poland-to-give-money-to-lgbt-free-towns-denied-eu-funding ] 

Reversing the many attacks on Human Rights described would require overcoming both political barriers and the Government’s seemingly totemic ideology inimical to most human rights. The narrowness of the election victory of the conservative President shows Poland to be almost equally split between the predominantly rural more religiously conservatives and the more Human Rights–focussed more affluent population in the cities.

Part 1
Cluster: Special protection measures - children belonging to a minority or an indigenous group (art. 30)
A	Bullying of LGBT+ pupils
According to Euronews: “in Poland, many LGTB people face day-to-day discrimination and harassment. According to a report prepared by LGTB organisation Kampania Przeciw Homofobii, 63 percent of gay teens have considered suicide. ‘In socially conservative Poland, schools often trivialize homophobic bullying’, Kuc explains. ‘It is not easy to change Polish attitudes.’” 
United Nations Free & Equal refers to the above study in its report “Bullying and Violence in Schools”[footnoteRef:10] We repeat their recommendations below, which we endorse. [10:  https://www.unfe.org/wp-content/uploads/2017/05/Bullying-and-Violence-in-School.pdf] 

Cluster: Family environment and alternative care – Adoption (art. 21)  
B	LGBT adoption 
In an article entitled “LGBTQ+ People Flee Poland as Homophobic President Is Sworn In”, a long-established LGBTQ+ magazine[footnoteRef:11] expresses concern at the President’s promise to “bar same-sex couples from adopting children”. Setting aside the discrimination against same-sex prospective parents, such barring would reduce the pool of prospective parents. A reduced pool would directly result in fewer children being brought up in a loving family and in more children remaining unadopted and living in institutions. [11:  https://www.advocate.com/world/2020/8/06/lgbtq-people-flee-poland-homophobic-president-sworn ] 

According to a leading UK adoption agency it considers that (in the UK at least) such adoptions work well, contribute to children being well-adjusted and LGBT+ parents provide a very significant addition to the pool of prospective parents: “Studies suggest that same-sex families are thriving – they score particularly well in assessments of family relationships, parental wellbeing and child adjustment. … Parent-child relationships are typically just as strong in same-sex couples as in heterosexual ones. Research published by [the adoption agency] actually suggests that gay fathers show greater levels of interaction with their child than other types of parents. ”.
“1 in 7 adoptions in England in 2018-19 were by LGBT adopters … more than one in five children adopted through [the adoption agency] were placed with loving LGBT adoptive families”, suggesting that the lost opportunities of banning such adoptions, could be significant, especially in liberal areas such as Warsaw, where the potential uptake would be higher.
Our recommendations on adoption are shown under “B.” below.
Cluster: Education, leisure and cultural activities -  aims of education with reference also to quality of education (art. 29)
C	Sex and relationships education
We draw the Committee’s attention to the resolution of the European Parliament of 18 December 2019 on Poland’s public discrimination and hate speech against LGBTI people, including LGBTI free zones.[footnoteRef:12] The resolution recognises the above contexts and condemns them.  [12:  2019/2933(RSP) URL https://www.europarl.europa.eu/doceo/document/TA-9-2019-0101_EN.html ] 

The following extracts of the preamble of the resolution are of relevance to LGBT+ children in Poland:
“…. –  having regard to its resolution of 14 November 2019 on the criminalisation of sexual education in Poland[footnoteRef:13] [13:  Texts adopted, P9_TA(2019)0058 ] 

“….. whereas, (item P) since the beginning of 2019, in Poland there have been over 80 instances where regions, counties or municipalities have passed resolutions declaring themselves free from so-called ‘LGBT ideology’, or have adopted ‘Regional Charters of Family Rights’ or key provisions from such charters, discriminating in particular against single-parent and LGBTI families; 
“whereas these resolutions call for local governments to refrain from taking any action to encourage tolerance of LGBTI people, providing financial support to NGOs working to promote equal rights, organising anti-discrimination education or in any other way supporting LGBTI people….”
The Council of Europe expressed similar concerns in an official comment piece: “the President of Poland, running for a second term, made it a campaign pledge to essentially forbid schools from teaching LGBT issues in sexuality education classes.[footnoteRef:14] The piece concludes with recommendations which we endorse and include below. [14:  https://www.coe.int/en/web/commissioner/-/comprehensive-sexuality-education-protects-children-and-helps-build-a-safer-inclusive-society ] 

Similarly, Human Rights Watch, in its Submission to the UN Special Rapporteur on the Right to Education's consultation on the cultural dimension of the right to education[footnoteRef:15] included the following:  [15:  https://www.hrw.org/news/2020/03/05/submission-un-special-rapporteur-right-educations-consultation-cultural-dimension ] 

· “However, Human Rights Watch has observed a troubling backlash against efforts to provide children and young adults with comprehensive sexuality education in many parts of the world, including … Poland.[footnoteRef:16] [16:  See, for example, Hillary Margolis (Human Rights Watch), "Polish Parliament Should Scrap Bill Against Sex Education," October 18, 2019, https://www.hrw.org/news/2019/10/18/polish-parliament-should-scrap-bill-against-sex-education ] 

· “In Poland in 2019, Warsaw's Mayor Rafał Trzaskowski pledged to support LGBT people and ensure the city's sex education curriculum includes teaching on sexual orientation and gender identity. [Yet] The ruling party leader, Jaraslow Kaczynski, called this an attack on families and warned it would cause "sexualization of kids." In September 2018, a campaign called "Stop Sexualization of Children and Youth" accused groups conducting sex education workshops of promoting "depravity." The campaign claimed that following World Health Organization sex education standards for Europe would cause "sex addiction" and "confusion about gender identity."[footnoteRef:17] [17:  Human Rights Watch, "Sex Ed Under Fire Again in Poland," March 19, 2019, https://www.hrw.org/news/2019/03/19/sex-education-under-fire-again-poland. ] 

(The footnotes in the above quote form part the original document.)
According to Human Rights Watch’s “Global Report Card on LGBTQ+ Rights in Poland”[footnoteRef:18], “…. local municipalities declared towns LGBT-free zones, spurred on by a government that has waged a sustained campaign against so-called gender ideology. Under this rubric, women's reproductive rights, LGBTQ+ rights, and comprehensive sexuality education are cast as a sinister, co-ordinated threat to traditional values.” [18:  https://www.hrw.org/news/2020/05/18/global-report-card-lgbtq-rights-idahobit ] 

The narrowly defeated Presidential candidate Rafał Trzaskowski, who remains the Mayor of Warsaw, signed a pro-LGBT+ "Declaration"[footnoteRef:19] put together by civil society groups, which called among other things for anti-discriminatory and sexual education in schools in line with WHO standards.  [19:  https://www.euronews.com/2020/07/10/who-is-rafa-trzaskowski-the-mayor-of-warsaw-challenging-for-poland-s-presidency ] 

Cluster: Education, leisure and cultural activities -  aims of education with reference also to quality of education (art. 29), together with 
Cluster: Civil rights and freedoms freedom of thought, conscience and religion (art. 14)
D	Religious and ethics education
The European Court of Human Rights ruled in 2010[footnoteRef:20] that a Polish boy who refused to attend religious instruction classes for reasons of personal conviction had been denied his human rights because of a policy of recording that non-attendance in school reports. The judgment, which relied on European Convention on Human Rights Articles 14 and 9, found against “the State bring[ing] about a situation in which individuals are obliged – directly or indirectly – to reveal that they are non-believers. This is even more important when such obligation occurs in the context of the provision of an important public service such as education.” [20:  https://hudoc.echr.coe.int/eng#{%22dmdocnumber%22:[%22869898%22],%22itemid%22:[%22001-99384%22]} (Grzelak v. Poland)] 

“According to the intervening parties in this case, in Poland the statistical data showed that there is a huge disparity between the availability of classes in religious education and classes in ethics. There are 21,370 teachers of religion and only 412 teachers of ethics. The lack of clear provisions and guidelines concerning the teaching of ethics made the right to choose it as an alternative to religious instruction only a theoretical possibility."[footnoteRef:21] [21:  https://ukhumanrightsblog.com/2010/06/24/polish-religious-education-breached-rights-of-agnostic-pupil-to-freedom-of-conscience/ ] 

Our investigations in Poland have found that according to the law in the constitutionally secular State Party, schools are required to provide classes in both ethics and religion (in practice Catholic catechism/catechesis – teaching doctrine rather than about religion) but pupils are not required to participate in either. However, in practice:
· A large proportion of schools do not provide ethics classes, as is made clear by the proportion of religion teachers to ethics to being more than 50:1, as shown above. Schools often fail to inform parents that ethics lessons are available or that parents can demand they are made available. Further discouragement in participation results from the classes being deliberately scheduled at extremely inconvenient times.
· Catechism (doctrine/confessional) classes, in contrast, are routinely presented or regarded as compulsory or "obvious" by schools. Parents exercising their conscience by opting for their child not to participate in catechism classes are required, unlawfully, to write highly formal letters to the school (which some will find intimidating) to state this. Those who do so routinely find their declared wishes being ignored or obstructed. 
· We also note that there is no provision (not even a legal one) for pupils of any age to exercise their own choices whether to opt in to either class. Given that the catechism classes are confessional, this is a particularly egregious dereliction and almost certainly not in accordance with children’s Convention rights of belief or conscience once they have the maturity to make their own decisions and to understand the implications of those decisions.[footnoteRef:22]  [22:  https://learning.nspcc.org.uk/child-protection-system/gillick-competence-fraser-guidelines ] 

This is particularly egregious as “Pew Research indicated that church attendance among the youngest generation compared to the oldest is falling in Poland at the fastest rate in the world”,[footnoteRef:23] [23:  https://notesfrompoland.com/2020/02/17/one-in-four-new-catholic-priests-in-europe-is-polish-but-numbers-are-falling/ ] 

In Appendix 2 we reproduce in both Polish and English a short paper, Freedom from Religion Foundation, on the above topic financed by the EEA Grants. Our recommendations are almost entirely a précis of theirs and are highlighted in yellow in the paper.


 Recommendations for Sections A-D Cluster references shown above.
(CCSA recommendations are listed at the end of the paper in Part 2, Section E.)
A	Bullying of LGBT+ pupils
From United Nations Free & Equal’s “Bullying and Violence in Schools”[footnoteRef:24]: [24:  https://www.unfe.org/wp-content/uploads/2017/05/Bullying-and-Violence-in-School.pdf ] 

1. Systematically monitor the prevalence of violence in schools, including violence based on sexual orientation, gender identity/expression and sex characteristics, and evaluate education sector responses.
2. Provide training and support to teachers and other school staff to prevent and address violence in school, including homophobic and transphobic violence and violence against intersex students.
3. Develop and implement comprehensive national education sector policies to prevent and address such violence and ensure that curricula and learning materials are inclusive.

B	Same-sex adoption
Urge the State Party to abandon proscription of same-sex adoption. Note that same-sex adoptions in many other countries have been successful. Observe that children adopted by same sex partners are in many cases those less likely to be adopted by opposite sex couples, so this can be these children’s only opportunity to be taken out of state care.

C	Sex and relationships education - key steps to make it comprehensive and improve its delivery
(From the Council of Europe)[footnoteRef:25]
 [25:  https://www.coe.int/en/web/commissioner/-/comprehensive-sexuality-education-protects-children-and-helps-build-a-safer-inclusive-society ] 

1. Comprehensive sexuality education should be provided for by law, be mandatory and mainstreamed across the education system [from] the early school years.
2. The curricula and teaching methods should be adapted to the different stages of development of children and take into account their evolving capacity. [We add that the outdated curriculum needs an independent, comprehensive, expert-based review.]
3. Information provided to children as part of sexuality education should be relevant, based on science and human rights standards.  
4. Provide families with accurate information about what sexuality education really entails - and what it does not - and to explain the benefits for all, not only children.
5. Consult and involve young people themselves, first and foremost, to ensure that the content of education that is provided to them is relevant and adapted to their needs.
6. Comprehensive sexuality education should also be provided to out-of-school children and youth.
7. Teachers [must] receive adequate specialised training and support for teaching comprehensive sexuality education, irrespective of whether part of the teaching is also carried out by external actors. [The last point was described as crucial.]

D	Religion and belief/ethics education
(Based on recommendations from Poland’s Freedom from Religion Foundation)

1. Completely equal treatment of both subjects [Religion and Ethics] in the timetable is a necessary condition to make sure that there is no discrimination
2. Ethics lessons propose a completely independent philosophical course that provides opportunities in acquiring valuable skills (they are not "anti-catechism").
3. Pupils may attend both ethics and religion lessons
4. Ethics and religion lessons as extracurricular and optional activities should be placed in the first or in the last hour of the timetable.
5. Parents are informed that ethics and religion classes are optional, accessible at any time by means of a written declaration. 
6. The will of one parent or an adult student is enough for the school or the municipality to be obliged to organise ethics or religion classes.
7. Only a philosophy graduate or, as a last resort, someone with a postgraduate qualification in philosophy or ethics should be an ethics teacher. Neither clergy nor people who have a valid referral from the relevant bishops or from church leaders to teach a specific religion should permitted to be ethics teachers. 
8. Senior staff and teachers are trained to introduce anti-discrimination topics to the program of tutorials, permanently monitor for ideological violence and resolutely responding to any such violence. 
9. Principals should monitor the competence of the staff to treat students equally regardless of their worldview.
10. Sensitive data should no longer be collected for ethics and religion lessons [implicitly about who attends or does not attend which classes]. Polish citizens have a constitutionally guaranteed right not to disclose their worldview.
11. The educational program, articles, and practices of the school carefully avoid favouring any religious or any other worldview.
12. Corridors and classrooms should be designed to preclude religious symbolism to preserve neutrality between different faiths and non-denominational world views.
13. Avoiding introducing preparations for religious ceremonies (first communion, etc.) during lessons. 
14. [Our sole additional recommendation] That the law be amended to permit pupils of all ages (at least once they have the maturity to make their own decisions and to understand the implications of those decisions) to decide whether they wish to attend the religion lesson or ethics lesson or both.
(PART 2, SECTION E (CSA) recommendations shown at end.) 



Part 2
Cluster on violence against children:
abuse and neglect, including physical and psychological recovery and social reintegration (arts. 19 and 39)
sexual exploitation and sexual abuse (art. 34)

(As noted above, “CSA” is used to describe Child Sex Abuse and “CCSA” for Church-related CSA.)

E	CSA related to the Catholic Church in the State Party
Scale
The Church has admitted that (in the words of an Associated Press headline) “Poland's Catholic Church: 382 Priests Abused 625 Minors”[footnoteRef:26]. Reportedly, “345 victims [were] under age 15 and 280 victims between 15 to 18”. While we welcome the Church disclosing material of this nature, it seems much more likely that the numbers involved are significantly greater. With approximately 40,000 male priests and religious[footnoteRef:27] that equates to only around 1%, whereas the accepted proportion by recent independent studies, such as the Australian Royal Commission, is 7%.[footnoteRef:28] [26:  https://www.usnews.com/news/world/articles/2019-03-14/polands-catholic-church-set-to-release-sex-abuse-statistics]  [27:  https://press.vatican.va/content/salastampa/en/bollettino/pubblico/2016/07/20/160720b.html ]  [28:  https://www.childabuseroyalcommission.gov.au/sites/default/files/final_report_-_volume_16_religious_institutions_book_2.pdf page 85] 

The victim support group “Don’t be Afraid” named 24 Polish bishops[footnoteRef:29] who, it said, had failed to report priests who had sexually abused minors, and allowed them stay in ministry and often continue to work with children. The report has been described as “inaccurate” by church officials in Poland[footnoteRef:30], which falls a long way short of being a complete denial, or of even claiming that it is exaggerated.  [29:  http://mapakoscielnejpedofilii.pl/wp-content/uploads/2020/02/Raport-nt-tuszownaia-kos%CC%81cielnej-pedofilii-przez-biskupo%CC%81w.pdf (The bishops are named on Page 5 “POLSCY BISKUPI UKRYWAJĄCY LUB PRZENOSZĄCY KSIĘŻY-SPRAWCÓW = POLISH BISHOPS HIDING OR TRANSFERRING PRIESTS-PERPETRATORS)]  [30:  https://www.nytimes.com/2019/03/14/world/europe/catholic-church-abuse-poland.html ] 

A further measure of the extent of abuse and it being covered up is that the group “Enough Harm” of diverse lay Polish Catholics, some named, issued a statement: “Over the years, many of our archbishops and bishops have been facing allegations which, if even are true in only some part, show the outrageous scale of abuse”. 
Pressure on the Church to acknowledge CSA
“Enough Harm” have even appealed to the Pope, in person and through over 600 of them placing a full-page advertisement in Rome’s daily La Repubblica over CCSA in Poland[footnoteRef:31]. … “bishops are hiding cases of paedophilia. Loyalty to institution is blind, deaf, and more important than the victims. The Episcopate and the Apostolic Nuncio are pretending not to see this. … They plead for bishops to ‘see [victims’] suffering and pain, as well as to really compensate the victims for all harms they suffered inside the Church’. Archbishop Saroj Leszek Głódź [whose resignation, we note below, the Pope has just accepted], Bishop Jan Tyrawa and Bishop Edward Janiak are named, but “most of other archbishops and bishops in Poland decided to remain silent in face of mentioned allegations. Also the Apostolic Nuncio in Poland seems to marginalize information and complaints directed to him in this matter”. [31:  https://novenanews.com/polish-catholics-plead-pope-action-church-abuse/ ] 

“Enough Harm”’s actions span seven years, include a demonstration and numerous letters including one signed by 300 supporters to Archbishop Głódź. The letter to the Pope continues: “Despite all our actions the Church seems not to see the range of abuse and remains silent. It shows that it is more important for our bishops to protect an institution than to take care of the victims. It also shows that clericalism supersedes care for the community of faithful. At the same time, those who dare to reveal the truth about the situation in Polish Church are treated as the enemies of the Church and their actions are shown as the attack on the Church.”[footnoteRef:32] [32:  https://novenanews.com/polish-catholics-plead-pope-action-church-abuse/ ] 

Since, Głódź has offered his retirement to the Pope as is standard practice for bishops reaching their 75th birthday. Normally bishops are allowed to continue, but he was not. This led to a headline in the New York Times: “Polish Cleric Retires in Face of Cover-Up Accusations. It’s Not Enough, Critics Say.”[footnoteRef:33] Anne Barrett Doyle, co-director of BishopAccountability.org, a group that tracks abuse in the church, told the New York Times. “The Pope has promised accountability for bishops who cover up. He has also talked about proportionality of punishment for accused priests, but this is the mildest of sanctions. Sure, it probably embarrassed the archbishop, but a complicit bishop does such enormous harm, the penalty should be much more severe.” [33:  https://www.nytimes.com/2020/08/14/world/europe/pope-francis-abuse-gdansk.html?searchResultPosition=2 ] 

We would not normally cite films in evidence, but three recent Polish films depicting clerical abuse have been seen in Poland by a remarkably high proportion of the population and made them aware of the seriousness of CCSA. The Guardian wrote in 2018 that the “Polish film The Clergy (Kler) sparks hundreds of allegations of abuse; and divided Catholic country”. 3 million saw it in two weeks.[footnoteRef:34] In 2019 the documentary Tell No One, was viewed more than 21 million times,[footnoteRef:35] prompted the headline “Poland Is Pushed to Confront Abuse of Children by Priests”[footnoteRef:36]  In 2020 another documentary film on the same topic: “Hide and Seek, was viewed more by more than 2.5 million people in less than 24 hours”[footnoteRef:37], and even “put a damper on the celebrations of the centenary of [the Polish] Pope Paul II’s birth.[footnoteRef:38] “Both the latter films have been crowd-funded by a public intent on exposing CCSA and the routine coverup.  According to Associated Press, these “Two recent documentaries … have cast a spotlight on individual cases of abuse and how bishops ignored victims, discredited their claims and shuttled abusers around to protect them and the reputation of the church.”[footnoteRef:39] The films were produced by the Sekielski brothers, who believe there to be “widespread abuse within the Polish Catholic Church”.[footnoteRef:40] [34:  https://www.theguardian.com/world/2018/oct/15/polish-film-the-clergy-sparks-hundreds-of-allegations-of-abuse-kler-catholic ]  [35:  https://www.independent.co.uk/arts-entertainment/films/news/tell-no-one-documentary-catholic-church-sex-abuse-scandal-poland-youtube-a8940386.html ]  [36:  https://www.nytimes.com/2019/05/17/world/europe/poland-priests-sex-abuse-film.html ]  [37:  https://cruxnow.com/church-in-europe/2020/05/new-documentary-highlights-abuse-cover-up-in-poland/ ]  [38:  https://www.theguardian.com/world/2020/may/17/polish-clerical-child-abuse-documentary-casts-shadow-on-john-paul-ii-centenary#:~:text=A%20Polish%20documentary%20on%20child,into%20the%20cases%20in%20question.
]  [39:  https://cruxnow.com/church-in-europe/2020/06/polish-group-seeks-popes-action-against-sex-abuse-cover-up/ ]  [40:  https://www.efe.com/efe/english/world/poland-s-archbishop-urges-vatican-to-probe-child-sex-abuse-case/50000262-4248493#:~:text=Poland%27s%20Roman%20Catholic%20Church%20has,by%20Catholic%20clerics%20in%20Poland ] 

The Primate of Poland Archbishop Polak, who is also the Delegate of Child Protection, acknowledged that the Siekelski’s second film, Hide and Seek, had demonstrated “that protection standards for children and adolescents in the Church were not respected" and responded: "I ask priests, nuns, parents and educators to not be led by the false logic of shielding the Church, effectively hiding sexual abusers. … We do not allow for the hiding of these crimes." 
The Archbishop acknowledged it was the film that prompted him to ask “the Vatican to investigate the allegations raised in the film”[footnoteRef:41] ostensibly in accordance with the Apostolic letter that Pope Francis issued last year[footnoteRef:42]. Reporting it to the Pope gave the impression of action being taken but, even if any is taken it will not be for a long time, thereby allowing perpetrators of CSA to remain at liberty to reoffend. We note above the Pope’s recent failure in August 2020 to even admonish Archbishop Głódź prior to his scheduled offer of retirement, far less subject him to an ecclesiastical trial. This seems to demonstrate that, even now, the Pope is content to ignore credible allegations of covering up CSA whenever he judges he can get away with it. (Similarly, the Pope supported France’s Cardinal Barbarin until the reaction against his failure to report became untenable.[footnoteRef:43]) [41:  https://www.bbc.co.uk/news/world-europe-52694489 ]  [42:  https://www.bbc.co.uk/news/world-europe-48213135 ]  [43:  https://www.thetablet.co.uk/news/12561/pope-accepts-barbarin-resignation ] 

The Archbishop’s referral led to a “Polish bishop [Janiak] lash[ing] out at archbishop [ Polak] for reporting abuse cover-up to Vatican”.[footnoteRef:44] Janiak reportedly seemed more concerned about the Church’s reputation rather than justice or the plight of victims.  [44:  https://cruxnow.com/church-in-europe/2020/06/polish-bishop-lashes-out-at-archbishop-for-reporting-abuse-cover-up-to-vatican/ ] 

The Archbishop created the St. Joseph Foundation for the victims of abuse and for abuse prevention and called clearly on all Church people to always report any instances or allegations of abuse to secular law enforcement. It is therefore all the more surprising, we ask the Committee to note, that he did not report his allegations to secular justice authorities. Perhaps even more concerning is that we have seen no reports that prosecutors have stepped in to do so, as they should have. Maybe that is less than surprising given concerns about the prosecution service raised below. 

Concerns about the prosecution service and police
According to a letter written by the Director of the Presidential Office of the National Prosecutor to local prosecutors dated 23 January 2019, state prosecutors are required to treat the Church with deference in respect of its investigations of ecclesiastical offences (including alleged CCSA offences). In some cases at least, this extends to allowing the Church to withhold documents. All this risks undermining, if not derailing, state cases relating to CCSA.
The text of the letter[footnoteRef:45] in English, with a link to the facsimile in Polish, form Appendix 1. One sentence of the letter reads “In other words, the principle of autonomy requires that state organs in their relations with ecclesiastical institutions rely on co-operation, rather than using their powers in an antagonistic manner”. It is little wonder therefore that National Prosecutor wished to keep this letter a closely guarded secret.  [45:  https://static.im-g.pl/im/9/25282/m25282809,PISMO-PROKURATURA-KRAJOWA.pdf ] 

When lawyers, politicians and journalists asked the Office of the National Prosecutor about its existence, numerous officials claimed that such a document had not been circulated and did not exist. After this deception became unsustainable, presumably after it was published in a newspaper[footnoteRef:46], the Office later claimed in a statement that the letter did exist but proceeded to misrepresent it as seeking to help prosecutors recover information from the Church.  [46:  https://wiadomosci.gazeta.pl/wiadomosci/7,114883,25282534,prokuratura-krajowa-ukrywala-istnienie-tego-pisma-dotarlismy.html ] 

According to a contemporaneous newspaper report[footnoteRef:47] “After the premiere of the ‘Hide and Seek’ film, the National Prosecutor's Office issued a statement claiming that the instructions passed to prosecutors [in the letter] were supposed to make it more effective to obtain evidence from the files of canonical trials.” The paper further quoted the National Prosecutor’s Office statement: “[prosecutors] should ask the church authorities to provide documents whenever it was necessary for the investigation, and in the event of refusal, they should use their powers to order the search and retrieval of goods (pursuant to Article 217 of the Code of Criminal Procedure). […] The way the letter has been reported in the film is therefore deceitful and it detracts from the real essence of its content.” [47:  https://wiadomosci.gazeta.pl/wiadomosci/7,114883,25282534,prokuratura-krajowa-ukrywala-istnienie-tego-pisma-dotarlismy.html ] 

Polish state prosecutors are advised in the letter that the Vatican/Holy See’s Canon Law prevails, citing specific canons. Part of the claimed “justification” by the National Prosecutor for his direction that Canon Law prevails is that, at least in part, it is an obligation deriving from the 1993 Concordat[footnoteRef:48] between the State Party and the Holy See, with the letter citing specific Articles of the Concordat. The State Prosecutor also noted that the concordat, being a treaty, takes precedence over legislation. Technically, the supremacy of treaties is correct, but, we maintain, inimical inter alia to the operation of secular justice, but as noted below there are even more serious consequences for Poland’s sovereignty and Human Rights conformity. [48:  http://www.concordatwatch.eu/showtopic.php?org_id=931&kb_header_id=1331 ] 

Where the State Party wishes to obtain documents held by the Church which the Church maintains are being used as part of its ecclesiastical judicial process, the Head Prosecutor suggests, without any qualms, that it should be up to the Church to decide whether to co-operate. 
According to the letter: “The decision of the Church authorities in this matter belongs to their sphere of their autonomy. An ecclesiastical judge may consent to the transmission of only a photocopy of the document - in such a case, the photocopies should be certified by an ecclesiastical notary - or to refuse consent altogether, relying on the efficiency of the canonical process.” This would be unacceptable even if canonical processes were efficient.
In other words, however important the state considers evidence is, the state may have to make do with a photocopy, or perhaps nothing. Occasionally, additional information is apparent from originals that are not in copies, for example fingerprints. And it has no way of establishing if any photocopies are complete, have been tampered with, or whether, at the time the request was made, the document(s) did in fact form part of the evidence for an ecclesiastical process. And there is no suggestion in the letter that prosecutors must, or are even expected to, require evidence to be produced by the Church to prove that the document forms part of the evidence in an ecclesiastical process.
[bookmark: _Hlk49019192]The prosecutors’ letter seems to take for granted, wrongly in our opinion, that failing to prosecute suspected clerical abusers, with the likely consequences of facilitating/enabling further abuse, could not be remotely regarded as what Concordat Article 1 (as stated in the letter) describes as “for human development and the common good”. Similarly, the Church could not legitimately claim that alleged clerical sexual abuse should be included in activity which the State allows the Church to conduct when it “freely exercises clerical and jurisdictional authority, and manages its own affairs. … Under art. 2 of the Act of May 17, 1989 on the relationship of the State to the Catholic Church in the Republic of Poland” (both quotes from the letter).
Nor, ominously, is there any provision for potentially vital evidence that is not able to be photocopied, for example if it is objects or DNA samples that are sought. The clear implication is that a photocopy documents are the best that can be hoped for, at the Church’s beneficence, and nothing more.
Proposed applications by “public prosecutors to the authorities of a church or religious association for disclosure of documents from internal proceedings conducted before such authorities” cannot be made without the prior approval of the Presidium Office of the National Public Prosecutor. For it to require prior notification suggests it disapproves of such applications and discourages requests therefor.
Returning to “the efficiency of the canonical process” (above, underlined), the letter is predicated on ecclesiastical justice being not just a substitute for civil justice but in some cases to be assisted to take precedence over it. Ecclesiastical justice is not an acceptable substitute for secular or civil justice answerable to the European Court of Justice for ECHR Convention conformity. According to Associated Press[footnoteRef:49] “in 25 percent of the cases before church courts, the clergymen were defrocked and in 52 percent of the cases they had their duties limited and were banned from working with children.” Neither defrocking nor the limitation of duties are proportionate sanctions for CCSA which has such devastating consequences. The process is also deficient for the purposes of secular justice, being conducted entirely by written exchanges and having no equivalent of cross examination.  [49:  https://apnews.com/24bc787f45964b63b7046e08dff8b699 ] 

All the above weighs the scales of justice heavily in favour of alleged CCSA perpetrators and the powerful Church which has a vested interest in the failure of criminal CCSA cases. That vested interest includes: protecting CCSA perpetrators (often much-loved colleagues) from the criminal law to which all others are subject; and protecting the Church’s good name (maybe now all the more important for the Church as its reputation is at an all-time low because of publicity over CCSA).
It also weighs the scales against victims of CCSA - many of whom are powerless, vulnerable and often destitute – because the above unjustly reduces the likelihood of a guilty verdict that could be cited in evidence of financial claims by victims to which they are entitled inter alia through CRC Convention rights to reparations and compensation. 
One of the above films also portrayed the State sharing with the Church details of CSA victims’ cases ahead of a trial, but not sharing the Church’s proposed defence with victims’ lawyers. Given the above, this does not seem far-fetched and if, as we suspect, it is correct, further tilts the scales of justice.
According to Article 5 of the Concordat “… the State shall guarantee the Catholic Church, irrespective of rites, the free and public exercise of its mission, as well as the exercise of its jurisdiction, management and administration of its own affairs, in accordance with Canon Law”. Ryszard M. Zając, Member of the Sejm (lower house of parliament) 1993-1999, wrote that “for Poland to obligate itself to obey the law of a foreign power meant the loss of some of its own sovereignty”.[footnoteRef:50] We endorse that view, but go further, it impedes the State Party’s freedom and ability to conform to the European Convention on Human Rights and the UN Convention on the Rights of the Child. [50:  http://www.racjonalista.pl/kk.php/s,2985/q,Interpelacja.Zajaca.o.respektowaniu.norm.Watykanu ] 

It would be expected in most State Parties that such a letter directing local prosecutors would conclude along the lines of “if you experience difficulties with obtaining information from the Church that are obstructing justice, please inform us so that we can intervene to attempt to prevent this.” Yet in the State Party’s case, the National Prosecutor’s letter does the opposite: it directs deference to an exaggerated interpretation of the above rules and requirements of another State Party via the Concordat with the Holy See. In so doing, the even-handed operation of secular justice, particularly in the case of CSA cases, is even further skewed in favour of alleged perpetrators and the Church.
Finally, on a related topic, a BBC account of “a statue [that] was pulled down in Gdansk of a priest [Henryk Jankowski, accused of CSA[footnoteRef:51]] who was defrocked in 2005” for CCSA illustrates the fury of the public at CCSA. The account also includes a picture that clearly shows the fallen statue being covered up by police. This demonstrates, at least symbolically, a disturbing concern by the state authorities to protect the Church’s reputation even when related to CSA.[footnoteRef:52]  [51:  https://uk.reuters.com/article/uk-poland-church-abuse/statue-of-polish-solidarity-priest-accused-of-paedophilia-removed-idUKKCN1QA1OA ]  [52:  https://www.bbc.co.uk/news/world-europe-49025423] 

State Party reaction - commission being set up
According to the BBC, “Poland's conservative Law and Justice government is creating a commission, but with members appointed by politicians rather than experts. The party enjoys the support of many priests for its backing of Catholic values. The government commission will investigate professions such as child-care and teaching as well as the Church.”[footnoteRef:53]  [53:  https://www.bbc.co.uk/news/world-europe-49025423 ] 

It is difficult to have confidence that such a commission would be even-handed towards the Church or have any driving force to proceed. Another BBC report notes: “The law to create the commission took effect in September, but since then, nothing has happened.”[footnoteRef:54] It observes that the commission was set up only in response to the first Sekielski film, or we suspect more accurately, to the furore that ensued. [54:  https://www.bbc.co.uk/news/world-europe-52694489 ] 

Mandatory Reporting of CSA
We understand that at least since 2017, it has been mandatory to report cases of violence against children and failure to do so can result in a penalty of up to three years’ imprisonment.[footnoteRef:55] Our recommendations touch on monitoring its effectiveness relative to CSA and the suggested implementation of an additional law applying to those in a position of trust relative to children that has approved effective in prompting reports of institutional, including clerical CSA. [55:  http://www.childrenatrisk.eu/nonviolence/wp-content/uploads/sites/3/2018/05/NVC-National-Consultation-Poland-Report-.pdf page 18] 

Civil liability (to damages/compensation, reparations etc.)
Attempt to evade vicarious liability
According to the New York Times[footnoteRef:56], “in a precedent-setting ruling [in 2019], the [Polish Catholic] church was ordered to pay about $260,000 in compensation to a woman who, when she was 13, was repeatedly raped by her local priest. The church in Poland has appealed that verdict, and a highly charged question in Poland is who should compensate the victims — the individual priests, who are often destitute, or the church itself.” Such vicarious liability has been established after recourse to the highest court in England & Wales[footnoteRef:57] and applies in many other jurisdictions. [56:  https://www.nytimes.com/2019/03/14/world/europe/catholic-church-abuse-poland.html ]  [57:  https://www.emmottsnell.co.uk/blog/supreme-court-refuses-catholic-diocese-appeal-in-jge-case ] 

Were the Church to be absolved of liability to pay, it would follow that in most cases victims will not receive the, sometimes substantial, reparations to which they are entitled under the Convention. It would also be unjust for the Church to escape liability for CSA because of the control it exercise; perpetrators are accountable to the Church who can determine whether they should be promoted, moved, or dismissed. A further reason is that victims come into contact with perpetrators because of the latter’s connection with the Church. Additionally, victims are vulnerable to abuse because of the power exercised over them by the perpetrator abusing the authority vested in them by the Church. 
Basis of compensation
8.	We consider that the law should provide for CSA and CCSA settlements to adequately reflect:
a)	The hurt and duration of abuse.
b)	The resultant losses to the victim in:
i)	Relationships,
ii)	Family life,
iii)	Health and
iv)	Earning power expected in a life without such abuse
c)	The cost of past, present and future therapy 
d)	A penalty for any failures of Church in dealing with complaints or in knowingly allowing abuse to continue, and
e)	Punitive damages in particularly egregious cases
Recommendations
[bookmark: _Hlk47866963]Preamble to first recommendation. 
Although Poland is subject to the European Convention on Human Rights, its laws and constitution, especially relative to CSA, are subject in important respects to the competing autonomy or authority of the Roman Catholic Church both in Poland and Vatican/Holy See. This is, as noted above, as a result of its Concordat with the latter that in some instances requires conformity with the Canon Law of the Holy See that is not subject to the European Convention on Human Rights.
It also appears to have adverse implications for the State Party’s sovereignty and freedom to conform to that Convention and the UN Convention on the Rights of the Child.
An example is that some provisions of the Concordat appear both in theory and practice to compromise the effective administration of justice. A concern is the potential for the autonomy of state prosecutors to be impeded by the Church’s own “jurisdiction, management and administration” (per the Concordat Article 5).
The Concordat, with Poland’s complicity, seeks to give precedence to over secular justice, which with defrocking as the maximum sanction, is tantamount only to disciplinary proceedings. Those involved in the administration of ecclesiastical justice may also have a vested interest when judging their peers, including suspected child sexual abuse perpetrators connected with the Church. For reasons given earlier, ecclesiastical justice is not an adequate or just substitute for even-handed secular justice with the possibility of prison for perpetrators of CSA.
We recommend:
1. That the State Party seeks to renegotiate the Concordat to regain complete sovereignty over its laws, thus giving it unrestricted ability to conform to inter alia the UN Convention for the Rights of the Child.
2. That greater efforts are made to secure secular, as opposed to ecclesiastical, justice for those suspected of committing CCSA. This is for reasons that include punishments that 
(a) secular justice can impose are more appropriate and
(b) that conviction results in a criminal record, which would be the case for those found guilty in an ecclesiastical court. This is likely to result in CCSA being reduced.
3. [bookmark: _Hlk49019650]That the advice from the State prosecutor to local prosecutors be reissued to enable the prosecution of more alleged perpetrators of CCSA and hence curtailing further abuse. 
This should acknowledge that neither Article 1 of the Concordat nor Article 2 of the Act of May 17, 1989 (on the relationship of the State to the Catholic Church in the Republic of Poland) impede the unfettered exercise of secular justice to prosecute suspected perpetrators (as set out on page 19), and that the Convention on the Rights of the Child makes doing so an obligation.
The revision should direct that prosecutors should pursue all suspected CSA perpetrators and enforce discovery of evidence with equal vigour regardless of whether or not Church-connected. They should similarly pursue those who indicate their knowledge of abuse as Archbishop Polak has done.
4. That the operation of existing Mandatory reporting be monitored to establish whether 
a. The prescription period is at least 40 years relative to CSA
b.  it is being enforced relative to CSA, for example in the cases Archbishop  Polak has brought to the attention of the Pope.
5. A new Mandatory Reporting criminal offence whereby those in a position of personal trust toward children or vulnerable adults who while in their care have reasonable grounds for knowing or suspecting the commission of physical or sexual abuse or abuse are required to report it to the appropriate civil authorities. There should be a significant penalty and the prescription period should be at least 40 years as victims often take many decades to report. (The Australian Royal Commission found it took 33 years on average.) A model MR law is shown below.[footnoteRef:58] We would suggest that such a law should also criminalise the destruction of records or evidence of CSA and failing to disclose them. [58:  Mathews, B. (2020). A Model Law for the Mandatory Reporting of Child Sexual Abuse: Submission to the Independent Inquiry into Child Sexual Abuse (England and Wales). Brisbane, Queensland University of Technology. 1-15. 14 August. Accessible at:  https://www.iicsa.org.uk/document/professor-ben-mathews-model-law-mandatory-reporting-child-sexual-abuse-england-and-wales ] 

6. Civil law should specifically provide for vicarious liability of institutions (including religious ones) for CSA and that the components of such liability should reflect the elements shown above under “basis of compensation”.
7. Institutions (including religious ones) should be required to place prominent safeguarding statements in every location advising those concerned about CSA to contact a help line totally independent of the institution at any level.
8. That the (school) Curriculum for Upbringing School is reviewed to check the effectiveness of pupils being taught in an age-appropriate manner about CSA, how to recognise it and how to avoid it, including contacting a help line totally independent of the institution at any level where the CSA is suspected.




APPENDICES

APPENDIX 1 

The circular letter from the Director of the Presidential Office of the National Prosecutor.
Facsimile (in Polish)[footnoteRef:59] [59:  https://static.im-g.pl/im/9/25282/m25282809,PISMO-PROKURATURA-KRAJOWA.pdf ] 

Newspaper article including facsimile of first page[footnoteRef:60] [60:  https://wiadomosci.gazeta.pl/wiadomosci/7,114883,25282534,prokuratura-krajowa-ukrywala-istnienie-tego-pisma-dotarlismy.html] 



THE REPUBLIC OF POLAND - NATIONAL PROSECUTOR
PRESIDENTIAL OFFICE
ul. Rakowiecka 26/30 02-528 WARSAW 			Warsaw, January 23, 2019
PK I BP 029.12.2018

State Regional Prosecutors
Dear Prosecutors,
Due to the revealed doubts relating to the applicability of Art. 217 of the Code of Criminal Procedure# to documents contained in the acts of the canonical process, I kindly present the following position.
Documents included in the canonical process are not covered by diplomatic immunity, unless it results directly from a legal provision, which is the case, for example, when they are part of a diplomatic mail or are at the legal address of the nunciature or other diplomatic mission. They are also not subject to any evidence prohibition. Therefore, there are no legal obstacles to use them in criminal proceedings, in the original or in a certified copy.
However, obtaining such documents is possible provided that the conditions that should be derived from the applicable legal acts are met.
Relations between the Polish State and churches and religious associations are regulated by Art. 25 and art. 53 of the Constitution, the Act of May 17, 1989 on Guarantees of Freedom of Conscience and Religion, an international agreement - Concordat between the Holy See and the Republic of Poland, signed on July 28, 1993 in Warsaw and ratified on February 23, 1998 (hereinafter: Concordat ) - and by a number of acts relating to activities of individual churches and associations. This issue is also referred to in Art. 17 sec. 1 of the Treaty on the Functioning of the European Union, stipulating that "the Union shall respect and not prejudice the status under national law of churches and religious associations or communities in the Member States."
According to Art. 25 sec. 3 of the Constitution of the Republic of Poland, relations between the State and churches and other religious associations are shaped on the basis of respecting their autonomy and mutual independence in their scope, as well as of cooperation for the good of man and the common good. Art. 25 sec. 4 indicates that the relations between the Republic of Poland and the Catholic Church are defined by an international agreement concluded with the Holy See and by statutes.
Concordat in Art. 1 states: "The Republic of Poland and the Holy See confirm that the State and the Catholic Church are - each in their field - independent and autonomous, and undertake to fully respect this principle in mutual relations and in cooperation for human development and the common good." Concordat, as an international agreement, takes precedence over statutes, which results from Art. 91 paragraph. 2 of the Constitution.
The terms "autonomy" and "independence" do not have a statutory definition. The official explanation of "autonomy" contained in the government declaration of January 26, 1998 on the Declaration of the Government of the Republic of Poland of April 15, 1997 in order to ensure a clear interpretation of the provisions of the Concordat between the Holy See and the Republic of Poland, signed in Warsaw on 28 July 1993, gives the following interpretation of this concept: “The principle expressed in Article 1, according to which the State and the Church are independent and autonomous, is in fact giving legal expression to the practice that has developed in Poland in recent years. It means resigning from such an understanding of constitutional norms, which expressed an antagonistic attitude, in favour of an interpretation assuming cooperation for human development and the common good. ”. In other words, the principle of autonomy requires that state organs in their relations with ecclesiastical institutions rely on cooperation, rather than using their powers in an antagonistic manner.
According to Art. 5 of the Concordat, the state lets the Catholic Church exercise its jurisdiction freely and publicly. This provision imposes an obligation on state organs not only to tolerate, but also to actively take actions ensuring the Church's freedom of jurisdiction. Also art. 2 of the Act of May 17, 1989 on the relationship of the State to the Catholic Church in the Republic of Poland, provides that the Church is governed by its own law, freely exercises clerical and jurisdictional authority, and manages its own affairs. According to Art. 3 of this Act, it defines the principles of the State's relationship to the Church, including its legal and property situation; in matters relating to the Church, not regulated by this Act, the generally applicable provisions of law shall apply - as long as they do not conflict with the principles arising therefrom.
The concept of jurisdiction covers the conduct of proceedings under the Code of Canon Law. Such proceedings, as well as related activities and documentation, therefore, belong to the sphere covered by the autonomy of the Church. There is no doubt that the intercepting of documents of the canonical process by law enforcement agencies constitutes an interference in the course of this process. Therefore, it should be considered that the decision to issue an order requesting documents from the canonical process should be taken with caution, as potentially in conflict with the jurisdictional autonomy of the Church.
In accordance with the above-mentioned constitutional principle of cooperation, the prosecutor, recognizing that certain documents produced in the canonical process will constitute useful evidence in criminal proceedings, should therefore first submit an appropriate application to the church authorities. The Code of Canon Law provides for the possibility of making trial documents available with the consent of the judge (canon 484 point 3, canon 1475 § 2). The decision of the Church authorities in this matter belongs to their sphere of their autonomy. An ecclesiastical judge may only consent to the transmission of a photocopy of the document - in such a case, the photocopies should be certified by an ecclesiastical notary - or to refuse consent altogether, relying instead on the efficiency of the canonical process.
At the same time, however, the prosecutor has certain obligations resulting from the CCP, including the obligation to collect evidence under Art. 297 § 1 point 5 of the CCP. The warrant under Art. 217 of the Code of Criminal Procedure serves to fulfil this obligation.
The principle of the jurisdictional autonomy of the Church cannot in every situation limit the powers of an organ of the state. It is therefore necessary to weigh the balance between this principle and the duties of the prosecutor.
For this purpose, it is necessary to distinguish between two types of situations related to the search for evidence.
In the first situation, evidence from a document contained in the files of the canonical process is vital to the case. It is crucial for determining the essential issues of the procedure necessary to issue a decision on the merits - that is, this evidence allows to determine whether and by whom the prohibited act was committed, what legal qualification of the act should be assumed, what is the identity of the victim, whether the perpetrator is liable criminal - the circumstances cannot be established otherwise. This applies, for example, to factual situations where the subject of the proceedings is an act under Art. 270 of the CC, and the requested document was the subject of the enforcement action of this act, or as soon as the content of the requested document allows it to be decided whether the crime was committed by a specific person. The prosecutor should then ask the church authorities to provide the document. If the church authorities do not give their consent, it is justified to use the institution specified in Art. 217 of the Code of Criminal Procedure.
In the case of the second type of situation, evidence from a document included in the records of the canonical process are documents vital to the case, because a given circumstance may be established in a different way. This also includes situations where the evidence is only complementary to other evidence or contains information that would be useful for the proceedings (including information on other evidence), but not essential for making a substantive decision, or get them in another way. In such situations, the application of the institution specified in Art. 217 of the Code of Criminal Procedure should be limited to special, exceptionally justified cases indicated in the statement of reasons for the order, for example, where the determination of the circumstances is otherwise seriously impeded.
The letter or decision should concern individual documents (for example, protocols of testimonies of designated persons), and should not cover the entire documents of the canonical process.
Expressed in art. 25 sec. 3 of the Constitution, the obligation to respect autonomy applies to all churches and religious associations. The above principles should therefore be applied analogously to documents from internal proceedings of other churches and associations, if such proceedings are conducted - which applies, for example, to documents produced in the course of the exercise of the law referred to in Art. 2 clause 1 of the Act of July 4, 1991 on the relationship of the State to the Polish Autocephalous Orthodox Church, or the Internal Law specified in Art. 2 clause 1 and 2 of the Act of May 13, 1994 on the relationship of the State to the Evangelical Reformed Church in the Republic of Poland, in art. 3 of the Act of June 30, 1995 on the relationship of the State to the Baptist Church in the Republic of Poland, or in Art. 3 sec. 2 of the Act of February 20, 1997 on the State's Relationship to Jewish Religious Communities in the Republic of Poland.
In order to develop proper practice, I ask that on every occurrence you provide the Presidium Office of the National Public Prosecutor with information about cases of planned application by public prosecutors to the authorities of a church or religious association for disclosure of documents from internal proceedings conducted before such authorities, and about cases which, in the opinion of the prosecutors, justify the decision on the application of Art. 217 of the Code of Criminal Procedure due to the refusal by these authorities to provide the documents necessary for the criminal proceedings.
I kindly ask you to inform the subordinate prosecutors about the content of this letter.
Best regards,
DIRECTOR OF THE PRESIDENTIAL OFFICE
Tomasz Szafrański

# “Objects which may serve as evidence, or be subject to seizure in order to secure penalties regarding property, penal measures involving property or claims to redress damage, should be surrendered when so required by the court, the state prosecutor, and in cases not amenable to delay, by the Police or other authorised agency.” Per https://www.legislationline.org/download/id/4172/file/Polish%20CPC%201997_am%202003_en.pdf 


APPENDIX 2
Below is an English translation of a short paper, Freedom from Religion Foundation, on Removing Discrimination in Poland against Non-Believing Children and Those Not Participating in Religion Lessons. The paper[footnoteRef:61] was financed by the EEA Grants.
Our recommendations are based on those in the paper. The recommendations we extracted are highlighted in yellow. [61:  https://rownoscwszkole.pl/images/dokumenty/rownoscwszkole-dobre_praktyki.pdf] 


REMOVING DISCRIMINATION IN POLAND AGAINST
 NON-BELIEVING CHILDREN AND THOSE NOT PARTICIPATING IN RELIGION LESSONS 
BY DR. TOMASZ KALBARCZYK
JANUARY 2015

Recommendations for schools were developed in January 2015 as part of the project Equality in school) implemented in the" Citizens for democracy "program, financed by the EEA Grants.
The idea and implementation of the project: Freedom from Religion Foundation KRS 0000 403073 20-023 Lublin ul. Chopina 41 lok. 2.

Our recommendations in Part 1 section D are the yellow-highlighted passages below, but in a different order.

INTRODUCTION
These recommendations are based on the results of surveys and interventions conducted since September 2014 under the project "Discrimination of non-believing children and those not participating in religion lessons" (Equality at School) implemented under the program “Citizens
for Democracy” financed by the EEA Grants. Recommendations also result from interventions conducted by the originator and implementer of the project, Freedom from Religion Foundation, from long before the project went live.
We publish recommendations for schools, also informing local authorities as bodies running public schools and education boards as institutions exercising pedagogical supervision. We present recommendations with justification and examples of good practices. To make it easier for the reader to use the document, the most important recommendations are marked with bold print. Examples of good practice are highlighted by underlining the text.


1. SCHOOL FRIENDLY TO ALL STUDENTS
A school that is friendly to all students is a facility that responds to the needs of parents from a largely religious background, related to their constitutional right to raise children in accordance with their own worldview, and does not indoctrinate, discriminate against or harm in any way parents and children from minority groups. This requires awareness that Polish society is more diverse than it may seem, respect for different beliefs and abandonment of the practice aiming at achieving a uniform worldview (see points: "education and values", "coexistence instead of conflict"). School friendly to all students, must operate appropriately  (see sections "organization of the school activities" and "lessons in ethics and religion in the timetable"), including equivalent principles and practices regarding the study of ethics and religion, and well-developed relationships with parents (see sections: "Information and communication with parents" and "coexistence instead of conflict). A school that is friendly to all students employs staff, who are appropriately qualified, sensitive to the situation of the minority, disinclined to discriminate or indoctrinate, and who will who react to all cases of violence, violation of students' and parents' rights, including discrimination and peer violence. (See points: "education and values" , "Coexistence instead of conflict ")

2. ORGANIZATION OF THE ACTIVITIES OF THE SCHOOL
An important factor influencing the functioning of minorities at school is the organization of the institution's activities. It is possible and fully recommended to prepare the lesson plan and the school calendar in such a way that allows interested parties to participate in religion lessons, retreats, and celebrations, and at the same time does not cause any problems for the non-denominational and religious minorities. Ethics and religion lessons as extracurricular and optional activities should only take place during the first or last lesson of the day (see section "ethics and religion lessons in the timetable"). 
The organization of the retreat should minimize the number of cancelled lessons. This is beneficial for the entire school community, as it allows for the effective use of school time and at the same time enables minority students and parents to avoid inconveniences related to current events. It also saves parents of younger students the hassle of organizing childcare for children when school activities are cancelled. We recommend planning a retreat after school. If retreats are to involve the loss of lessons, similarly to religion lessons, they should only be organized at the beginning or end of the school day in order to enable the uninterested to come to school later or leave earlier and to minimize the loss of teaching hours.

We recommend complete abandonment of religious elements at school celebrations and of religious outings and trips, as this always causes discomfort for minority groups. (Article 53 of the Constitution of the Republic of Poland states that no one may be forced to participate or not to participate in religious practices.) It is a violation of this rule to initiate prayers during the school celebration. Religious associations should organize religious ceremonies. We also recommend that you avoid introducing preparations for religious ceremonies (first communion, nativity play, etc.) during lessons. They should take place after lessons, preferably at the headquarters of a religious association. 
It should be remembered that not only students, but also teachers from minority groups are exposed to the phenomena of discrimination and coercion. We recommend that only catechists take care of retreats or other religious celebrations. Otherwise, Article 53 of the Constitution may be violated.

3. ETHICS AND RELIGION LESSONS IN THE LESSON PLAN
Ethics and religion lessons as extracurricular and optional activities should be placed on the first or in the last hour of the timetable, it should be one of the priorities in the timetable planning process.
Organising ethics and religion lessons in the first or last hour will help avoid the unnecessary free periods, problems with the organization of care or lack of care for students who do not attend catechesis, as well as stigmatizing them. Such an arrangement of extracurricular activities will also allow the school and students to avoid possible problems related to resignation or declaring the will to participate in extracurricular activities during the school year. Participation in ethics and religion lessons is a student's right, but not his / her responsibility, so requests to enrol or withdraw from classes can be expected at any time, and it is the responsibility of the school to fulfil the wishes of parents or adult students.

Completely equal treatment of both subjects in the timetable is a necessary condition to make sure that there is no discrimination.  If, by definition, religion lessons are included in the curriculum, then ethics lessons should also be included; any other solution favours one subject over another. Even if at the time of compiling the timetable there are no applications for ethics lessons, which may be natural in view of the low social awareness on this topic, a place for such classes should be included in the plan. Likewise, one should avoid discriminatory practice where one of the subjects is at convenient times for the students and the other is very early in the morning or extremely late in the afternoon. It should also not be that students attending catechesis have these classes immediately after other lessons, while ethics should be waited for.
Due to the large number of lessons per week and the burden of implementing the comprehensive, general curriculum, we recommend a variant in which one hour of ethics and one hour of religion are organised per week. The ordinance of the Ministry of National Education on the conditions and method of organizing religion lessons provides for the possibility of reducing the number of hours from two a week to one as a result of the director's decision, in the case of religion lessons, it is required to have a bishop’s consent.

4. COMPETENCES OF THE ETHICS TEACHER
We recommend adopting the principle that only a philosophy graduate or, as a last resort, someone with a postgraduate qualification in philosophy or ethics can be an ethics teacher. Neither clergy nor people who have a valid referral from the relevant bishops or from church leaders to teach a specific religion should not be permitted as ethics teachers. In accordance with the requirements of the core curriculum for preschool education and general education, the teacher of ethics cannot be a person committed to the conveying  of moral standards of only one religion, but should develop a reflective attitude towards ethical values and prepare students for values recognition, regardless of religious beliefs. For the above reasons, we recommend not to entrust catechists with the function of a class tutor.

5. INFORMATION AND COMMUNICATION WITH PARENTS
The right to information is one of the cornerstones of democracy. Constitution of the Republic of Poland in Art. 61. grants citizens the right to obtain information about the activities of public authorities. The Ministry of National Education notes that parents have the right to obtain all the information they need about the educational institutions that concern their children in accordance with the European Charter of Rights and Responsibilities of Parents. Broad and reliable communication with parents about all important aspects of children's education has a positive effect on parents' relations with teachers, tutors, and principals, and has a significant positive impact on the image of the school outside. 

We recommend that school principals oblige tutors and teachers to have full and current knowledge on the organization of ethics and religion lessons and to convey all this knowledge to  parents within the framework of procedures developed and standardized for the entire school.  Communicating knowledge regarding the organization of ethics and religion lessons is particularly important as a significant part of society still does not have information in this field. The relevant information should be disclosed to parents when enrolling their child in school. The largest, constantly updated collection of information (including materials for teachers) on ethics lessons and regulations on ethics and religion lessons can be found on the "Ethics at School" website. A complete set of basic information can also be found on the website of the “Equality at School” project. A statement needed if parents or adult students want to enrol in ethics or religion lessons is available on both websites. Ideally, parents and students should be able to express their will on this point at the end of the school year so that the school has time to organize education in the new year.

Parents should also be provided with reliable knowledge about the nature of ethics lessons, as it is not a subject that can be easily juxtaposed with catechesis as opposites. Catechesis and ethics are two completely different types of subjects that are mostly linked by the fact that they were introduced to in one ministerial regulation. Catechesis is an interpretation of the beliefs of a given religion. Ethics, in primary school, is pedagogical, while in secondary school the nature of this subject is determined by the fact that ethics is a field of knowledge, a branch of philosophy, and a reflection on morality. Morality, which consists of our beliefs and our behaviour, applies to all people: religious and non-religious, it is the subject of study of ethics. Professionally conducted ethics lessons will be free from any indoctrination, and at the same time will equip students with valuable competences (the art of fair discussion and critical thinking), which the Polish education system does not care enough for. What is more, no public funds are provided for philosophy lessons, while for ethics lessons, funds are available. Having seven willing students gives the school a complete guarantee of getting the state funding, smaller groups can also count on it. For example, authorities in Lublin have repeatedly publicly declared that any school willing to start ethics lessons will receive necessary funds. Studies show that when ethics classes are organized, more students attend than originally intended. 
An example of good practice is the change in the information policy of one of Poznan’s schools, described in the press: "Previously, there was no ethics in my school," says Marek Kmiecik, the school's headmaster. I decided to check how many people would like such lessons first. A brochure was produced that all parents received. In it: << Ethics, contrary to what is commonly believed, is not only the secular equivalent of religion in schools, but above all one of the philosophical disciplines. It teaches critical, logical thinking, creative and spontaneous reactions to new situations and threats. (...) The classes are focused on the comprehensive personal development of students. (…) There's no need to make a choice between religion and ethics. Students can attend both subjects "(...) I have 484 students in my school. 184 expressed their willingness to participate in lessons. More are still being added - says Kmiecik. - The interest has exceeded my expectations. Though it transpired that the lack of awareness among the parents is significant”[footnoteRef:62] [62:  A. Lehmann, Pani Etyka zdobyła szkołę. Jak się udało? w: „Gazeta Wyborcza. Poznań”, 2014. 10. 20.] 

A declaration for parents was attached to the leaflet, ready to be passed to the principal by class tutors. We strongly advise against requiring parents to come to the school office in person for this. This is a practice that parents find unfriendly and complain about.

Please note that sensitive data should no longer be collected for ethics and religion lessons. Polish citizens have a constitutionally guaranteed right not to disclose their worldview.
In particular, we recommend that each parent be informed that:
a) Parents are informed that ethics and religion classes are optional, accessible at any time by means of a written declaration. At the same time, the school has no right to demand from parents or adult students a declaration that they do not attend religion classes if they have not previously expressed such a wish.
b) The will of one parent or an adult student is enough for the school or the municipality to be obliged to organize ethics or religion classes.
c) Pupils can resign from extracurricular activities at any time.
d) Pupils can attend both ethics and religion lessons, in which case, if the student receives different final grades for the courses, the better grade is entered on the certificate.
e) Ethics lessons propose a completely independent philosophical course that provides opportunities in acquiring valuable skills (they are not "anti-catechesis").

6. DESIGN OF SCHOOL INTERIORS
We recommend the absence of religious symbolism or equal consideration of different faiths and non-denominational world view in the design of corridors and classrooms.
In many schools there is a denominational corridor design and school newspapers with religious content. Numerous religious symbols and images related to one denomination seem to imply a religious world view was in force in a given institution, which contradicts the principle of freedom of religion and belief, and causes a sense of discrimination against minority representatives.

7. EDUCATION AND VALUES
We recommend that the educational program, articles, and practices of the school carefully avoid any favouring religious or any other worldview. When educating, you can refer to the universal values ​​and patterns, such as opposition to suffering and violence, selfless help for the needy. We know cases of curatorial and ministerial recommendations reminding schools that their statutes cannot enforce religious values ​​and practices on the school community, as their need to be adjusted to the Constitution. Also any educational practices that represent a certain religiosity as the only proper way of life and the only carrier of the relevant values, suggesting that those outside of a given religion have an "inferior" value system or culture, are unacceptable. 
We recommend that the symbolic and educational sphere of the school, i.e. the choice of a patron, emblem, the anthem, etc. were religiously neutral. It is a common practice of the Polish schools to choose for the school patron a person representing a specific religious cult (e.g. John Paul II). It is usually associated with a specific way of celebrating the school ceremonies, which is painful for religious and non-denominational minorities, threatens disobeying Article 53 of the Constitution of the Republic of Poland and provokes negative phenomena described in item 6 of these recommendations.
An example of good practice can be the "Student's Constitution" of Primary School No. 52 in Czestochowa. In its preamble, this document refers to the Constitution of the Republic of Poland noting that it is established in the school community by both believers in God as source of values ​​and those who do not share this faith. Chapter IV of the document is devoted to freedom of religion and beliefs, it emphasizes that the school guarantees students equal treatment regardless of religion and belief, the right to reveal or not your worldview, freedom of conscience and the right to take lessons in ethics and religion (while emphasizing the voluntary nature of these objects).

8. CO-EXISTENCE INSTEAD OF CONFLICT
We recommend preparing the senior staff and teachers (preferably in the form of thematic training) to work in conditions of social diversity and the potential occurrence of conflicts. We recommend introducing anti-discrimination topics to the program of tutorials, permanent monitoring for ideological violence and resolutely responding to any such event. 
Pluralism of values ​​is one of the pillars of democracy. Of course, it is not about respect for all views, views inciting violence, hatred or depriving people of dignity do not deserve respect. There are misunderstandings about what various legal acts say about respecting Christian values, as respecting does not mean special "promotion" of these values, nor does it mean violation of the freedom of conscience of religious and non-denominational minorities. We recommend that principals monitor the competences of the staff in the field of equal treatment of students regardless of because the worldview. The choice of ethics and religion classes can be a particularly difficult topic. We recommend that principals oblige the entire staff, tutors, catechists, and ethics teachers to ensure that the choice of subject and the daily functioning of students in these lessons are free from compulsion. 
An example of good practice is a teacher in one of Lublin's primary schools, who at the first meeting with parents reminds them that we live in a diverse society, children perceive it as natural, as they see the fact that some take religion lessons and others don't. The teacher emphasizes that the attitude of adults will decide whether such a peaceful coexistence will survive or will be disturbed by conflicts.
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