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[bookmark: _Toc20731964]Introduction
Geneva International Centre for Justice (GICJ) is a non-profit, international non-governmental organisation dedicating its work to the promotion and reinforcement of commitments to the principles of human rights. With its headquarters in Geneva, the organisation observes human rights violations, documents and seeks justice for victims across the world. 
GICJ is submitting this shadow report as part of the review of the Republic of Iraq’s seventh periodic report by the Committee on the Elimination of Discrimination Against Women (CEDAW) in its 74th session in Geneva, Switzerland, from 21 October to 8 November 2019. The review is done according to article 18 of the Convention on the Elimination of All Forms of Discrimination against Women (the Convention). 
GICJ has been tackling injustice and human rights violations in Iraq since its establishment through its partnership with local lawyers and NGOs in Iraq. GICJ is able to receive invaluable documentation and evidence of human rights violations on the ground. GICJ brings those violations and evidence to the relevant UN bodies and competent organisations in order to seek justice for all.
War and instability ever since the 2003 US-led invasion have brought on different challenges for Iraqi women. Once a major contributor to the Iraqi economy and an integral part of its society, women today have seen a decline in their role and rights leaving them vulnerable to discrimination.  The Iraqi state claims to be giving women more rights in different areas of society and allowing them to become more active on the political scene by increasing female representation. In this sense, more women on the political scene will be reflected positively in the drafting of laws that favour equality. But how much power do they really have in a country ruled by religion, sectarianism and deeply rooted in patriarchy, as seen in many laws? Have the mechanisms currently in place truly helped in achieving better equality? 
Upon completion of this report, we have found that the Iraqi state has yet failed to implement its obligations under CEDAW especially articles 2, 5 and 16 of the Convention. 
[bookmark: _Toc20731965]Situation of Women in Iraq
[bookmark: _Toc20731966]Women in the Political Scene
Since the last CEDAW report submitted by Iraq, the quota of female representation in parliament has not been increased from the minimum of 25% it was set at based on the Election Act (Law No. 16 of 2005).  The State party mentions that in 2014 elections were held for the Council of Representatives. Women represented 28% of the total number of candidates (2604 out of 9037). An increase in female representation to achieve equality within a specific timeframe is necessary. Cabinet decision No. 99 of 2015 only mentions nominating a “proportion of women to senior positions”. However, SRSG for Iraq Ms. Hennis-Plasschaert has called the Iraqi state out on this: “up to this point, not one single woman has been confirmed in a ministerial role in the Iraqi government.”[footnoteRef:1] Deputy Special Representative of the UN Secretary-General Alice Walpole has also recently urged the Iraqi government to enable the meaningful representation of women in the decision-making process in Iraq. She also stressed that the implementation of Security Council Resolution 1325 on Women, Peace and Security is crucial for the leadership of UNAMI.[footnoteRef:2] [1:  Statement by the SRSG for Iraq, Ms. Jeanine Hennis-Plasschaert International Women’s Day at the Council of Representatives, Baghdad, 10 March 2019 
http://www.uniraq.org/index.php?option=com_k2&view=item&id=10553:statement-by-the-srsg-for-iraq-ms-jeanine-hennis-plasschaert-international-women-s-day-at-the-council-of-representatives&Itemid=714&lang=en]  [2:  UNAMI Urges Inclusion of Women in Politics and Decision Making, http://www.uniraq.org/index.php?option=com_k2&view=item&id=11591:unami-urges-inclusion-of-women-in-politics-and-decision-making&Itemid=605&lang=en] 

[bookmark: _Toc20731967]Forced Marriage
There is no age restriction and such a law leaves room for physical and psychological abuse to occur with the victims having no recourse to justice. Article 9(2) stipulates “No relative or other person has the right to force marriage on anyone, male or female, without their consent.” Again, the article is too vague. It does not stipulate any age limit and can therefore also be a loophole for forced child marriages where a girl or woman is forced by her family to enter a marriage due to societal or economic factors such as poverty or “honour” or when women are given in marriage to settle tribal disputes (fasliyah). Article 2(first) of the Domestic Violence Act (Kurdistan Region) No.8 of 2011 considers forced, arranged and child marriages as forms of domestic abuse. This is a step forward in protecting young girls and women from abuse and possible exposure to rape or trafficking. 
[bookmark: _Toc20731968]Iraq’s Criminal Law on Sexual Violence and Rape
Article 393 of the Penal Code defines rape as “penetration or sodomy with no consent”. But consent is too vague and not clearly defined where the victim is not in a capacity to give consent (asleep, inebriated or under the influence of drugs) or where there is use of force, coercion or threat. The definition is too narrow compared to the one used by international criminal law (the Rome Statute of the ICC).[footnoteRef:3]  The use of force and incest are considered aggravating circumstances in the Iraqi law rather than circumstances affecting consent. This definition is outdated and in court can put the onus on the victim for not clearly saying no or not behaving in a certain way to refuse sex. Lesser penalties are established for “consensual sex” with a minor. This would be considered child sexual abuse under articles 34 and 35 of the CRC and should not be considered “consensual” or allowed lesser sentences.  Article 398 of the penal code is also still in force where a woman may be forced to marry her rapist especially if she or her family want to avoid shame or retaliation: “all criminal actions against the perpetrators of rape or sexual assault are null and void and any sentence that has passed is quashed if the perpetrator then lawfully marries the victim.” Marital rape is also not penalised.  [3:  ICC Elements of Crimes art. 7(1)(g)-1, element 2. https://www.icc-cpi.int/resource-library/Documents/RS-Eng.pdf] 

Article 3 of the criminal procedure code establishes the prosecution for rape. There is a three-month limitation for filing a complaint about rape: The complaint must be lodged within three months of the victim becoming aware of the crime (unless there was a compelling excuse that stopped them from coming forward) or they lose their right to justice. If the victim drops the charges she is no longer entitled to criminal justice. In a conservative society like Iraq where shame, virginity and honour seem to be highly valued even in the eyes of the judicial system, victims may not come forward immediately as they are ashamed or fear they will bring dishonour to their families. By putting such limitations on the filing of a rape complaint, Iraq is punishing the victims. Even after filing a complaint, the victim may be pressured into dropping the charges to avoid shame or stigma or due to threats of retaliation for reporting the crime. 
On the matter of rape, the Cabinet issued Decision No. 92 (2014) recognizing rape and other crimes inflicted on Iraqi Yazidis, Turkmens, Christians and the Shabak and other minority groups by ISIL terrorist gangs as genocide. This is a good step toward justice for these victims. However, the State party has failed to document and prosecute militias affiliated with the Iraqi government (such as the ERD) that have assaulted and raped women solely based on suspicion of their husbands or their family members of being ISIL members or sympathisers. It’s regretful that the government has held no one accountable for such heinous crimes. Households headed by women are targeted and threatened by Iraq’s armed forces. Women are faced with intimidation and harassment and punished for even fleeing areas suspected of falling under ISIL control. Punishments included being denied humanitarian aid and sexual exploitation at the hands of those armed militias. The State Party only seems to point the finger at crimes committed by ISIL but denies any wrongdoing by its own security and armed forces. 
[bookmark: _Toc20731969]Human Trafficking and Sexual Slavery
Ever since the US invasion of Iraq in 2003, up to 10,000 women and girls have been kidnapped or trafficked  for sexual slavery, prostitution or held for ransom.[footnoteRef:4] The dissolution of the Iraqi army and other security institutions left the borders with zero security and control of the flow of people entering or exiting the country. The collapse of law and order has created the perfect environment for human trafficking to mushroom over the years. [4: ] 

There is concern that top government officials might be complicit in protecting traffickers from investigation and prosecution. Continued allegations and reports coming from IDP camps have named military and security personnel as aiding the sexual exploitation and trafficking of women and girls especially those with ties to ISIL. The government has unfortunately time and time again failed to investigate or prosecute them.[footnoteRef:5] [5:  2019 Trafficking in Persons Report: Iraq https://www.ecoi.net/en/document/2010829.html] 

Temporary marriages such as muta’ah where the family receives a dowry from the husband and the marriage is terminated after a specified period have been used by men to traffic women into Iraq or neighbouring countries like Syria, Jordan and Kuwait for the purpose of working in the sex trade. Women in IDP camps and their children are at a higher risk of falling victim to trafficking as they attempt to escape dire conditions and are lured with promises of work or money. However, Iraq does not specify in its report the measures taken to address the vulnerability of IDPs, refugees and returnees. The government also fails to identify victims of trafficking, and instead of receiving proper care they end up being penalized. The Ministry of Interior lacks a referral system, victim guidelines and poor coordination across the country. Authorities clearly lack understanding of trafficking and cannot identify victims of it.[footnoteRef:6] [6: ] 

Iraq has criminalized human trafficking and kidnapping. However, sexual slavery is not outlawed. Under Penal Code Article 423, sex with a kidnapped woman over the age of 18 is punishable by death but no parallel provisions protect minors.  Regarding Law No. 28 of 2018 combating the trafficking in persons, the kidnapping provision was amended to remove an exception if the perpetrator married the victim, unlike for rape and sexual assault. Former article 427 is no longer in force where “any criminal proceedings become void if the perpetrator of kidnap and rape lawfully marries the victim.”[footnoteRef:7] This does offer some protection to victims by not having to face marrying a person that has sold them into slavery and exploited them. The Iraqi government has also created the Supreme Committee to Combat Human Trafficking; however, it does not have any real power to implement its recommendations.  [7: March 2018 Global Justice Center, Iraq’s Criminal Laws Preclude Justice For Women And Girls http://globaljusticecenter.net/files/IraqiLawAnalysis.4.6.2018.pdf] 

[bookmark: _Toc20731970]Honour Killings
This happens even though Articles 128, 130 and 131 of the Penal Code have been amended to read that honour killing is not a justification for mitigation of sentence. Yet, the state report talks of “all honourable motives” as justification for mitigation. The report also refers to Sharia law and the conservative nature of the Iraqi society. Article 409 of the Penal Code stipulates that if a man catches his wife or close female relative in an act of adultery and kills her, he may be granted mitigating circumstances. In addition, judges can exercise discretion when handing out a sentence and can use “honour” as mitigating circumstances based on the facts of the case. Therefore, given that 1) most judges sitting on the bench are men, and 2) Iraqi society is deeply rooted in patriarchy, and 3) these particular articles are based on Sharia law, it is very probable that the judge may side with the male and grant mitigation in cases of honour killings or any honour crimes committed.
Unsurprisingly, the same leniency is, however, not extended to women when they seek or get abortions. Article 417 of the Penal Code criminalizes abortion.[footnoteRef:8] No exceptions or mitigation are provided even in cases of rape or foetal impairment.[footnoteRef:9] It is considered a legally mitigating circumstance if the pregnancy brings shame. In the eyes of the Iraqi law, an unborn child (even if it is the result of rape) and “honour” are deemed more valuable than the life of a woman or her wellbeing. With widespread systematic rape and sex trafficking going on, women are seeking unsafe procedures to terminate unwanted pregnancies, resulting in serious health risks including sepsis, haemorrhaging and death. In fact, laws concerning abortion in Iraq have become more restrictive over the years.[footnoteRef:10] [8:   Iraq: Gender, justice & the law https://www.unescwa.org/sites/www.unescwa.org/files/events/files/iraq_country_summary_-_english.pdf]  [9:  abortion policies and reproductive health around the world https://www.un.org/en/development/desa/population/publications/pdf/policy/AbortionPoliciesReproductiveHealth.pdf]  [10:  United Nations, Abortion Policies and Reproductive Health Around the World, annex 2 (2014)] 

[bookmark: _Toc20731971]Stereotypes, Harmful Practices and Family Relations
The sectarian division in Iraq has aggravated existing and deep-rooted patriarchal, discriminatory practices such as guardianship of children, polygamy and considering women inferior to men (owing obedience to husbands). These have already been noted in the Committee’s previous concluding observations but are still perpetuated to this day. 
Female genital mutilation (FGM): In the last CEDAW report,[footnoteRef:11] the Committee requested that the state party submit information on the prevalence of FGM in the Kurdistan region and in Kirkuk as well as establish laws that combat such practices. The State report only mentions a Survey done with UNICEF and the Heartland Alliance International that concluded that FGM in the Kurdistan region has reduced sharply. No figures are given to support this statement. In the matter of combating FGM, Article 6 of the Kurdistan Region Domestic Violence Act No. 8 (2011) stipulates that conducting FGM is punishable by a sentence of between six months to two years with a fine ranging from one million dinars to five million dinars. The sentence is more severe for the perpetrator of FGM on minors. Outside of Kurdistan, there is no national law that criminalizes FGM.   [11:  CEDAW/C/IRQ/Q/4-6] 

Domestic violence: Article 2(first) of the Domestic Violence Act (Kurdistan Region) No. 8 (2011) does criminalise all forms of corporal punishment. This provides wives with legal protection in cases of spousal abuse. However, there is no federal domestic violence law covering the rest of Iraq, and worse, under article 41 of the Penal Code of 1969, a husband has the legal right to physically punish his wife.  
Marriage, polygamy and divorce: Under the Personal Status law, the husband is required to maintain his wife and the wife owes him obedience. The father is the legal guardian of his minor children. Polygamy is permitted under the Personal Status law (subject to judicial authorisation). The conditions are stricter for polygamy in the Kurdistan Region. A husband can unilaterally divorce his wife (by repudiation or “talaq”). A woman may divorce on specified grounds or ask for a kula’a divorce without grounds and loses her financial rights (her dowry or mahr). And in case of divorce, a woman has custody of her children up to the age of 10 (may be extended to the age of 15). Under these current laws, a woman stands to lose a lot in case of divorce or risks being at the mercy of an abusive husband to whom she owes total obedience. 
Inheritance:  Under the Personal Status law (based on Sharia law), women have a right to less inheritance than their male relatives. Daughters receive half the share sons receive and if there is no son, the inheritance is split with her uncles. This can leave women in financial difficulty when left with little to no inheritance in a society where they still rely on income from husbands or fathers. This is changing with households run by women and women having to work to support families, but it is unjust that a wife or daughter is to get less simply because she is a woman. 
Adultery: Adultery is an offense under article 377 of the Penal Code. If committed by a wife, it is a misdemeanour and she may serve a sentence between three months and five years. The same sentence is applied to a husband but only if he commits the act in the family home. This is a clear double standard that makes it easier to prosecute women than men and holds wives to a higher legal standard than their husbands.
[bookmark: _Toc20731972]Recommendations
Geneva International Centre for Justice requests the Committee to recommend, in its concluding observations, Iraq do the following: 
· Eradicate practices of child marriage and make them punishable by law. Clearly define and outlaw child marriage “as any marriage where at least one of the parties is less than 18 years of age”.
· Decriminalize abortion and allow rape victims access to justice, proper medical and psychological care including STIs screenings. 
· Raise awareness about the harmful effects of child marriages on girls and reject proposed legislative measures that would lower the minimum age of marriage. 
· Implement the prohibition on “honour crimes” contained in articles 128, 130 or 131 of the Penal Code and severely punish perpetrators. Under no circumstances should “honour” be a mitigating circumstance and perpetrators should not be able to invoke the defence of “honour” to mitigate their crimes. Article 409 of the Penal code should be repealed.
· Repeal Penal Code article 398 as it only hinders women from seeking justice and stops them from speaking out or reporting rape. Clearly define consent and rape in the penal code to avoid limiting the criminal accountability of the perpetrator. 
· Put an end to harmful practices such as temporary marriages muta’ah and fasliyah (giving women away to resolve tribal disputes) in conformity with articles 2 and 5 of the Convention. Prosecute perpetrators of such marriages or any marriage contracted outside court, as those practices strip women of their civil rights. 
· Establish a concrete action plan to protect women in IDP camps from sexual exploitation, forced/child marriage and other forms of abuse. Train authorities to detect victims of trafficking and refer them to protective services.






Geneva International Centre for Justice (GICJ) is an international, independent, non-profit, non-governmental organisation based in Geneva-Switzerland. GICJ has been tackling issues of justice and accountability pertaining to Iraq. GICJ maintains partnerships with various NGOs, lawyers and a vast civil society and network within Iraq and the Middle East region. Through these channels, GICJ receives documentation and evidence of human rights violations and abuses in Iraq as they occur and report that to the human rights bodies in Geneva.
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