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From the Global Initiative to End All Corporal Punishment of Children, February 2019 This briefing describes the legality of corporal punishment of children in Rwanda. In light of the Committee’s General Comment No. 8 on “The right of the child to protection from corporal punishment and other cruel or degrading forms of punishment”, its repeated recommendations on the issue, the importance of eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children, the recommendations to prohibit all corporal punishment made by the Committee Against Torture, the Committee on Economic, Social and Cultural Rights, the African Committee of Experts on the Rights and Welfare of the Child and during the Universal Periodic Review (which the Government accepted), and the new global commitment to ending all violence against children in the context of the 2030 Agenda for Sustainable Development, we hope the Committee will:
· in its List of Issues for Rwanda, raise the issue of corporal punishment of children, in particular asking what steps are being taken to enact legislation prohibiting corporal punishment of children in all settings; and,
· in its concluding observations on the fifth/sixth report of Rwanda, recommend that legislation is immediately enacted to explicitly prohibit corporal punishment of children, in all settings including the home, as a matter of priority.



1 The report of Rwanda to the Committee on the Rights of the Child
1.1 Rwanda’s fifth/sixth state party report highlights the 2011 National Integrated Child Rights Policy which serves as a guide for legislation and “prohibits any kind of physical abuse, torture, cruelty against children and corporal punishment of children in all settings”.[footnoteRef:2] The report further states that article 218 of the Penal Code (now article 28 of Law N°71/2018 of 31/08/2018 Relating to the Protection of the Child) has been interpreted by courts as including corporal punishment and that the draft legislation replacing Law No. 54 Relating to the Rights and Protection of the Child 2011 would explicitly prohibit corporal punishment.[footnoteRef:3] [2:  [2018], CRC/C/RWA/5-6, Fifth/sixth report, para. 84]  [3:  [2018], CRC/C/RWA/5-6, Fifth/sixth report, para. 85] 

1.2 [bookmark: _GoBack]However, the 2011 National Integrated Child Rights Policy only serves as a guide for legislation, and law reform for explicit prohibition has not yet been achieved. The 2018 Law Relating to the Protection of the Child only prohibits “excessive” punishment under domestic violence (art. 3) and article 28 sanctions imposing “severe or degrading punishments including corporal sanctions” to a term of no less than two years and no more than three. It is unclear whether courts would interpret this as including ‘lighter’ forms of corporal punishment, particularly in regards to the minimum sentence of two years’ imprisonment. There is no explicit prohibition of all corporal punishment in legislation.

2 The legality and practice of corporal punishment of children in Rwanda
2.1 Summary: Corporal punishment of children is unlawful in schools and in the penal system in Rwanda. It is still lawful in homes, alternative care and day care settings.
2.2 Home (lawful): Corporal punishment is lawful in the home. Law No. 32/2016 of 28/08/2016 Governing Persons and Family passed in August 2016 repealed the Civil Code 1988, which previously recognised a “right of correction” to parents under its article 347. The new Law does not mention the “right of correction” but it does not explicitly repeal it and does not explicitly prohibit corporal punishment: it is a silent repeal which does not achieve a full ban of all corporal punishment.
2.3 In 2011, the Government accepted the recommendation made during the Universal Periodic Review of Rwanda to prohibit all corporal punishment of children.[footnoteRef:4] The National Integrated Child Rights Policy, adopted by the Ministry of Gender and Family Promotion in the same year and intended as a guide for legislation, states that “physical abuse, including torture and cruelty against children and corporal punishment of children is prohibited in all settings” and defines all settings as including “homes, communities, schools, all centres and institutions that have children, prisons and detention centres, etc”.[footnoteRef:5] In reporting to the Committee on the Rights of the Child and to the Committee on Economic, Social and Cultural Rights in 2013, the Government stated that corporal punishment is prohibited in all settings, including the home.[footnoteRef:6] However, law reform has so far failed to achieve complete prohibition.  [4:  14 March 2011, A/HRC/17/4, Report of the working group, para. 78(9)]  [5:  National Integrated Child Policy 2011, para. 5.5]  [6:  [April 2013], CRC/C/RWA/Q/3-4/Add.1, Reply to list of issues, paras. 33, 38-41; [19 April 2013], E/C.12/RWA/2/4/Add.1, Reply to list of issues, para. 77] 

2.4 Law N°71/2018 of 31/08/2018 Relating to the Protection of the Child repeals and replaces Law No. 54 Relating to the Rights and Protection of the Child 2011. Although the Government had said before enactment that it would explicitly prohibit corporal punishment,[footnoteRef:7] the 2018 Law does not do so: it includes in the definition of domestic violence only “excessive” punishment (art. 3). Article 28 of the Law states that “a person who harasses a child or imposes severe or degrading punishments including corporal sanctions” commits an offence and is liable for imprisonment for a term of no less than two years and no more than three. The Government has said (in relation to article 218 of the former Penal Code, which is now article 28 of the 2018 Law) that courts had interpreted the legislation to “include corporal punishment”.[footnoteRef:8] It is unclear however whether this would include the ‘lighter’ forms of corporal punishment, particularly in regards to the minimum sentence of two years imprisonment.  [7:  [2018], CRC/C/RWA/5-6, Fifth/sixth report, paras. 85 and 88]  [8:  [2018], CRC/C/RWA/5-6, Fifth/sixth report, para. 85 ] 

2.5 The 2018 Law does not repeat the provision in article 25 of the now repealed 2011 Law which called on the Minister to make an order specifying “non-violent disciplinary punishments, care and treatments for the child”. It seems the Ministry of Gender and Family Promotion had drafted a Ministerial Order “specifying the necessary educational measures and other forms of non-violent disciplinary punishments, care and treatments for the child” pursuant to the Constitution (especially arts. 120, 121 and 201[footnoteRef:9]) and article 25 of Law No. 54/2011 relating to the Rights and Protection of the Child, but as at July 2018 the drafting of the Ministerial Order had not progressed. We have no further information on the future of this draft Ministerial Order in the context of Law N°71/2018 of 31/08/2018 Relating to the Protection of the Child. [9:  The draft appears to have been prepared before the Constitution was revised in 2015] 

2.6 The new Penal Code (Law Nº68/2018 of 30/08/2018 determining offences and penalties in general) includes a number of provisions relating to assault and battery but it does not explicitly prohibit all corporal punishment, however light.
2.7 The Government signalled its commitment to prohibiting corporal punishment in all settings and repealing the “right of correction” in the Civil Code by clearly accepting a recommendation to do so made during the Universal Periodic Review of Rwanda in 2015.[footnoteRef:10] The 2016 Early Childhood Development Policy highlighted the need to promote positive disciplinary measures over the use of corporal punishment but did not commit to law reform. Although the “right of correction” was repealed by Law No. 32/2016 of 28/08/2016 Governing Persons and Family, an explicit prohibition of all corporal punishment is yet to be enacted. [10:  18 December 2015, A/HRC/31/8, Report of the working group, par. 134(42)] 

2.8 Alternative care settings (lawful): There is no explicit prohibition of corporal punishment in alternative care settings. The Strategic Plan for Orphans and Vulnerable Children, SPOVC 2007-2011 planned for explicit prohibition of corporal punishment,[footnoteRef:11] but this was not achieved. Article 28 of Law N°71/2018 of 31/08/2018 Relating to the Protection of the Child protects children from corporal punishment of some severity. [11:  Reported in Ministry of Gender and Family Promotion (2011), Strategic Plan for the Integrated Child Rights Policy in Rwanda, August 2011, p. 25] 

2.9 Day care settings (lawful): There is no explicit prohibition of corporal punishment in early childhood care and in day care for older children. Article 28 of Law N°71/2018 of 31/08/2018 Relating to the Protection of the Child protects children from corporal punishment of some severity.
2.10 Schools (unlawful): Corporal punishment of children is considered unlawful in schools, but there appears to be no explicit prohibition in legislation. Children are legally protected from “severe” and “excessive” corporal punishment by article 28 of Law N°71/2018 of 31/08/2018 Relating to the Protection of the Child. In reporting to the Universal Periodic Review in 2015, the Government referred to “internal regulations” against the use of corporal punishment in schools. The Ministerial Instructions No. 001 of 10 May 2017 establishing guidelines for setting up general or TVET, Nursery, Primary or Secondary School’s internal rules and regulations explicitly prohibit corporal punishment and “any kind of inhumane and degrading treatment” (art. 26). These regulations apply to public, private and Government subsidised schools.
2.11 Penal institutions (unlawful): Corporal punishment is considered unlawful as a disciplinary measure in penal institutions but it is not explicitly prohibited. A number of laws prohibit cruel, inhuman or degrading treatment and article 28 of Law N°71/2018 of 31/08/2018 Relating to the Protection of the Child protects children from “severe” punishment. Article 23 of Law No. 38 establishing the National Prisons Service 2006 states that “the prisoner must be treated with dignity and respect for human rights. He or she is especially protected against any sort of torture, cruel, inhuman or degrading treatment”. Article 15 of Law No. 25 establishing the Local Defence Force 2004 punishes the use of excessive force. Article 8 of the Instructions of the Minister of Internal Security relating to the conditions of detention, the provision of food and detainee visits 2008 (No. 09) states that no prisoner should be subjected to torture or other abuse or cruel, inhuman or degrading treatment.
2.12 Sentence for crime (unlawful): Corporal punishment is unlawful as a sentence for crime. There is no provision for judicial corporal punishment in the Penal Code 2018 and Law N°71/2018 of 31/08/2018 Relating to the Protection of the Child. The Constitution states in article 15: “Every person has the right to their physical and mental integrity. No one shall be subject to torture, physical abuse or cruel, inhuman or degrading treatment.”

3 Recommendations by human rights treaty bodies and during the UPR
3.1 CRC: The Committee on the Rights of the Child has twice recommended prohibition of all corporal punishment in Rwanda – following examination of the state party’s second report in 2004 and the third/fourth report in 2013.[footnoteRef:12]  [12:  1 July 2004, CRC/C/15/Add.234, Concluding observations on second report, paras. 34 and 35; 8 July 2013, CRC/C/RWA/CO/3-4, Concluding observations on third/fourth report, paras. 27 and 28] 

3.2 CAT: In 2012, the Committee Against Torture recommended corporal punishment of children be explicitly prohibited in all settings in Rwanda.[footnoteRef:13] During the examination in 2017, the Committee asked that Rwanda ensure that corporal punishment is strictly prohibited in prisons.[footnoteRef:14]  [13:  26 June 2012, CAT/C/RWA/CO/ 1, Concluding observations on initial report, para. 16]  [14:  [November 2017], CAT/C/RWA/CO/2 Advance unedited version, Concluding observations on second report, paras. 28 and 29] 

3.3 CESCR: In 2013, the Committee on Economic, Social and Cultural Rights recommended to Rwanda that Law No. 54/2011 and the Civil Code be amended to abolish all forms of corporal punishment in all settings.[footnoteRef:15]  [15:  10 June 2013, E/C.12/RWA/CO/2-4, Concluding observations on second-fourth report, para. 21] 

3.4 ACERWC: In 2015, the African Committee of Experts on the Rights and Welfare of the Child recommended that Rwanda repeal all laws and practices that are in contradiction with the Integrated Child Rights Policy.[footnoteRef:16]  [16:  [July 2015], ACERWC, Concluding observations on second/third report, paras. 19 and 20] 

3.5 UPR: During the Universal Periodic Review of Rwanda in 2011, the Government accepted the recommendation to prohibit corporal punishment.[footnoteRef:17] In 2015, Rwanda was examined in the second cycle and accepted a recommendation to explicitly prohibit corporal punishment and repeal the “right of correction” defence.[footnoteRef:18]  [17:  14 March 2011, A/HRC/17/4, Report of the working group, para. 78(9)]  [18:  18 December 2015, A/HRC/31/8, Report of the working group, par. 134(42)] 
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