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The Association for the Prevention of Torture (APT) is an independent international NGO based in Geneva working for societies without torture. The APT was at the origin of the Optional Protocol to the UN Convention against Torture (OPCAT) and so it has contributed to increased transparency and independent oversight of places of detention. It is now supporting its effective implementation as well as working worldwide to reduce the risks of torture and other forms of ill-treatment, including during the first hours of deprivation of liberty. The APT welcomes the possibility to submit background information and suggested recommendations to support the Committee against Torture in its review of the second periodic report of Brazil. Our submission focuses on three main issues:

1. The National System to Prevent Torture
2. Prompt presentation of a detained person before a judicial authority and related safeguards in the first hours of detention
3. Military Jurisdiction 


1. National System to Prevent Torture

In its previous Concluding Observations, the Committee recommended that Brazil take urgent measures to improve conditions of detention in police stations and prisons and redouble efforts to remedy prison overcrowding and establish a systematic and independent system to monitor the treatment in practice of persons arrested, detained or imprisoned (para. 120(d)). 

In the List of Issues, the Committee asked Brazil whether it established the national preventive mechanism under the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT) (para. 42).

Brazil ratified the OPCAT in January 2007. In 2013, a federal legislation (Law n. 12.847/2013[footnoteRef:2]) was enacted which established the National System to Prevent and Combat Torture and created a new specialized body to function as National Preventive Mechanism (NPM). Besides the NPM, the federal legislation foresees that each state of Brazil shall create its own local preventive mechanism (LPM) that will have an OPCAT mandate and coordinate with one another and with the NPM as the central body of the system. [2:  Available at https://www.planalto.gov.br/ccivil_03/_ato2011-2014/2013/lei/l12847.htm ] 


The model of the National System to Prevent Torture was chosen after a thorough debate, which concluded that one central NPM for the entire country of Brazil would not be sufficient to effectively prevent torture and ill-treatment in places of deprivation of liberty. Many factors were taken into account for this decision: the federal structure of the country, the high number of places of detention (1392 penal establishments)[footnoteRef:3], and the number of people deprived of their liberty (approximately 662,000 people currently)[footnoteRef:4]. Therefore, the setting up of independent LPMs is a key element to enable the National System to achieve concrete results in torture prevention. [3:  Data published by the Conselho Nacional do Ministério Público, available at https://www.cnmp.mp.br/portal/relatoriosbi/sistema-prisional-em-numeros ]  [4: Ministry of Justice and Public Security, SISDEPEN – Statistical Data of the Penitentiary System, https://app.powerbi.com/view?r=eyJrIjoiNWQ0ODM1OTQtMmQ2Ny00M2IyLTk4YmUtMTdhYzI4N2ExMWM3IiwidCI6ImViMDkwNDIwLTQ0NGMtNDNmNy05MWYyLTRiOGRhNmJmZThlMSJ9 ] 

Brazil is the only State Party that has received 3 visits by the SPT, namely in September 2011, October 2015 and January 2022. All visits’ reports are published. 

1.1 The National Preventive Mechanism 

The NPM of Brazil became operational in April 2015. The national oversight body is comprised of 11 members chosen through a public call of candidacies. The selection process is led by the Human Rights Ministry with the support of an interinstitutional body comprised of public officials and civil society organizations.[footnoteRef:5] The NPM is administratively and financially linked to the Human Rights Ministry.  [5:  This interinstitutional body, which is called National Committee to Prevent and Combat Torture, was established by the same legislation that created the NPM. See art.6 and art. 8 §1 of Law 12.847/2013.] 


During these 7 years, the NPM has carried out monitoring visits to over 210 places of detention, including penitentiaries, juvenile detention centres and drug treatment centres, in 26 states of Brazil. All the reports and recommendations issued by the NPM are made public in its website.[footnoteRef:6] [6:  See https://mnpctbrasil.wordpress.com/relatorios/ . The reports of the monitoring of the states of Bahia and Sergipe are still pending publication.] 


In June 2019, the federal government issued a Presidential Decree (Decree n. 9.831/19[footnoteRef:7]) that ceased funding the oversight body, cutting the resources to remunerate and dismissing immediately all its members.  [7:  https://www.planalto.gov.br/ccivil_03/_ato2019-2022/2019/decreto/D9831.htm ] 


The Decree was challenged in the Judiciary and in Congress for over 2 ½ years by intense and concerted mobilization of civil society and international and regional bodies. The UN Subcommittee for the Prevention of Torture carried out a high level mission to the country in January 2022[footnoteRef:8] to meet with government authorities , members of Parliament and Judiciary, to raise their concerns over the dismantling of the country’s NPM.[footnoteRef:9] [8:  For further information, please refer to the following link: https://www.apt.ch/en/news_on_prevention/un-urges-brazil-reinforce-national-torture-preventive-mechanism  ]  [9:  https://www.ohchr.org/en/press-releases/2022/01/brazil-un-experts-hold-high-level-talks-reinforce-torture-prevention-system ] 


In March 2022, the Supreme Court of Brazil issued a historic ruling determining the unconstitutionality of the Presidential Decree. In its decision, the Court stipulated that the NPM is the result of international commitments assumed by Brazil (Art. 2(1) UNCAT and Art. 17-18 OPCAT), whose compliance requires that the country grant financial, administrative and logistical conditions for the body to exercise its mandate.

Despite this landmark decision, the NPM still suffers from a lack of an adequate and specific budget to carry out its functions. The NPM resources derive from the general budget of the Human Rights Ministry, which is generally insufficient to allow the NPM to carry out its programme of monitoring visits to places of detention. Also, the NPM lacks autonomy to manage its budget, as it needs to request administrative authorities within the Ministry to dispose and make use of its funds.

Lack of human resources has also been a recurrent challenge. Despite the legislation establishing that the NPM shall be comprised of 11 expert members, the NPM has been routinely functioning without observing the full membership required by law. For example, in 2021 the NPM had to carry out its mandate with only 7 members, and since approximately February 2022 the NPM has been functioning with only 9 expert members. Such is due to excessive, unjustified, and systematic delays by the federal government to open and conclude selection processes to replace departing NPM members and to implement appointment procedures once candidates are selected.

Furthermore, despite the high volume of reports and recommendations issued by the NPM, the level of compliance with the recommendations and engagement by authorities, is still very low. 



Suggested recommendations:
· Strengthen the National Preventive Mechanism, by fully implementing the March 2022 decision of the Supreme Court, including by formally revoking Decree n. 9.831/19, and providing adequate financial and administrative resources to the NPM so it can effectively carry out its mandate to regularly monitor places of deprivation of liberty, as required by OPCAT.
· Engage in a permanent dialogue with the NPM aimed at implementing recommendations issued in their reports in order to effectively prevent torture and ill-treatment



1.2 Local preventive mechanisms

The impact and effectiveness of the system to prevent torture envisioned by the Federal Law 12.847 relies significantly on the establishment of a network of local preventive mechanisms. These mechanisms are to be created in each state of Brazil and will have an OPCAT mandate, in coordination with one another and with the NPM as the central body. 

Currently, out of 27 States (26 states plus the Federal District), only four have set up LPMs in compliance with the federal legislation and OPCAT, notably Rio de Janeiro,[footnoteRef:10] Pernambuco,[footnoteRef:11] Paraíba[footnoteRef:12] and Rondônia.[footnoteRef:13] Six other states (Acre, Alagoas, Amapá, Minas Gerais, Sergipe and Espírito Santo) have enacted specific legislation but have not yet established such bodies in practice. In 2018 a bill of law creating the Local Preventive Mechanism in the State of São Paulo,  which is the state in Brazil that holds almost one third of the prison population of the country,[footnoteRef:14] was approved by the State Legislative Assembly, to be later vetoed by the Governor.[footnoteRef:15] Despite intense advocacy of national actors and regional and international human rights bodies, up to the present date, the veto could not be yet reversed and the State of São Paulo is still lacking a LPM. The low number of local preventive mechanisms functioning in the country is a serious issue of concern.  [10:  Created by state Law 5.778/2010 and implemented in 2011. See: https://gov-rj.jusbrasil.com.br/legislacao/823770/lei-5778-10 ]  [11:  Created by state Law 14.863/2012 and implemented in 2013: See: https://legis.alepe.pe.gov.br/texto.aspx?tiponorma=1&numero=14863&complemento=0&ano=2012&tipo=&url=  ]  [12:  Created by state Law 10.803/2016 and implemented in 2018. See: https://mpf.jusbrasil.com.br/noticias/661759228/mecanismo-estadual-para-prevencao-e-combate-a-tortura-inicia-atividades-na-paraiba]  [13:  Created by state Law 3.262/2013 and implemented in 2018. See: https://www.apt.ch/en/news_on_prevention/brazil-new-state-establishes-torture-prevention-mechanism-and-gets-support-apt ]  [14:  According to data from the National Penitentiary Department, from June 2022, São Paulo has a prison population of 197,441 persons deprived of liberty. See: https://app.powerbi.com/view?r=eyJrIjoiNWQ0ODM1OTQtMmQ2Ny00M2IyLTk4YmUtMTdhYzI4N2ExMWM3IiwidCI6ImViMDkwNDIwLTQ0NGMtNDNmNy05MWYyLTRiOGRhNmJmZThlMSJ9 ]  [15:  Doria veta criação de comitê contra a tortura em São Paulo, 17 January 2019, https://g1.globo.com/sp/sao-paulo/noticia/2019/01/17/doria-veta-criacao-de-comite-contra-tortura-em-sao-paulo.ghtml ] 


The Federal legislation explicitly provides that the Human Rights Ministry will promote the creation of LPMs at state level (article 13). Furthermore, the Decree 8.154 of 16 December 2013[footnoteRef:16] (which regulates the implementation of the NPM legislation) provides that there will be a voluntary transfer of funds by the Human Rights Ministry to the states with the objective of supporting the adoption of torture prevention measures (articles 19 and 20). Nevertheless, these norms have not been implemented in practice. The Human Rights Ministry has not provided the states with the economic incentives to implement the torture prevention measures in their territories.  [16:  https://www.planalto.gov.br/ccivil_03/_ato2011-2014/2013/decreto/d8154.htm ] 


The SPT has issued a recommendation in its 2016 report to Brazil calling upon authorities to “take all appropriate measures to ensure the establishment and effective functioning of preventive mechanisms in all the states of the country” and exhorting the Federal Government to establish a “national public programme, in coordination with state-level authorities, to foster the creation of local mechanisms.“[footnoteRef:17] Seven years later, there is still no policy in place to promote the creation of LPMs at state level, and, as a consequence, very little progress has been made in the establishment of new LPMs. [17:  See Subcommittee for the Prevention of Torture, Visit to Brazil undertaken from 19 to 30 October 2015: observations and recommendations addressed to the State Party, UN Doc. CAT/OP/BRA/3 (16 February 2016), §§ 96 and 97. ] 


Suggested recommendations:
· Call upon state level governments to establish LPMs, in compliance with OPCAT requirements, with functional independence and sufficient resources to allow these bodies to carry out their functions effectively, as foreseen by the federal legislation 12.847 of 2 August 2013.
· Redouble efforts to adopt a national public programme, led by the Human Rights Ministry, in coordination with state-level authorities, to foster the creation of LPMs.


2. Prompt presentation of a detained person before a judicial authority

In the List of issues, the Committee inquired about any measures undertaken to ensure that detainees are immediately informed of their rights when taken into custody. The Committee also asked for information on the rights of detained persons to contact family members and to obtain prompt access to an independent medical doctor at their request and on the manner how Brazil protects and monitors implementation of these safeguards (para. 2). 

Detention control hearings (or ‘custody hearings’ or ‘initial hearings’), held within 24 hours of a person’s detention, are a key safeguard to assess the legality of a person’s detention, prevent arbitrary or incommunicado detention and detect signs or allegations of torture or ill-treatment. Detention control hearings are a key tool to enable anyone under police custody to report on physical or psychological violence suffered during the arrest or while in custody prior to being presented before a judicial authority. Furthermore, the face-to-face presentation of the person allows judges, public prosecutors and other legal actors to detect any signs of torture and ill treatment and take measures to document them and initiate a prompt investigation.[footnoteRef:18] [18:  According to official data gathered by the National Council of Justice, during the second semester of 2022, more than 16.000 acts of police abuse were reported by detainees during detention control hearings, which represents approximately 9,78% of the total of hearings (https://paineisanalytics.cnj.jus.br/single/?appid=be50c488-e480-40ef-af6a-46a7a89074bd&sheet=ed897a66-bae0-4183-bf52-571e7de97ac1&lang=pt-BR&opt=currsel). According to data captured by the Public Defense Office of Rio de Janeiro, between August and December of 2020, 31% of detainees reported having suffered physical violence in the first hours of detention. Among those, in over 44% physical injuries were visible (https://oglobo.globo.com/rio/tres-em-cada-dez-presos-no-rio-relatam-na-audiencia-de-custodia-terem-sido-vitimas-de-violencia-policial-25310695). Research conducted by the NGO Instituto de Defesa do Direito de Defesa (IDDD) in 13 cities of Brazil, showed that 23,8% of detainees reported having suffered police violence (https://iddd.org.br/wp-content/uploads/2020/09/ofimdaliberdade_completo-final.pdf).] 


Custody hearings have been established as a practice in all States in Brazil in 2015 and, in 2019, they were formally incorporated into national legislation by Law 13.964/2019 (which amended the Brazilian Criminal Procedure Code). This responded to the recommendations by the UN Special Rapporteur on Torture[footnoteRef:19]  and formulated during the UPR.[footnoteRef:20] [19:  See Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment on his mission to Brazil, UN Doc. A/HRC/31/57/Add.4 (29 January 2016), § 147(h).]  [20:  See Human Rights Council, Report of the Working Group on the Universal Periodic Review, Brazil, UN Doc. A/HRC/36/11 (18 July 2017), § 136.105.] 


The majority of people going through the custody hearings are young Black men and women, from adverse socio-economic background, often unaware of their rights. They are also more at risk of suffering from police violence. The actual implementation of safeguards, including through custody hearings, is thus crucial to protect them from further discrimination and abuse. In Rio de Janeiro, eight out of ten people who reported assault by the police were black.[footnoteRef:21] In Bahia, 98% of persons detained by the police are Afro-descendants.[footnoteRef:22] [21:   Source: studies by the Public Defense Office of Rio de Janeiro: "Denúncias de agressão a presos em flagrante  volta a crescer após retorno das audiências de custódia no RJ, aponta estudo", https://g1.globo.com/rj/rio-de-janeiro/noticia/2021/12/09/denuncias-de-agressao-a-presos-em-flagrante-volta-a-crescer-apos-retorno-das-audiencias-de-custodia-no-rj-aponta-estudo.ghtml ]  [22:  Public Defense Office of Bahia, Report on custody hearings in Salvador/Bahia, https://www.defensoria.ba.def.br/wp-content/uploads/2020/10/sanitize_relatorio-audiecc82ncias-de-custodia-salvador-20192.pdf_291020-120915.pdf ] 


The Covid 19 pandemic led to severe setbacks that have negatively affected the effectiveness of the custody hearings as an effective safeguard. In 2020, the National Council of Justice of Brazil, in light of the COVID-19 health emergency state, temporarily authorized Courts to carry out custody hearings through video conferencing.[footnoteRef:23] [23:  Resolution n. 357 of November 26th, 2020.] 


Although the COVID-19 health emergency has been officially lifted since May 2022,[footnoteRef:24] State Courts have not resumed face to face hearings. According to a survey conducted by APT and partner institutions between July and September 2022,[footnoteRef:25] only 29% of state capitals had reinstated in-person custody hearings,[footnoteRef:26] while the vast majority maintain videoconference as a rule. Furthermore, in 8 state capitals in Brazil (out of 27), detainees attend such virtual hearings from either a police station or from within a prison unit, therefore remaining under the control of security forces and at higher risk of being subjected to abuses.[footnoteRef:27] [24:  See Portaria GM/MS nº 913, 22 April 2022, which declared the end of the Public Health Emergency of National Importance (ESPIN) due to human infection with the novel coronavirus (2019-nCoV) available at: https://www.legisweb.com.br/legislacao/?id=430701   ]  [25:  See Observa Custodia, an online database platform implemented by APT and 10 partner institutions that maps the implementation status of custody hearings in Brazil: https://www.observacustodia.com/dados .]  [26:  Since December 2022, the State of Alagoas reinstated face to face custody hearings in its capital city, Maceió.]  [27:  See https://www.apt.ch/en/news_on_prevention/custody-hearings-brazil-accountability-and-person-access-justice ] 


During virtual hearings, the contact between legal counsel and detainees is mostly limited to video or phone calls. In all the 100 virtual hearings monitored by APT in the first semester of 2022, the public defender or lawyer was connected to the hearing from a separate setting than the defendant and had not seen the detainee in person.[footnoteRef:28] [28:  APT observed over 100 virtual hearings conducted between January and July 2022 in the capitals of the State of Alagoas (Maceió) and Mato Grosso (Cuiabá). A final report with the findings and recommendations will be published soon. ] 


The use of videoconferencing during the presentation of a detained person  before a judicial authority compromises the very purpose of custody hearings: to remove the detained person from the control of detaining authorities as a key safeguard in reducing the risk of torture and other ill-treatment.[footnoteRef:29] Furthermore, the use of virtual tools can blur clear communication between all parties and prevent the opportunity for a clear account by detainees of the circumstances of their arrest, and of the detection of signs of torture and ill-treatment.[footnoteRef:30] Civil society organizations in Brazil have been tirelessly advocating for the prompt return to face to face hearings.[footnoteRef:31] [29:  See APT, 2017 Symposium on Procedural Safeguards in the first hours of police custody, Outcome report, page 18 available at: chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.apt.ch/sites/default/files/publications/symposium-on-safeguards_outcome-report.pdf ]  [30:  See https://www.apt.ch/en/blog/remote-custody-hearings-brazil-insights-monitoring   ]  [31:  See https://www.apt.ch/en/blog/americas-call-regional-guidelines-end-videoconferencing-custody-hearings   ] 


A recent administrative decision issued by the National Council of Justice recommended that all States resume face to face custody hearings by the end of January 2023.[footnoteRef:32] [32:  Resolution n. 481 (22 November 2022) revoked Resolution n. 357 (26 November 2020) which had authorized the adoption of videoconferencing/remote means for custody hearings. The effects of Resolution n. 481 entered into force on 25 January 2023.] 



Suggested recommendations
· Take measures to resume face to face custody hearings in every state of the country as an effective tool to assess the legality of the arrest and the prevention and investigation of torture and police abuse.
· Implement rules set by Resolution 213/2015 of the National Council of Justice in all State Courts in order to ensure custody hearings can fully fulfil the objectives they were set up for. 



2.1 Related safeguards


2.1.1 Forensic medical examination 

In the List of issues, the Committee inquired about measures taken to ensure routine forensic examinations of detainees, asking for information on legislative measures adopted at the State and federal levels to grant autonomy and functional independence to forensic institutes and other equivalent organs (para. 4).

The administrative norm issued by the National Council of Justice that regulates the implementation of custody hearings (Resolution 213/2015) recommends that during the hearing the judge should verify whether the detainee has been examined by a forensic doctor and determine an immediate medical examination when such forensic examination did not happen, when the findings were inconclusive or if the examination was conducted in the presence of a police officer (article 8, VII).

According to a survey conducted by APT and partner institutions between July and September 2022, in 9 out of 27 state capitals the forensic ad cautelam examination either does not take place at all or does not take place for all detainees prior to the detention control hearing.[footnoteRef:33] [33:  See https://www.observacustodia.com/dados ] 


Regarding the conditions on how such forensic examinations are conducted, in 39% state capitals a police officer is either always or usually present accompanying the examination procedure. In only 9% state capitals police agents do not accompany the forensic medical examination as a rule.[footnoteRef:34] Data from the NPM, reveals that, in at least 25% of states, the forensic doctors informed that the exams are carried out in the presence of the police officers who actually made the arrests.[footnoteRef:35] Furthermore, in at least 28% of state capitals the rooms or spaces in which such examinations are performed do not secure confidentiality.[footnoteRef:36] [34:  Ibid. ]  [35:  BRASIL. National Mechanism to Prevent Torture, Technical Briefing nº 7. Análise sobre a presença agente de custódia e/ou policial durante a realização de exame de corpo de delito em pessoas privadas de liberdade, Brasília: [s. n.], 2020. Available at: https://mnpctbrasil.files.wordpress.com/2020/06/nt-7-mnpct-presenc3a7a-policial-em-corpo-de-delito.pdf ]  [36:  See https://www.observacustodia.com/dados] 


In its 2016 report to Brazil, the Special Rapporteur on Torture raised this issue, expressing concern at the fact that the “forensic examinations often are not attended by the public defender or the judge but, paradoxically enough, often are attended by the investigating officers”.[footnoteRef:37] [37:  Special Rapporteur on torture, § 104. ] 



Suggested recommendation:
· Ensure that routine forensic medical examinations of detainees are conducted without the presence of police forces officials in a reserved setting that guarantees the confidentiality of the examination.




2.1.2 Right to consult privately with a lawyer or public defender

In the List of issues, the Committee asked for information on measures adopted to ensure that any person under arrest is informed of his or her continuing right to consult privately with a lawyer at any time and to receive independent free legal aid when he or she cannot afford a private lawyer (para. 3)

Resolution 213/2015 of the National Council of Justice regulating custody hearings establishes that “prior to the presentation of the person arrested before a judge, it will be ensured that he/she consults privately with a lawyer or public defender, without the presence of police officers” (art. 6).

Access to a lawyer or public defender is secured to every detainee who is brought to a detention control hearing. According to APT´s survey in all state capitals (100%), detainees meet with a lawyer or public defender before the detention control hearing (either face to face or via remote means).

However, the requirement of securing a confidential setting is still an issue. In 9 of 27 state capitals detainees meet with their legal counsel in settings that do not secure privacy and where confidentiality of the conversation is not guaranteed. In some places, detainees speak with their lawyers in the Court hallways, in shared rooms, or even in jail or pre trial detention cells. This means that either court employees, law enforcement officials or even other detainees may hear what is being discussed.[footnoteRef:38]  [38:  Page 52 https://iddd.org.br/wp-content/uploads/2020/09/ofimdaliberdade_completo-final.pdf ] 


According to researchers from the Instituto de Defesa do Direito de Defesa (IDDD), in the city of São Paulo, the contact between detainees and their legal counsel takes place in settings in the range of sight or hearing of court employees, police officials, or other detainees. Even though a reserved room is available for detainees to consult with their legal counsels, the space is not used by lawyers nor public defenders, who usually talk to their clients in the hallways of the courthouse, just a few minutes before the hearing begins.[footnoteRef:39] [39:  IDDD, page 51] 


Suggested recommendation:
Adopt the necessary measures to strengthen access to a lawyer and the right of defense, by ensuring that every person under custody speak with their lawyer or public defender with sufficient time and in a confidential setting before their presentation before a judge. 


3 Military Jurisdiction in Brazil in light of Art. 12 and 13 of the UNCAT

In its previous Concluding Observations, the Committee recommended that Brazil take all necessary measures to ensure that immediate and impartial inquiries are carried out, under the control of the Public Prosecutors Office, in all cases of complaint of torture or ill treatment, including acts committed by police forces. In the List of issues, the Committee asked for a clarification of whether alleged human rights violations committed by the military police against civilians are investigated and prosecuted by general criminal courts at all stages of the criminal proceedings (para. 26).

The military justice framework in Brazil comprises two different segments: the Military Justice of the Union (federal level, hearing cases concerning the armed forces) and the various State Military Courts (state level, dealing with incidents involving military fire departments and military police[footnoteRef:40]). As defined by Article 124, Federal Constitution of Brazil (“Constitution”), the military justice system has jurisdiction over military crimes. Decree nº 1.001, adopted on 21 October 1969 during Brazil’s military dictatorship, outlines the Military Penal Code. [40:  Article 42, Constitution, sets forth that members of the military police and military fire brigades are state-level military personnel, organized on the basis of hierarchy and discipline.  ] 


In 2017, in the context of increasing assignment of federal military personnel to intervene in public security affairs, Law No. 13.491 was passed. It expanded military jurisdiction by amending the Military Penal Code definition of ‘military crimes in peacetime’, provided by Article 9 of Decree nº 1.001/1969. Under Article (9)(II)(b)(c) of the Military Penal Code as amended by Law No. 13.491, ‘military crimes in peacetime’ comprise all the criminal offences listed by both the Military Penal Code and the regular criminal legislation, whenever committed by on-duty military personnel and explicitly mentions military personnel and civilians as victims of military crimes.

In the context of Brazil, this has a tremendous impact  as the military police has the mandate for ostensible policing and the preservation of public order, being present in the streets throughout the country and conducting most of arrests.[footnoteRef:41] Data from 1,250 allegations of torture or ill-treatment collected during one year by the Public Defender Office of Rio de Janeiro, for example, stand out that the bulk of such allegations (85,6% or 966 cases) have military police as the alleged perpetrator.[footnoteRef:42] The same trend has been documented through information gathered from custody hearings in 2018 in Feira de Santana, Bahia (92,3% of the allegations), and Belo Horizonte, Minas Gerais (91,8% of the allegations)[footnoteRef:43]. [41:  As provided for by Article 144, paragraph 5, Brazilian Constitution.]  [42:  DPERJ. Diretoria de Estudos e de Acesso à Justiça. Rio de Janeiro: Defensoria Pública do Estado do Rio de Janeiro, 2021, page 18.   Available at https://sistemas.rj.def.br/publico/sarova.ashx/Portal/sarova/imagem-dpge/public/arquivos/Relat%C3%B3rio_casos_tortura_e_maus_tratos_junho2019-agosto2020_-_v3_(1).pdf ]  [43:  IDDD, page 78.] 


Military jurisdiction was further consolidated by a number of key decisions.[footnoteRef:44] The National Council of the Prosecutors Offices ruled that Military Prosecutors Offices’ investigations should prevail over regular Prosecutor’s Offices’ inquiries in intentional killing by federal military personnel against civilians.[footnoteRef:45] More specifically, the 1st Regional Federal Court[footnoteRef:46] ruled that the military justice should have competence to hear cases on torture against civilians by military police.[footnoteRef:47]  [44:  Actions filed under the Federal Supreme Court of Brazil (ADPF 289, ADI 5032, ADI 5804 and ADI 5901 ) challenge the constitutionality of the military jurisdiction’s current framework based on Law No. 13.491/2017, questioning its competence over intentional killings of civilians by military personnel, over crimes committed by federal military personnel during missions concerning internal public security (Guarantee of Law-and-Order Operations), the civil police mandate to conduct preliminary investigations on any alleged crimes against civilians etc]  [45:  CONSELHO NACIONAL DO MINISTÉRIO PÚBLICO. Reclamação para Preservação da Autonomia do Ministério Público (Processo n° 1.00348/2019-79, Relator Conselheiro Leonardo Accioly da Silva, Requerente Ministério Público Militar, Requerido Ministério Público Federal), Brasília - DF, 28 de maio de 2019.]  [46:  The 1st Regional Federal Court is the court of appeal to hear federal matters from nine states (Acre, Amapá, Amazonas, Mato Grosso, Pará, Rondônia, Roraima, Tocantins and part of Maranhão).]  [47:  TRF1. DECISÃO: Cabe à Justiça Militar o julgamento de crimes de tortura cometidos por militares no exercício de suas funções. 2020. Available at <shorturl.at/iryMR>    ] 


Consequently, investigations, hearings and judgements within military jurisdiction concerning human rights violations have unfolded around the country. Serious allegations of torture committed by military police and firefighters have been falling within the jurisdiction of State Military Courts, for example, in Pará[footnoteRef:48], São Paulo[footnoteRef:49], Mato Grosso[footnoteRef:50], Rio de Janeiro[footnoteRef:51] and the Federal District[footnoteRef:52]. APT has also collected information among criminal justice system authorities from Alagoas and Mato Grosso about allegations of torture committed by military police which have been persistently transferred to military jurisdiction and proceedings, despite being detected during custody hearings led by local civilian courts. A survey made in 2018, revealed that, following the enactment of Law No. 13.491/2017, more than a thousand proceedings against military police in 14 states, including allegations of torture, moved from civilian to military courts in Brazil.[footnoteRef:53]  [48:  G1. Justiça Militar condena 4 PMs por tortura de jovem que ainda não teve o corpo encontrado no Pará. 2023. Available at < https://g1.globo.com/pa/para/noticia/2023/02/06/justica-militar-condena-4-pms-por-tortura-e-homicidio-de-jovem-que-ainda-nao-teve-o-corpo-encontrado-no-para.ghtml> ]  [49:  PONTE JORNALISMO. Justiça condena policiais que torturaram homem na zona norte de SP. 2022. Available at < https://ponte.org/justica-condenada-policiais-que-torturaram-homem-na-zona-norte-de-sp/>; G1. Justiça Militar de SP conclui que PM que algemou e puxou jovem negro em moto em 2021 não cometeu abuso de autoridade e arquiva caso. 2023. Available at <shorturl.at/douCR>]  [50:  G1. Juiz determina prescrição e arquiva processo contra tenente Ledur pela morte de aluno em treinamento. 2022. Available at < https://g1.globo.com/mt/mato-grosso/noticia/2022/08/22/juiz-determina-prescricao-e-arquiva-processo-contra-tenente-ledur-pela-morte-de-aluno-em-treinamento.ghtml>; Idem. Tenente acusada de matar jovem durante treinamento dos bombeiros é denunciada por tortura contra outro aluno em MT. 2022. Available at < https://g1.globo.com/mt/mato-grosso/noticia/2022/01/26/tenente-acusada-de-matar-jovem-durante-treinamento-dos-bombeiros-e-denunciada-por-tortura-contra-outro-aluno-em-mt.ghtml> ]  [51:  DPERJ. DPRJ reúne 1.250 relatos de maus tratos e tortura de presos em 1 ano. 2021.  Available at < https://defensoria.rj.def.br/noticia/detalhes/11646-DPRJ-reune-1-250-relatos-de-maus-tratos-e-tortura-de-presos-em-1-ano> ]  [52:  METRÓPOLES. Acusados de tortura e extorsão, 9 PMs do DF são absolvidos após três anos afastados. 2020. Available at <https://www.metropoles.com/distrito-federal/acusados-de-tortura-e-extorsao-9-pms-do-df-sao-absolvidos-apos-tres-anos-afastados> ]  [53:  O GLOBO. Novo foro dos militares já tirou mil ações da Justiça comum, de ameaça a tortura. 2018. Available at: <https://oglobo.globo.com/brasil/novo-foro-dos-militares-ja-tirou-mil-acoes-da-justica-comum-de-ameaca-tortura-22659068>] 


This practice is contrary to regional and international human rights law norms prohibiting military jurisdiction from investigating, prosecuting and punishing human rights violations in peacetime, This raises several concerns. First of all, military jurisdiction lacks competence to investigate human rights issues and they employ insufficient number of investigators. Crucially, they lack impartiality, independence and credibility (which can be considered systematic sabotage by superiors) as well as corporatism.[footnoteRef:54] [54:  THE INTERCEPCT. ‘Pagar até a morte’: Oficiais sabotam investigações e garantem impunidade em casos de tortura no Exército. 2021. Available at https://theintercept.com/2021/03/08/oficiais-exercito-sabotam-investigacoes-tortura/> ] 


Some examples are telling. Alleged crimes of torture committed by federal military personnel went under trial by the Military Justice of the Union. In 2018, during the federal military intervention in Rio de Janeiro, seven men accused Army personnel to torture them after being detained in a favela called Complexo da Penha. The alleged victims had their injuries firstly detected and documented by public defenders while waiting to be heard in court. Months later, they went through forensic examination at the Instituto Médico Legal of the Civil Police (IML), where the forensic experts adopted the UN Istanbul Protocol guidelines to issue their reports and assess the consistency of the findings. Notwithstanding the robust evidence by the IML and the great repercussion of the case Sala Vermelha, a medical report signed by a military physician denying the consistency of the allegations prevailed and the military court decided to close the military police’s inquiry.[footnoteRef:55]  [55:  EXTRA. Justiça Militar arquiva investigação de tortura em quartel do Exército no Rio. 2022. Available at < https://extra.globo.com/casos-de-policia/justica-militar-arquiva-investigacao-de-tortura-em-quartel-do-exercito-no-rio-25604310.html> ] 


Also in Rio de Janeiro, an  assault of a military, which could clearly amount to torture in line with domestic criminal law and international standards, went through trial under the Military Justice of the Union. Seven militaries were convicted, but under the classification of assaulting.[footnoteRef:56] The number of cases of torture or human rights violations pending investigation by federal and state-level military jurisdiction is unknown.  [56:  JUSDECISUM. Juiz condena seis ex-militares por trote que mutilou um soldado do Exército no Rio de Janeiro. 2018. Available at https://jusdecisum.jusbrasil.com.br/noticias/722766617/juiz-condena-seis-ex-militares-por-trote-que-mutilou-um-soldado-do-exercito-no-rio-de-janeiro ] 


In 2016 the UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment recommended that Brazil ensure that military personnel accused of torture is tried by civilian criminal courts.[footnoteRef:57] In its concluding observations in 2021, the UN Committee on Enforced Disappearances recommended that Brazil ensure that the investigation and prosecution of cases of enforced disappearance are expressly excluded from the competence of military courts.[footnoteRef:58] [57:  UN Human Rights Council. Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment on his mission to Brazil. 29 January 2016. UN Doc A/HRC/31/57/Add.4, paras. 68 and 147(r).]  [58:  UN CED. Concluding observations on the report submitted by Brazil under article 29, paragraph 1, of the Convention. 27 September 2021, UN Doc.CED/C/BRA/CO/1, para. 19. ] 

[bookmark: _Hlk82007267]
Suggested recommendation:
· Immediately revoke Law No. 13.491/17, transfer all cases on human rights abuses to civilian courts, and align its domestic legislation and practices with Articles 12 and 13 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
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