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This paper was prepared by the Polish Society of Antidiscrimination Law. 

The Polish Society of Antidiscrimination Law (PSAL) is an expert, Warsaw-based, non- governmental organization working in the human rights field. Since 2009, PSAL brings together a range of Polish law practitioners, policy experts, lawyers of human rights NGOs in Poland and academics interested in promoting and improving anti-discrimination legislation.
We are not only committed to conducting research in the field of equality law, creating comprehensive comparative analysis, but also, or rather first and foremost, we strive to provide the best and most adequate legal advice to all those who face discrimination on gender, sexual orientation, age, disability, religion/belief, race and ethnic origin etc. grounds. Our developed, nation- wide community of pro bono lawyers, connected through PSAL’s Pro Bono Program since 2012, who we engage in cases of discrimination, does not merely provide legal assistance in the initial stages of the proceedings, but is also a means to provide representation for the client throughout their court trial. PSAL is currently coordinating a consolidated group of over 60 legal representatives.

PSAL has also recently developed an exceptional, new program committed to helping NGOs in their everyday functioning as the pillars of civic society in Poland. NGOs and their employees, targeted because of the activities they uptake in terms of the protection of human rights and antidiscrimination, can count on PSAL to provide specified legal aid and representation if such is needed. PSAL is the only legal organization in the country with a ready-made legal aid program of this nature.
PSAL is also the leader of the Coalition for Equal Chances, a coalition of over 70 NGOs nationwide. This project’s main objective is the enablement of taking on joint actions by the NGOs which are active in terms of implementing and developing equality-promoting and antidiscrimination law. The Coalition also presents the united organizations’ concerns and viewpoints. Moreover, PSAL also delivers telephone call legal aid as well as legal advice via e-mail, as part of the “Warsaw legal aid” Program, which sponsors us in this respect. PSAL’s board members are well-recognized throughout the academic environment and continue to cooperate with the Polish Science Academy.
PSAL is currently the only Polish member organisation of the International Federation for Human Rights (FIDH). 
Introduction 
In 2011 the Main Statistics Institute recorded over 96% of Poland’s population to identify with only one nationality (and in consequence ethnicity as well) – Polish. Additionally, according to the Concise Statistical Yearbook of Poland from 2018 (also presented by the Main Statistics Institute), 32 910 865 of the overall population of 38 422 000 (as of 2017) declare themselves members of the Catholic Church (around 86%).

Hate crimes
In a society as homogenous as this, any outsiders and foreigners remain clearly recognizable. Since 2015 a significant rise in hate crimes has been continuously reported by the Ombudsman, as well as NGOs. What remains even more alarming is the reported fact (according to data collected by the Ombudsman and ODHIR/OSCE, July 2018) only 5% of committed hate crimes are reported to relevant institutions. This issue developed into a visible problem after the 2015 parliamentary elections in which a populist, right-wing party took over the majority of seats in the Parliament. 
Social unrest against foreigners and those perceived as outsiders turned into anxiety after the immigration crisis began being presented out of proportion by government-controlled media. Some people took their newly-awakened aggression to the streets, attacking those who seemed different – due to skin color, manner of speech or religion. Many of these attacks were conducted by young perpetrators on victims in their age group – university students.

To provide a couple of examples of the above:

· October 2015 – 4 Turkish exchange students physically assaulted and battered in the city of Słupsk, Northern Poland;

· May 2016 – two incidents in Bydgoszcz, Northern Poland, Turkish and Slovakian students, victims of physical assault and battery (11th of May), another Turkish student assaulted just a few days later;

· June 2016 – 3 Turkish Erasmus exchange students assaulted in Toruń, Northern Poland, all victims were hospitalized; 

· September 2016 – University of Warsaw Professor, Jerzy Kochanowski, physically assaulted in a tram in the center of Warsaw for speaking German with a fellow Professor from the University in Jena;

· October 2016 – drastic racist attack in Toruń, Northern Poland. Perpetrators spent 45 minutes humiliating and assaulting a group of Turkish students in a restaurant-bar joint in the city center;

· October 2016 – 2 foreign full-time students, an Italian and a Canadian, assaulted after leaving a student club in Szczecin, North-West Poland.; the Italian fell victim to battery after the perpetrators considered him a Muslim because of his darker skintone;

· November 2016 – a Nigerian PhD student of the Faculty of Oriental Studies, Warsaw University, physically assaulted and battered in the city center, Warsaw;

· December 2016 – 6 Turkish and Bulgarian students physically assaulted and victims of battery in Bydgoszcz, Northern Poland at a tram station;

· August 2017 – a student from India beaten in a bus in the center of Warsaw.
What is also alarming is the significant raise in hate speech incidents. After the brutal murder of Paweł Adamowicz, the mayor of Gdańsk, in January of 2019, which sparked a nation-wide debate over the importance of combatting and preventing hate speech, several cities undertook the challenge to carry out lessons on the topic in schools. However, immediate backlash was created by the conservative NGOs (such as Ordo Iuris). Parents were urged not to let their children participate in lessons on the topic of human rights, equality and antidiscrimination (including hate speech aspects). The same type of condemnation from this and other groups appeared in the light of the LGBT+ Declaration, a written document signed by the mayor of Warsaw, which aimed to create a safer space for members of the LGBT+ community present in the city. Major protests were organized, during which false information was spread about the content included in lessons prepared by NGO equality activists.

Neither major nor effective actions have been taken by public authorities in order to react to the worsening situation. Furthermore, nationalist radical organizations and associations are taking to the streets and determining their place in public life (i.e. setting up stands with leaflets outside of university campuses, inviting young people to join their cause, such is the case of the National Radical Camp, an organization functioning in the country, even in the light of international condemnation and a push for its delegalisation).

Racist and xenophobic behavior is an everyday endeavor for those who do not comply with the majority of the society due to their skin-tone, religion or spoken language. Foreigners in Poland, due to the fact that the hate crimes take the form of both physiological as well as physical attacks, no longer feel safe on the streets or even on academic campuses.

Statistical background data:

· 234.000 foreigners with a residence permit (2016 data from the Foreigners Bureau);

· 40.000 foreign students in the 2014/15 academic year (data from the “Study in

Poland” programme statistics, four times the number of students noted in 2005);

According to official police force data for the timeline spanning from 1st January until August of 2016, 493 proceedings in cases of hate motivated crime have been initiated, 41 more than in the same period of 2015.
The proportion of cases taken on in the area of   hate   speech   increases,  the   cause   of   this   increase   supposedly   being   a   greater involvement of prosecutors and their thorough analysis of the perpetrators’ motives. The absurd justification in case of refusal to initiate the investigation demonstrates something completely different. 

For  example,  the  decision of  the  District  Prosecutor's  Office  in  Warsaw,  in  the  case  of incitement to exterminate the refugees shows a lack of good will and minimal effort of the Prosecutor put into interpreting the author's intention, as well as ignorance of the law and interpretation contrary to international law and the case law of both the Human Rights Committee and the European Court of Human Rights: "The content of the entry» “What remains  is to  complete the work of Adolf " «cannot be considered as instigating hatred. The author does not provide further information concerning a person named "Adolf " nor any details of the "work", which "remains to be finished", thus leaving this entry open to interpretation".

Prosecutors also do not recognize antiimmigrant content as inciting hatred on grounds of nationality: "Immigrants are people of different faiths, nationality, origin or race. So you cannot  equate  the  notion  of  an  immigrant  with  a  specific  religion,  nationality  or  ethnic origin."

Between  September  2014  and  the  15th  of  April  2016,  the  Association  Against  AntiSemitism and Xenophobia Open Republic, as part of the "Society for tolerance" program, sent 420 notices of possible crime to the Prosecutor’s Office. Most of them concerned incitement  to  hatred  on  grounds  of  race,  nationality  and  belief,  insults  related  to  these grounds and directed at people or groups as well as the preaching of the fascist regime. 

Out of 420 notices that were sent to the court, seven reached indictment, 186 cases are pending, 205 cases, which is nearly a half of all of them, were discontinued. As much as 40 percent of the discontinued cases were justified with the inability to identify the offender, which once again demonstrates the ineffectiveness of the police and of the prosecution.

According to Open Republic’s statistics, in twenty months the  at least 30 incidents of this kind happened - online entries, graffiti, dissemination of anti-Semitic works as well as the issue of the sale of anti-Semitic press in Poland. What is really upsetting is the sale of anti-Semitic press at the Warsaw University Library. Intervening with the Rector brought  no  effect,  neither  did  the  notice  of  offense  reported  to  the  Prosecutor's  Office. 

Selling press containing anti-Semitic and xenophobic contents on the University campus was  not  recognized  as  public  incitement  to  hatred  on  grounds  of  national,  ethnic  and racial differences.
It is worth noting that the majority of cases related to hate crimes are not pursued, despite existing guidelines on  their more effective prosecution. These guidelines as well as raising awareness  of  prosecutors  and  judges  led  only  to  an  increase  in  the  number  of  cases reported  and  considered,  and  not  to  an increase  in  cases  ending  in  judgment.  The percentage  of  discontinued  cases  does  not  change  over  the  years,  only  the  reasons  for such  decisions  are  changing.  Basic categories  can  be  distinguished:  the  reasons  for  a hateful entry were strong emotions provoked by the behavior of people at whom the act was directed; failure to detect the perpetrator, mostly suggesting that the suspect is not the author of the entry, because the computer is used by a lot of people; acquiescence of the prosecution to the perpetrators’ assurances that their intentions were not racist nor xenophobic.

Returning to  the  issue  of  statistics  carried  out  by  non-governmental  organizations, it  has  to  be  admitted  that  they  differ  radically  from  those presented by  the  Polish  government.  Watchdog organizations  record  all  hateful  events, both those eligible to be reported to the Prosecutor's Office, as well as those that can be removed   by   intervening   with   the   administration   of   the   portals.   Additionally,  the understatement of the number of cases refused the initiation of proceedings is affected by the  fact  that  investigations  are  initiated  only  in  order  to  be  discontinued  a  short  while later. Of course, this changes the statistics dramatically, because these cases are treated as those in which the proceedings were in progress, but there has been no punishment of the perpetrator. It is the level of penalty of the authors of the hateful comments which is the true  measure  of  the  effectiveness  of  state bodies  in  the  fight against  hate  speech.  In conclusion, it must be admitted that the statistics cited by the government, have nothing to do with the reality, which in our opinion and in the light of our statistics is becoming increasingly hateful and aggressive.

Cooperation between national entities created to combat racism, xenophobia and similar intolerance

Bodies formerly created to address and prevent hate crimes from rising were dismantled (such as the decision taken in 2016 to cease the functioning of the Parliamentary Council on Preventing Racial Discrimination, Xenophobia and any interlinked Intolerance). The Council was established in 2013 and its primary task was to enable the coordination of the works of different public institutions in the area of combatting hate speech and other acts of intolerance. On 27 of April 2016 due to the decision of the Prime Minister Beata Szydło the Council was dismantled. This decision was heavily criticized by human rights non-governmental organisations as well as by the Human Rights Defender. The decision on the closing down of the Council was extremely unfortunate since it took place in the period when more and more racist and xenophobic acts happened due to the migration crisis. 
Additionally, often enough open conflict was visible between governmental entities and the Ombudsman. The Human Rights Defender was called to honorary dismissal by the speaker of the Senate in June of 2016, due to his activity in terms of promoting ECHR and overall international human rights standards regarding rights of a detained person. Arrests have become a primary method of pre-trail monitoring over the past years in Poland. 

In order to counter the governmental attacks on the Ombudsman, open letters have been created and signed by over 40 civil society organisations – the last one presented in July of 2019. 

Existence and continuing of the functioning of extremist, racist and xenophobic groups 
It has to be noted that even though art. 13 of the Constitution indeed bans the existance of fascist, racist etc. groups, organisations and parties, they continue to thrive in Poland. As noted by the ECRI report, published on 9 June 2015,  the phenomenon has not abated, as shown by the founding of the National Movement (Ruch Narodowy) in November 2012 and of Together - Party of the Slavonic Empire (Partia Imperium Słowiańskiego "Razem") in March 2013, coming on top of the organisations already listed in the fourth report, such as Polish National Rebirth (Narodowe Odrodzenie Polski), the National Radical Camp (Obóz Narodowo- Radykalny), the Nationalist Association Zadruga (Stowarzyszenie Nacjonalistyczne Zadruga), All-Polish Youth (Młodzież Wszechpolska) and the Polish Defence League (Polska Liga Obrony). All the mentioned groups continue to function and are, as is the case of the National Radical Camp, gaining significance in numbers. 
It cannot further go unnoticed, that these groups organize around national holidays, such as the Independence Day on the 11th of November. In 2018 around 60,000 nationalists chose to march in Warsaw’s main arteries, while according to estimates provided in the abovementioned ECRI report, there were less than 500 ultra-nationalist participants in 2009, 10 000 in 2010 and 20 000 in 2012. In 2018 extremist groups from other countries, such as the Italian Furoza Nuova, were invited to take part in the celebrations. 
What remains worrying is the aggression presented by participants of such marches. On the 11th of November 2017 14 women who sat in the way of the marching alt-right demonstrators were physically assaulted. Their attempt to receive legal remedy for the violence and abuse they suffered was blocked after the prosecutor’s office discontinued the investigation. It was asserted that the attackers had not intended to seriously harm the women but were merely "expressing their disagreement" that they had joined the march. While there was acknowledgement that the assault and the insults qualified as criminal offences, the prosecutor concluded that there was no public interest in continuing the case and recommended the women to pursue private prosecution.

Additionally, a few months after the attack, the women learned that the police had opened an investigation against 13 of them for "obstructing a lawful assembly". Nine of them were subsequently charged and convicted, and now have to pay fines and legal costs of 500 zlotys ($127).
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