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September 2022

Palestinian Centre for Human Rights’ Submission to Committee on the Elimination of Discrimination against Women

1. The Palestinian Centre for Human Rights (PCHR), a non-governmental organization established in 1995 and based in the Gaza Strip, is dedicated to the protection of human rights, promotion of the rule of law, and upholding of democratic principles in the occupied Palestinian territory (oPt). PCHR also enjoys Consultative Status with the United Nation Economic and Social Council (ECOSOC). PCHR’s Women’s Rights Unit aims to provide legal aid to women, including the intervention on behalf of women in Shari’a courts, and to raise women’s awareness of their rights guaranteed by international human rights conventions, especially the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), as well as raising their awareness on the relevant domestic laws. Additionally, the Unit works on supporting all efforts aiming to change the domestic laws that are unfair to women and discriminatory against them.  The Unit also endeavors through its work to combat all forms of gender-based violence and enhance gender equality and justice in the Palestinian society.
2. PCHR submits its report to the Committee on the Elimination of Discrimination against Women (hereinafter referred to as "Committee") for its 85th Pre-Sessional Working Group (PSWG)- regarding the State of Palestine’s implementation of the Committee’s recommendations in the latter’s concluding observations previously issued in (CEDAW/C/PSE/CO/1) in July 2018 concerning the harmonization of legislations and repeal of discriminatory laws as well as  marriage and family relations following the State of Palestine's accession to CEDAW without reservations on 10 April 2014. 

Harmonization of Legislations and Repeal of Discriminatory Laws:

Recommendation 15/a: Reunify legal systems in the Gaza Strip and West Bank to ensure that all women and girls in the State Party are afforded equal protection under the law and in line with CEDAW

3. Palestine suffers from having multiple legislations as various archaic laws are applied in the West Bank and Gaza Strip. In the West Bank, the 1976 Jordanian Personal Status Law is applicable while the 1919 Ottoman Personal Status Law and the 1954 Egyptian Law on Family Rights are applicable in the Gaza Strip. Regarding the Penal Codes, the Penal Code No. (74) of 1936 enacted during the British Mandate in Palestine is still in force in the Gaza Strip while the Jordanian Penal Code No. (16) of 1960 is applicable in the West Bank. This has created separate legal systems that are discriminatory against women within one state.  






4. The Palestinian society continues to suffer from the political division ongoing since 2007, disrupting the convening of the legislative council to enact unified legal systems in the Gaza Strip and West Bank that would guarantee equal protection for all women and girls in Palestine under law and in line with CEDAW. This prevented the State of Palestine from complying with the Committee's recommendation (15/a). It is noteworthy that on 15 January 2021, the Palestinian President issued a presidential decree to hold presidential, legislative, and National Council elections consecutively, but he later announced the postponement of the elections because Israel banned holding the elections in Jerusalem[footnoteRef:1]. [1:  The Palestinian Center for Human Rights. ‘General Elections Postponed, PCHR Understands the Decision and Holds Israel Responsible”, 30 April 2021, available at: https://pchrgaza.org/en/general-elections-postponed-pchr-understands-the-decision-and-holds-israel-responsible/ ] 

5. PCHR requests the Committee to take note that since the Palestinian political division, President Mahmoud Abbas has issued laws by decree that are only applicable in the West Bank, based on Article (43) of the amended Palestinian Basic Law[footnoteRef:2]. On the other hand, the Hamas-affiliated Change and Reform Bloc in the Legislative Council has issued laws that are only applicable in the Gaza Strip, increasing the gap of equal protection for women in the State of Palestine, contrary to the Committee's recommendation (15/a). [2:  Article 43 stipulates: "The President of the National Authority shall have the right, in cases of necessity that cannot be delayed, and when the Legislative Council is not in session, to issue decrees that have the power of law. These decrees shall be presented to the Legislative Council in the first session convened after their issuance; otherwise they will cease to have the power of law.  If these decrees are presented to the Legislative Council, as mentioned above, but are not approved by the latter, then they shall cease to have the power of law." ] 


Recommendation (15/c): Expedite the review and adoption of draft laws to ensure their compliance with CEDAW, including the draft penal code, draft personal status law, and the draft Family Protection Law.


6. The review of the draft laws, including the draft penal code and draft personal status law, has not been expedited to ensure the draft laws compliance with CEDAW and then be adopted. The amendments made during the Palestinian political division period were only minor and will be explained hereinafter in details.
7. With regard to the 1960 Penal Code No. 16 applicable in the West Bank, exculpating and mitigating excuses in cases involving killing or bodily harm, motivated by the claim of defense of honor, were annulled by a law by decree issued by the Palestinian President on 15 May 2011. This was followed by several laws by decree that have restricted the discretion of the judge in terms of considering “honor” as a mitigating excuse; thus, the perpetrator does not benefit from the mitigating excuse if the criminal offense was committed against a female on grounds of "honor". However, if a person has committed a misdemeanor against a female, the amendments have not prevented the offender from benefitting from the mitigating excuse.








8. [bookmark: _Hlk114679890]In 2017, the Change and Reform Bloc in the Gaza Strip issued the Penal Reconciliation Law No. (1)/2017, which stipulates in Article (4/1): “the victim, or his agent, heirs or their agent can be reconciled in all crimes, except for the crimes that are irreconcilable by law and Sharia.”[footnoteRef:3] This law has become applicable in the Gaza Strip with regard to the accountability of the perpetrators of assault crimes and homicide of women. In crimes of assault on women, if the assaulted woman signs a reconciliation paper -and she might be forced to sign-, this will lead to the extinction of the penal action and the criminal case will be dismissed after the offender pays a fine for the public interest litigation. In murder crimes of women, the criminal case is dismissed if the offender only pays a fine of about USD1400 for the public interest and a reconciliation is reached with the heirs of the victim that is easily concluded in case the offender is a family member. [3:  The Palestinian Legislative Council.” the Penal Reconciliation Law No. (1)/2017," (Arabic), available at: https://plc.ps/ar/index/plc_law_details/169 ] 


Marriage and Family Relations 

Recommendation (47/a): Review all personal status laws with a view to repealing or amending all provisions that discriminate against women and girls, in particular those relating to marriage, divorce, inheritance and the legal capacity of women, and in that regard address family status matters by taking into account the best practices of countries with similar cultural background. 


9. The 1976 Jordanian Personal Status Law, which is still applicable in the West Bank, discriminates between men and women and violates CEDAW in many articles as follows: 
A. The Law considers the testimony of a man to be equivalent to that of two women.
B. The Law requires the consent of the female’s closest male guardian to conclude the marriage contract.
C. The Law gives the man the absolute right to divorce his wife unilaterally.
D. With respect to child custody, the Law has abolished a woman’s right to custody of her children if she marries a man who is non-Mahram to the child. Also, when the male child turns 15, he has the right to choose between his parents while the female child is deprived of this right.
E. Absence of articles in this Law that prohibit polygamy.

10. The only amendment made to the Personal Status Laws applicable in Palestine is issuance of law by decree no. 21/2019, which stipulates that “1. Marriage eligibility requires that the parties to the marriage contract should be of sound mind and are both 18 years old. 2. By way of exception from what is provided in paragraph (1) of this Article, the competent court, in 





[bookmark: A17237_2]particular cases and if the marriage is in the interest of both parties, may allow the marriage of a person under eighteen years old upon the approval of the Chief Justice in Palestine or the religious references of other sects. Accordingly, the spouse becomes fully eligible for all matters related to marriage, divorce and their consequences. After this law by decree has given the competent court, the Chief Justice in Palestine, or religious references of other sects an exceptional discretionary power to contract the marriage of girls under the legal age, the amendment has become vacuous. Official statistics indicate that the percentage of girls who got married under the age of 18 in 2019 constituted 19% of the total number of girls who got married in the West Bank.[footnoteRef:4] It should be noted that this law by decree is applicable only in the West Bank and not in the Gaza Strip due to the Palestinian political division.  [4:  The Palestinian Central Bureau of Statistics. ‘Dr. Awad, Highlights the Situation of the Palestinian Women on the Eve of the International Women's Day, 08/03/2021”, 08/03/2021, available at: 
https://www.pcbs.gov.ps/post.aspx?lang=en&ItemID=3934 ] 

11. The 1919 Ottoman Personal Status Law and the 1954 Family Right Law No. 303 are still applicable in the Gaza Strip; both laws are similar to the 1976 Jordanian Personal Status Law in terms of paragraph (7) mentioned above. As child marriage is still continued according to Article (5) of the Family Rights Law applicable in the Gaza Strip regarding the eligibility for marriage provides that the groom shall be 18 years old or above, and the bride shall be at least 17 years old to get married. However, the law contains a serious exception to this rule in Articles 6, 7 and 8 which allow the judge to permit the marriage of a female above 9 years old and a male above 12 years old. In 1995, Judicial Circular No.87 was issued by the Sharia Judiciary Council, prohibiting judges to contract any marriage if the bride is less than 15 years old according to the Islamic “Hijri” calendar (i.e., 14.55 according to the Gregorian calendar) and the groom is less than 16 years old according to the Islamic “Hijri” calendar (i.e., 15.52 according to the Gregorian calendar). Thus, a sharia judge in the Gaza Strip can contract the marriage of any male above 15.52 A. D years old and any female above 14.55 A. D years old.
12. An amendment has been made to the custody of children in Article 391 of the Personal Status Law applicable in the Gaza Strip and Article 162 of the 1976 Personal Status Law applicable in the West Bank through Law no. 1 of 2009 amending Personal Status Law issued by the Change and Reform Bloc in the Gaza Strip on behalf of the Palestinian Legislative Council.  This amendment provides permanent custody of the widowed mother who confined herself to raising her children if it is in their interest. PCHR believes that this amendment has distinguished between a divorced woman and a widowed woman in terms of maintaining custody of her children if she does not remarry[footnoteRef:5], and this violates Article (16/1/D) of CEDAW. [5:  Palestinian Legislative Council, “the Palestinian Legislative Council Works on Drafting New Personal Status Law to Meet Society’s Needs and Keep Pace with Development.”(Arabic), 12 September 2022, available at: https://plc.ps/ar/index/page_news/3470] 

13. On 12 September 2022, the Change and Reform Bloc in the Legislative Council (Hamas Movement’s bloc) in the Gaza Strip declared on its official website that it is drafting a new personal status law to meet the society’s needs and keep pace with the development.[footnoteRef:6]  PCHR has reviewed the abovementioned draft and found that it perpetuates discrimination  [6:  Palestinian Legislative Law “Law no.1/2009 amending the Personal Status Law.”(Arabic) 12 September 2022, available at: https://plc.gov.ps/ar/index/plc_law_details/158] 








between men and women, as many of its articles contradict these codified in CEDAW and they are as follows:

1. Age of marriage: 
Article 10 of the draft Palestinian personal status law stipulates that “a. Eligibility for marriage means that the spouses shall be sane and 18 years old, b. despite what is stated in paragraph(a) of this article, the judge, upon the approval of the Sharia Supreme Court and after confirming the consent of the intending spouses, may permit in special cases the marriage of a fifteen-year-old, as required by the necessity of interest. Accordingly, whoever gets married is fully eligible in terms of marriage, divorce, and their consequences. These exceptions not stated in paragraph (b) render paragraph (a) vacuous, and any exception will make the age of the spouses or one of them less than 18, in violation of Article (16/2) of CEDAW.

1. Child custody:
Paragraph (198/B) of the draft Palestinian personal status law reveals discrimination between women and men regarding the right to custody according to marital status, as it stipulates that: “in consideration of Paragraph (a) of this article, a person entitled to custody if she was a woman must not be married to non-Mahram of the child; “Mahram means a person whom the child is not allowed to marry.” However, this contradicts paragraph (16/1/D) of CEDAW. Paragraph (c) of the same Article in the abovementioned draft law distinguishes between women’s right to custody according to marital status (widowed and divorced), as it stipulates that “the custody of the mother whose husband has died and who has confined herself to raising and taking care of her children continues if such custody is deemed to be in the best interest of the children”.

Paragraph (a) of Article 191 stipulates that “child custody is given to the mother until the child reaches 13 years old, and to non-mothers until the child reaches 9 years old, and this is deemed to be part of the public order”. Setting the age for transferal of the child custody from his mother violates Article (16) of CEDAW, which emphasizes that the interest of the children is the primordial consideration in all rights and responsibilities.

Meanwhile, paragraph (d) of the same Article distinguishes between male and female in terms of age and conditions when choosing between the parents for custody as it stipulates that “A male has the right to choose custody when he turns 18 if deemed of sound mind, and for the female at the age of 25 if she is deemed of sound mind, unanimously able to express her view and maintains chastity”. This violates the State’s obligations to realize gender equality.





1. Testimony: 
Many articles of the draft Palestinian personal status law consider the testimony of two women equivalent to the testimony of one man as paragraph (14/a) stipulates, “the marriage contract is valid with the presence of two Muslim male witnesses or with the presence of one Muslim male witness and two Muslim female witnesses”. Also, paragraph (147/a) says that “dispute, discord and harm shall be proven by the testimony of two men or a man and two women” in violation of Article 15 of CEDAW.

1. Guardianship and trusteeship: 
Guardianship is of 2 types: financial guardianship and personal guardianship. According to Article (243) of the draft law, financial guardianship is given to the father of the child, then the guardian of the father, then to the grandfather, then to the guardian of the grandfather and finally to the court or the guardian appointed by the court. According to the draft law, a woman has no guardianship over the money of her minor children, but the father may choose her as the guardian over her children, who have not reached puberty, while the father is alive, and upon his death and absence of a grandfather, the judge may appoint her as the guardian of her minor children. This violates the principle of equality between the father and the mother in terms of children guardianship and trusteeship and in all matters relating to them as codified in Article (16) of CEDAW.

As for personal guardianship, which is the guardianship in relation to marriage, it must derive from the agnatic kinship that is as follows: the father, grandfather, uncle, or brother in case the guardianship has not been transferred to the judge according to Article (18) of the draft law, “The guardian in marriage shall be from the agnatic kinship, respectively if the guardianship has not been transferred to the judge”. This reveals discrimination against women as the wife should enter into marriage herself according to Paragraph 1 in Article 16 of CEDAW.

1. Matrimonial domicile: 
Article (90) of the draft law has forced women to reside in a house that her husband chooses after receiving her prompt dowry if it is secure and unless otherwise provided in the contract. If the wife refuses, she forfeits her right to financial maintenance in violation of paragraph 4 in Article 15 of CEDAW, which accord to men and women the same rights with regard to the freedom to choose their residence and domicile.









1. Polygamy: 
The draft law has given men the absolute right to polygamy without prohibition or restrictions as it is permissible in the legislations of some Arab and Islamic countries, and is explicitly codified in many articles of the draft law, including paragraph (17/B) which says that “the court may notify the first wife or wives if the husband has more than one wife after concluding the marriage contract by acknowledgement of receipt”.  Meanwhile, paragraph (73/6 stipulates that “the husband shall treat her and the other wives fairly if he has more than one wife” in violation of Article (16) of CEDAW.

14. The State of Palestine has not amended the discriminatory articles of the Personal Status Law by benefiting from the practices of Arab and Islamic countries, which have reformed their laws to be in line with CEDAW based on the same cultural background they share with the State of Palestine.

Recommendations:
In light of the mentioned above, PCHR recommends that the Committee calls on the State of Palestine to:

1. Initiate a national dialogue between the Palestinian National Authority and the de facto government in the Gaza Strip since it is the only way to resolve the internal Palestinian crisis, end the division and reunite the Palestinian governance institutions, including executive, legislative and judicial authorities.
1. Take serious steps to hold legislative and presidential elections as soon as possible and find a viable solution to ensure the Participation of Palestinians in East Jerusalem in the elections.
1. Activate the legislative authority’s role, neutralize it from the conflict and enable it to carry out its duties, aiming at uniting the legal systems in the West Bank and Gaza Strip to ensure all women and girls in the State of Palestine have equal protection under law.
1. Comply with its international obligations to amend legislations and laws in line with CEDAW
1. Not allow the Hamas-affiliated Change and Reform Bloc adopt the draft personal status Law in the Gaza Strip unless a unified legislative council convenes as it would deepen the gap of equal legal protection among women and girls in the State of Palestine and perpetuate gender discrimination in the Personal Status Law applicable in the State of Palestine.
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