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Introduction:

1. The contributing organisations are grateful for the opportunity to make these submissions to the Committee on Economic Social and Cultural Rights (the Committee). The submissions are intended to assist the Committee in their review of South Africa’s compliance with the International Covenant on Economic Social and Cultural Rights. 
2. The submissions focus on the gendered nature of economic, social and cultural rights and seek to provide the Committee with key issues that women experience in relation to accessing economic, social and cultural rights in South Africa. The contributing organisations submit that the Government of South Africa (GOSA) has failed to adequately represent the position of women within South African society in relation to rights realisation and enjoyment of economic, social and cultural rights. Accordingly, this report is being submitted to ensure that specific gender centred information is put before the Committee to assist with their review of South Africa’s compliance with the Covenant.
3. We previously submitted a report to the Committee in preparation for the development of List of Issues focused on women – this report is already before the Committee. 
4. This submission will be divided into two parts: 

4.1 Part A will focus on Key issues that were included in the List of Issues 

4.2 Part B will focus on Key issues that were not included in the List of Issues

PART A: KEY ISSUES THAT WAS INCLUDED IN THE LIST OF ISSUES
QUESTION 11: PREVALENCE OF EMPLOYMENT IN THE INFORMAL ECONOMY AND PROTECTION PROVIDED
5. According to the United Nations Economic and Social Affairs, almost half of the world’s population lives in rural areas
 most of them with little or no social protection. Most of the people living in rural areas often suffer from social exclusion and lack of effective access to quality services and essential goods.

6. The state response and current measures in place do not adequately address the needs of women in the informal economy. The response makes no mention of the fact that women who are the majority working in the informal economy are excluded from social security benefits such as maternity leave benefits. Women work in the informal economy both from their homes as well as outside their homes. These women are forced into low wages subsistence activities in order to provide access to housing and food security to their families because of poverty. The state response implies that because these workers enjoy the protection of the Constitution (formal equality) there is no obligation on the state to ensure women in the informal sector enjoy their rights. 

7. The Constitution in law protects women such as community health care workers, sex workers, informal and street based traders and vendors and subsistence farmers, but they would need to access to Courts to enforce their rights. Access to justice for many remain elusive and therefore these women only enjoy a sense of formal equality. 

Recommendations

8. We accordingly urge the GOSA to take immediate and gender specific steps to:

8.1 Specifically addressing the gender discrimination present in social protection provision in the informal and rural economy as well as putting mechanisms in place to address gender inclusion, transformation and substantive equality at an operational and implementation level.
8.2 Ensure that those working in informal employment, especially women, are protected through social security initiatives including access to land for agricultural and subsistence farming purposes.  
8.3 Putting measures in place to address informality in the rural economy and the role of social protection for supporting the transition to modernisation and formality in rural areas.
QUESTION 13: PRINCIPLE OF EQUAL PAY FOR WORK OF EQUAL VALUE 
9. The GOSA’s response to the question indicates a lack of understanding and appreciation of the principle of equal pay. This has led to obvious frustrations currently experienced as there are no clear guidelines of code that compels compliance with the principle. 

10. The state response and therefore the realisation of the principle fails to recognise that all women work and are engaged in multiple economic activities significant to their household as well as the economy of the country on a daily basis. Women’s work in South Africa remains undervalued, underappreciated, underpaid or unpaid. 

11. The remedial actions identified will fail the task at hand if the GOSA continues to apply the principle as a tick box system that requires that men and women merely be paid in terms of the same salary band with a demand that they do the exact same job. 
12. Further, there is currently no comprehensive system of protection to combat gender discrimination and to ensure equal opportunities and treatment for men and women as required by Article 3 of the ICESCR and this Committee. 

Recommendations
13. The GOSA needs to commit itself to a reconceptualisation of equality in law and practice if it is to give effect to the principle of equal pay for work of equal value.

14. Further, the GOSA must take steps to ensure that unpaid care work does not hamper women’s equal enjoyment of the right to social security benefits.

QUESTION 17: THE RIGHT TO JUST AND FAVORABLE CONDITIONS OF WORK 
15. We note that question 17 addresses issues relating to social security systems of the state party. What has been omitted here is the non-involvement and exclusion of women in the informal sector to certain benefits. It is our submission that the workplace remains a very hostile environment for women and although legislation has been enacted to protect women in workplace, implementation of such legislation remains questionable. There are a number of gaps in the legislation which especially impact on women in the workplace: self-employed women (women in the informal sector such as informal street traders and community health care workers) cannot benefit from the Unemployment Insurance Fund, as the fund only provides protection to women as employees. The effect of this is that women who work in the informal labour market work without any social security protection, and should they be unable to apply their trade they are left without income protection. Similarly they would have to forfeit an income during maternity leave as they are not protected or covered under the existing Unemployment Insurance Fund. 
Recommendation

16. We urge the committee to encourage the GOSA to expand unemployment insurance benefits such as maternity leave and financial compensation during maternity leave to self-employed women.

QUESTION 20 
a. Marriage Equality for Muslim Marriages 
17. In responding to the questions of the Committee, the GOSA once again relies on a response to questions posed by reference to the Constitution and its wider application. The Constitution can only have a real and substantive impact of the lives of women and girls if it is implemented through an enabling legislative framework. In respect to the recognition of religious marriages such as marriages concluded in terms of the Islamic faith, the continued non-recognition continues to violate women’s rights to substantive equality. 
18. Family law and the recognition and protection of diverse family groupings remain underdeveloped in South Africa. Marriages concluded in terms of the Islamic faith remain largely unrecognised in that no law exists which recognises such marriages. Rights protection for women married in terms of the Islamic faith has been forced to challenge the non-recognition through Court processes. 
19. The State has saw it fit to regulate the solemnisation of customary marriages concluded in the country, civil unions as well as civil marriages as a way to ensure that there is spousal equality. Accordingly, the state has an obligation to protect women married in terms of religious marriages in the same manner and form to ensure that women are substantively equal in these marriages.
20. In the recent case of Women’s Legal Centre v the President (22481/2013)
 the State indicated that it was exploring the possibility of one enabling piece of legislation that would recognise and regulate all marriages in the Country. In the same matter the United Ulama Council of South Africa (which represents all the Ulama’s and Muslim Judicial Council) indicated that even though there were some opposition to the legislation amongst the Muslim community in South Africa as the guardians of the religion and its expression in South Africa, they were not opposed to legislation recognising and regulating Muslim marriages in South Africa. The only opposition appears to come from the GOSA itself. 

Recommendations:

21. The GOSA must be urged to take steps to adopt legislation that recognises Islamic marriages without compelling those practicing the Islamic faith to denounce their religion and opt for secular ceremonies. 
22. Further, the government should ensure that women in particular are protected in marital relationships that are not recognised or not regulated.
b. Child marriages 

23. One of the main challenges faced by girl children is child marriages which essentially takes them out of the protection of any system and puts them at the mercy of their ‘husbands’. Most of these girls are not able to access schools which mean their ability to access formal employment is also severely limited and potentially places them in perpetual poverty. They are also likely to be financially dependent on their ‘husbands’ who are also their oppressors.
24. We note that the South African Law Reform Commission (SALC) began a process of carrying out stakeholder engagements and developing a discussion paper and draft legislative document on child marriages. The process stalled in 2016 after a discussion paper and draft Bill on the “prohibition of forced marriages and child marriages” was sent out for public comment. This delay is disappointing in light of the urgent need to affirm the constitutional rights of girl children and to protect vulnerable children from harmful cultural practices such as unlawful child marriages.

Recommendations:

25. Accordingly, we recommend that the Committee encourages the GOSA to take steps to protect children from child marriages by, among other things, 
25.1 Setting the minimum age of marriage to be 18 years without discrimination or exception and removing the exemption to the minimum age of marriage in the Marriages Act of 1961 and Recognition of Customary Marriages Act of 1996. To achieve this, we urge the GOSA to begin a governmental and eventually a parliamentary process of introducing new legislation that prohibits child marriages and unifies the age of marriage as 18.
25.2 Criminalising child and forced marriages. 
25.3 Outlaw harmful customary practices in so far as they allow for and enable child and forced marriages.
QUESTION 22: WOMEN’S SECURITY OF TENURE AND LAND 
26. The GOSA’s response regarding of protection afforded to guard against evictions as well as the legislative protection available to women in respect of both urban as well as farm land is spars and misleading. The Extension of Security of Tenure Act 1997 facilitates lawful evictions of women and their families from farms every year. The legislation in no way ensures security of tenure, and the Land Rights Management Facility is unable to provide adequate statistics as they can only provide information of evictions that they are involved with. With a limited budget and very few women aware of the existence of such laws, they are unable to ensure protection in each and every farm eviction in the country. 

27. Even though women make up 52% of the population and are responsible for 68% of the agricultural output they live in insecure tenure and in no substantive way have access and ownership to the very land that they work.
 The GOSA has no viable plan to ensure that there are any changes to the lives of women living and working on farms. 

28. Alternative accommodation is not a right and is wholly dependent on the local municipality to identify housing options within its plans. These state subsidised housing schemes are often far from farms where women work, and where they have no access to public transportation services it is leaving them vulnerable to sexual violence while traveling to and from work in instances where they qualify for state subsidised housing. 

29. The legislative framework and assistance provided is therefore to facilitate women’s evictions from farms, but does not include mandatory provisions and obligations on either the state or private farm owners to provide alternative accommodation. 

Recommendations: 

30. Accordingly, we recommend that the Committee encourages the GOSA to take active steps to: 
30.1 Develop and implement land and housing policies with a gender lens that recognises women’s vulnerability and that seeks to meet the needs and rights of women in particular. 

30.2 Ensure that where evictions take place alternative land and housing is available to ensure that women and children are not left homeless. 

30.3 Ensure that where development approval is given to private developers, housing allocation and integrated housing plans are approved to ensure that the housing needs of women are met. This is especially relevant to address spatial inequality in the housing development sector. 

Question 27: Access to sexual and reproductive heath
a. Persistence of unsafe abortions in South Africa 

31. In responding to this question, the GOSA did not adequately address the challenge posed by unsafe abortions and why they continue to exist even in the context where abortion is legal in South Africa.
32. As correctly stated by the GOSA in the reply to the List of Issues abortion is indeed legal. However, abortion services may only be provided by:

32.1 A facility accordingly designated as envisaged by section 3(1) and (2) of the Choice of Termination of Pregnancy Act 92 of 1996 (hereinafter referred to as CTOPA)

32.2 Any health facility that has a 24­hour maternity service, and which complies with the requirements in section 3(1) above, up to and including 12 weeks without having to obtain the approval of the Member of the Executive Council.

33. The majority of South Africans from low-income and poor households rely on public health facilities. In February 2013 the National Health Care Facilities Baseline Audit National Summary Report stated that about 83% (Eighty Three Percent) of South Africans rely on the public health care system. This baseline Report found that there are currently 3880 public health facilities in South Africa including 318 hospitals and of the total number of health facilities, only 264 facilities provide termination of pregnancy services though 505 are designated as abortion service providers. The Report further found that nearly half of the 3 074 clinics (47%) and 20% of the 238 Community Health centres were reported to have no access to doctors whom, in terms of the CTOPA, are authorised to provide abortion services. All the above is also contained in the report compiled by Amnesty International in 2017 titled Briefing: Barriers to Safe and Legal Abortion in South Africa.
 This limitation of access means that many women do not have easy access to facilities and have to travel distances before being able to access such services.
34. Access to safe and legal abortions is further limited by the medical practitioners who refuse to terminate pregnancies on religious grounds commonly known and referred to conscientious objections. The CTOPA does not have a provision that allows for medical practitioners to object to the termination of pregnancy. Accordingly, when a medical practitioner refuses to provide abortion services there are no clear steps and regulation of such conduct.  The Department of Health has not taken steps to implement a clear framework of the CTOPA in relation to the medical practitioner’s rights to object on religious grounds. Such failure to regulate has resulted in many women being refused the service by medical practitioners in public facilities on unreasonable grounds and being forced to seek assistance from unregistered and unscrupulous service providers. 

35. Further and more worryingly, both women seeking to terminate their pregnancies and medical service providers have limited understanding of the legal framework as set out by the CTOPA therefore resulting in women being unable to assert their rights. Research studies have found that that in many instances, women have little knowledge regarding the CTOPA, particularly in relation to the gestation period in which termination may occur. A study by Women's Health Research Unit, School of Public Health & Family Medicine, University of Cape Town found 32% of women in the Western Cape did not know that the CTOPA legalises abortion in South Africa and of those who knew of the CTOPA, a minority of them had knowledge of the gestation restrictions set out in the law.
 Additionally, a study conducted at three hospitals in the Gauteng Province found that 54% of women in Gauteng had not made use of legal abortion services due to the lack of knowledge of the CTOPA while 15% of those who had knowledge of their rights had no knowledge of facilities that provided the service. Accordingly, due to the lack of knowledge, women often seek abortions much later in their pregnancy and in some instances, resort to illegal and unsafe abortion services.

Recommendations
36. The GOSA must take steps to encourage the Minister of Health to exercise the powers granted to him in section 3(5) of the CTOPA and ensure that more 24hr emergency service facilities are providing abortion services and that more facilities are designated in all the provinces.
37. The GOSA must take steps to ensure that all the public health care facilities are accordingly designated as such and/or providing abortion services as envisaged by the CTOPA. Further that the provincial governments are deciding on designation to be an abortion service providers timely and effectively.

38. We urge the Committee to recommend the GOSA to take immediate and urgent steps to implement a clear framework of the CTOPA in relation to the medical practitioner’s rights to religion and ensure that medical service providers’ rights do not continue to trump over the constitutional rights of women to equality, dignity, self-determination and the obligation on government to provide public service without fear or favour as envisaged in section 195 of the Constitution. 

39. The GOSA must be urged to take steps to develop and implement public programs to educate women, communities and medical service providers about abortions, its importance and how it links with the rights of women particularly on choice and self-determination.

b. Equality and Discrimination in accessing sexual and reproductive health 

40. While gaps in social health protection coverage and effective access to health care are among the most prominent causes of health inequities, social and economic inequalities existing beyond the health sector contribute greatly to barriers in accessing affordable and acceptable health care. To achieve equality of access to healthcare, the GOSA needs to incorporate a gendered perspective that promotes sexual and reproductive rights, ensuring that women’s health issues are addressed and that women have access to adequate and affordable care. 
41. Sexual and reproductive health concerns include access to affordable and a wide range of contraception options, access to termination of pregnancy, provision for maternity leave and benefits, safe and accessible maternity healthcare and education around sexual and reproductive rights. The termination of pregnancy must be provided without limited or stigmatising views on the roles of women in society; namely the notion that women should always be mothers even if they have not chosen this for themselves. For example, while South Africa has good policy on contraception options, this is not well implemented in terms of the method mix available to women. There are frequent stock outs and health providers are not trained in the insertion and removal of reproductive health commodities available.  Information about the efficacy of contraception and side effects associated with such methods need to be made available. 
42. Women who are pregnant and HIV positive should be given the option to have prevention of mother-to-child transmission care (PMTCT) alternatively have an abortion should they choose to do so. Assumptions that all HIV positive pregnant women want to have PMTCT must be firmly disabused. 

43. Care must be taken to address incidences of obstetric violence where women are neglected during labour and have no information provided to them regarding the process. Women need to be provided with adequate blankets and nutrition when they are in labour. They must to be provided with pain relief options during all stages of labour. 

Recommendations
44. In ensuring that there is substantive equality in accessing health care we recommend the Committee to urge the government to:
44.1 Develop social protection programmers that ensure that everyone has access to adequate health care, including family planning and reproduction health services without discrimination and that ensures universal health coverage resulting in effective, responsive and equal access to health care for all.
44.2 Develop a comprehensive legislative and policy framework as well as other responses and measures to address causes of inequities in the health sector specifically focusing on vulnerable groups including women, rural populations, persons with disability, LGBTI persons and refugees among others.
PART B: KEY ISSUES THAT WERE NOT INCLUDED IN THE LIST OF ISSUES
ARTICLE 6:  RIGHT TO WORK 
45. The right to work for women remains unrealised within many professions which are effectively criminalised by national
 or local government laws and bylaws.
 Sex work is such an example and a recent South African Law Reform Commission Report
 detailing research undertaken in 2009 indicates that government should continue to criminalise the profession. Informal traders and street traders are of the most vulnerable within the labour market. These women are very often restricted and limited to applying their trade or chosen profession by harsh municipal bylaws. 
Recommendations
46. We request the Committee to urge the GOSA to enact legislation as called for by the World Health Organisation, UNAIDS, Amnesty International and other international bodies that decriminalises sex work and recognises women’s right to work in a profession of their choosing and to enable safer working conditions.
47. There are a number of local government bylaws that effectively criminalises women’s poverty. We request the Committee to encourage the GOSA to take action at a national level to address bylaws that criminalises and restricts women in the informal labour market. 

CONCLUSION

48. We trust that you will find this report useful for the purpose of the review. Please do not hesitate to contact Charlene May (Women’s Legal Centre) – charlene@wlce.co.za and Mandivavarira Mudarikwa (Legal Resources Centre) – mandy@lrc.org.za should you have any queries or questions. 
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