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ON SPECIFIC ISSUES IN RESPECT OF THE LAWS AND REGULATIONS GOVERNING THE STATUS OF NATIONAL MINORITIES

IN RESPONSE TO THE APPLICATION OF THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL FORMS OF RACIAL DISCRIMINATION (CERD)
Belgrade, February 2011

Starting from the Report of the Republic of Serbia on implementation of the International Convention on the Elimination of All Forms of Racial Discrimination (CERD) in the 1992 - 2008 period , and the report on the implementation of this Convention by international and national nongovernmental organizations, like Amnesty International, Roma Rights Centre and Praxis, CEKOR and Regional Centre for Minorities, acting pursuant to its competences and practice, the Ombudsman here indicates the problems that give rise to or serve as indicators of inequality of the citizens of Serbia, which require measures with the view of fighting and elimination of these problems.

The problems pointed to by the Ombudsman before the Committee for overseeing the implementation of the CERD refer to the status of a national (ethnic) minority member and the conditions which, due to the lack of regulations, their non-implementation, insufficient capacities of public administration, work in favour of: inequality of the citizens who are members of national minorities, discrimination and opposition of the society to implement specific guaranteed rights. The majority of omissions and problems highlighted by the Ombudsman that infringe equality, or those that are or may give rise to discrimination, are from  July 2007, when the Protector of Citizens was established, and onwards.  That is why the observations of the Protector of Citizens do not make its    final report on the CERD implementation, but the comment and also the opinion on the failures and problems in the area of fighting discrimination. 
1. The state report points to the status of protection and exercise of rights of national minorities in the 1992-2008 period, and presents the changes that took place in that period. The progress made by the state in taking care of the status of national minorities and their protection against discrimination is evident, and the results of such progress have been incorporated in: the Constitution of the Republic of Serbia (2006), Law on Protection of Rights and Freedoms of National Minorities (2002), Law on National Councils of National Minorities (2009), Law on Prohibition of Discrimination (2009), and other numerous laws and regulations indicated in the state report. In addition, administrative bodies were established to oversee the implementation and protection of minority rights, and autonomous control bodies were introduced in the legal order and public life – Commissioner for the Information of Public Importance and Personal Data Protection, Equality Commissioner, and finally an Ombudsman, and even a Provincial Ombudsman for the Autonomous Province of Vojvodina. International instruments of protection of the rights of national minorities were acceded to, and the mechanisms of full cooperation in respect of the monitoring of the exercise of the rights of minorities were renewed, pursuant to previously signed and ratified international instruments, the CERD being one of them. These data reflect the commitment of the state to regulate the status of national minorities, protect their specific rights and enable full enjoyment of these rights and the participation of national minorities in public life.

2. The principles of protection of the rights of national minorities were laid down in the Law on the Protection of the Rights and Freedoms of National Minorities (2002), whereby the following was introduced in the legal practice and social life:

· An open definition of a national minority term was adopted which, in compliance with the spirit of the Framework Convention for the Protection of National Minorities of the Council of Europe, implies subjective and objective criteria based on which the members of national minorities define their position on belonging to a specific ethnic (national) group. Accordingly, each group of citizens of the Republic of Serbia that is represented on its territory in a “sufficient” number, whose members share common distinctive features  like language, culture, ethnic origin, belonging, origin or religion that make them differ from the majority of population, and  show their concern over the preservation of these features do represent a national minority (Art. 2 of the Law);

· Cultural autonomy of national minorities has been established which implies the measures of special protection of the rights of minorities in those fields which are of importance for preservation of their identity – education, culture, informing and official use of the language (Articles 9-17);

· The concept of national minority self-government was established in the form of a National Council for national minorities (Art. 19);

· The measures of affirmative action were introduced (the measures aimed at securing full and effective equality (Art. 4).

3. By the 2006 Serbian Constitution these rights were incorporated into the constitutional system, and the adoption of the Law on National Councils of National Minorities (2009) reflected the intention to regulate the status of national minority self-governments, that is to define their election, define their competences, define their relationship with the state, provincial and local authorities, and resolve the method of providing finance for the cultural autonomy.

4. Despite evident progress that is reflected in the fact that in 2010, after the elections, 19 national minority  self-governments were established, one should point to specific problems that came to light, or could appear, as the problems ensuing from the above stated regulations:

A. Right to cultural autonomy and the ensuing protection of identity is actually exercised only by those national minorities that meet conditions from Art. 2 of the Law on the Protection of Rights and Freedoms of National Minorities (2002), the minorities that have elected their self-governments as an instrument for the exercise of their rights (Art. 75, paragraph 3 of the Constitution of the Republic of Serbia; Art. 2 of the Law on National Councils of National Minorities). Pursuant to the constitutional-legal provisions, the right to cultural autonomy is exercised by those minorities that participate in specially organized elections for the set up of their national minority   self-government , where- after that self-government  is entered in a public register  and performs legally prescribed duties. This rule did not apply only in the case of the Jewish community, as by Art. 134 of the Law on National Councils of National Minorities the status of the Executive board of Jewish Municipalities of Serbia was made equal with the status of a national council: “Executive Board of the Association of Jewish Municipalities of Serbia performs the functions of a national council, and the president of the Association of Jewish Municipalities of Serbia is at the same time member of the Republic of Serbia Council for national minorities.”

The Ombudsman was approached by a citizen, a member of the Jewish community, who claimed that his right to elect and be elected – run for position in the national minority self -government of the Jews in Serbia has been denied to him. The citizen stated that due to the fact that he was not a member of any community of Jewish municipalities, despite his being a member of the Jewish community, he did not stand an equal chance to exercise his rights and to exert influence or participate in the work of the self-government of his community, which are otherwise realised by members of other national minorities. In this case, and bearing in mind the specific features related to the status of the Jewish community, the Ombudsman informed the competent state authority about the stated citizen’s complaint  and took no further actions, expecting that the problem would be resolved by amending the Law. It is undisputable that the right to the protection of identity must under the same conditions be available to all citizens, and each citizen who is a constituent of a particular ethnic group is entitled, under the same conditions with the others, to decide on and participate in the preservation of that identity. It is undisputable that in the stated case some objective circumstances are in place, which make difficult to the members of the Jewish community to deviate from their traditional organization that defines the community’s religious and cultural life. However, all this can not make an obstacle and exclude the citizens from exercising their legal prescribed rights. That is why the Ombudsman is of the opinion that the amendments of the Law should serve the purpose of finding a solution that would take into account specific conditions and the citizen’s individual rights to equality.

A question ensuing from this is – are the members of national minorities who, for some reason, have not et up their self-government less equal than the members of other national minorities? Namely, the right to exercise cultural autonomy, and the right to the state support in favour of cultural autonomy do exercise only those national minorities who have set up their national minority self-government and had it registered with a competent authority, but not the members of those national minorities who have not set up any such body.

B. With reference to the election of national minority councils (national minority self-governments), the Ombudsman has established, based on the procedures led by the Equality Commissioner, Commissioner for the Information of Public Importance and Personal Data Protection, the information that has come to the knowledge of the Ministry of Interior, and complaints made by the citizens, that the responsible state authority whose duty is to organise and carry out  the elections of national minority self-governments has, by way of bylaws, contributed to irregularities that have given rise to misuse in respect of  registering for voting in a special voters list for the election of national minorities’ councils. 

The Equality Commissioner has established that the responsible state authority has breached the principle of equality by amending the Regulation on establishing of a Bosniak national council and has issued a respective Recommendation, which was then implemented.

The Ombudsman issued a Recommendation (16/1725/10) instructing the Ministry of Human and Minority Rights to make amendments of the Law on National Councils of National Minorities to regulate the issue of registration for voting in a special voters list and observance of the right to cultural autonomy.

C. The Law on National Councils contains other weak points because of which the citizens who are members of national minorities actually do not enjoy the same status within the unified legal system.

C.1.
 The Law prescribes that national minority self-governments are elected exclusively on the national level, whereby a fixed centralized system is established which does not favour homogenisation of national minorities. The problem with this system is that a large number of members of national minorities does not stand a chance to exercise their rights to cultural autonomy. Namely, the laws and regulations regulate that the rights of national minorities are exercised and implemented in the local self-government units, and the exercise of some cultural rights is firmly attached to a number of members of the  national minority who live on a specific territory (the right to education is directly exercised if at least fifteen parents decide for their children to attend some of the available forms of teaching and education; the right to the official use of the language and alphabet  of national minorities do exercise the members of national minorities who, on a territory of a local self-government unit, account for 15% of inhabitants....). However, the influence of the citizens who are members of national minorities on the exercise of cultural autonomy rights is limited only to their right to elect their representative to central national  minority self-government. In this way the members of disperse national minorities (Romas) and the members of the national minority who live outside the traditional minority cultural centre do not exercise the rights and cannot either influence the process of decision making on the contents of the cultural autonomy that is granted by the Constitution and law, or exercise cultural autonomy in the local community where they live.

C.2.
Article 71 of the Law on National Minority Councils stipulates that the right to make candidate lists for the elections for national minority councils is also vested with the national minorities’ political parties. This solution is not applicable in terms of comparative law in the region, and its application during the first elections for the national minority councils in 2010 has shown that the members of national minorities who were members or supporters of a political program of some national minorities’ political parties have enjoyed more favourable conditions in carrying out their campaigns and elections. The right to political organizing of national minorities is a legitimate right, and the Law on Political Parties (Art.3) defines the status of a national minority’s political party, but this right does not strictly refer to an ethnic-cultural dimension. Namely, the reasons that make citizens gather around a national minority’s political party are wider than the protection of cultural identity, and are connected with the ideological beliefs, views in respect of economic, social and other issues of interest to all citizens. Finally, all members of a national minority do not have to share the same political ideas and political orientation. At the same time, most members of a national minority do share a common interest and care to preserve its identity, and should be provided with the same conditions and identical access to the exercise of these rights. The word of the law saying that the political parties of national minorities should be the leaders for the election lists is in favour of those politically organized groups of national minorities and generates inequality in the effective access to the rights.


D. 
In connection with Item C.2. are also the measures of affirmative action recognized by the Law on Election of Members of Parliament, based on which some  national minorities exercise their right to participate in the work of the Parliament (National Assembly). Art. 81 of this Law enables political parties of national minorities and their coalitions winning less that 5% of the total number of the cast vote to participate in the distribution of mandates. Distribution of their mandates is determined based on the principle of a natural threshold, that is, the number of “minority” mandates is determined according to the principle of the largest quotient (if 30,000 votes were in favour of a minority’s list, and the average number of votes for one mandate is 15,000, that the respective minority gets two mandates in the Parliament).  Based on application of those measures of affirmative actions, 4 members of the Hungarian national minority, two members of the Bosniak minority, and one member of the Albanian national minority were elected members of the Serbian Parliament. All other minorities, including Romas, who represent a large national minority, are not represented in the parliamentary bodies. The observance of principle of equality and elimination of any doubt that the measures of affirmative active are not available to all members of national minorities but only to those who are demographically strong, and, before anything else, politically well organised, would be accomplished  once the effective influence of all national minorities in the Parliament is achieved.

5. 
The members of those national minorities who live in the AP Vojvodina exercise most of those recognized individual and collective rights. In this part of Serbia,   the identity of national minorities and protection of their rights is traditionally recognized. In the Report submitted by the Republic of Serbia on the application of the CERD, data are indicated which reflect high extent of exercise of those rights. In connection with this, provincial institutions pay the most important role, as they pay attention to and take care of the status of multiculturality and exercise and protection of national minorities’ rights. Of course, there is always some room for improvement of that status, and the recommendations produced by the Ombudsman and Provincial Ombudsman in connection with the official use of languages of national minorities represent one possible improvement. 


Unfortunately, the situation in other parts of the Republic of Serbia is not the same, and the members of national minorities who live in the central part of the Republic do not exercise in the same extent the rights that are exercised by their compatriots or members of other national minorities in the AP Vojvodina. The reasons for that are numerous, and the Ombudsman is of the opinion that the improvement of the organization and work of the state and local administration may contribute to both efficacious exercise and protection of the rights of national minorities, and to elimination of every form of inequality that may indirectly lead to racisms, xenophobia or chauvinism. 


Underdeveloped capacities of the government administration refer to: a) failure to monitor the exercise of rights; b) nonexistent mechanisms of control in the implementation of laws and regulations in the local self-government units; c) noncompliance of the laws and regulations with international standards, Constitutions, and noncompliance between the laws and regulations themselves; d) inadequate personnel potential for the exercise of legally defined competences in respect with the exercise of the rights of national minorities; e) not regulated methods of financing the work of national minority self-governments, as prescribed by the law.

In connection with the above stated issues, the Ombudsman points to three not implemented recommendations that were prepared based on the procedures the Ombudsman has led based on the complaints of citizens and national minority self-governments:

A) “Priboj Case Study”: Priboj is a multiethnic municipality in the south-western Serbia (Sandzak), which, apart from the majority of Serbs (68,42%), traditionally is inhabited by the members of the Bosniac national minority (22,46%). According to the Constitution and law, members of the Bosniac national minority are entitled to utilize the Bosnian language in official use on the territory of the municipality.  In order to exercise this right, it is necessary for the representatives of the Priboj Municipal Assembly to vote for the change of Article 5 of the Municipality Statute pursuant to the fact that in official use are both Serbian and Bosnian languages. Despite the fact that the representatives, the citizens of Bosniac nationality, their minority self-government and minority political parties, placed this issue on the agenda of the Municipal Assembly, representatives have been dismissing this request or refusing to pronounce on it for almost a decade. The legitimate right of the representatives, who have the original mandate, to freely and willfully pronounce themselves on issues decided upon by the local Assembly would, in this case, be an argument if the right in question was not directly addressed by the Constitution (Article 78), by the Law on the Protection of Rights and Freedoms of National Minorities (Article 11, Paragraph 2), by the Law on Official Use of Languages and Script (Article 11), and the Law on Local Self-Government (Article 20, Paragraph 1, Item 32). The Ombudsman did, by the Recommendation no. 16-1566/09 (March 31st, 2010), signify to the municipality authorities they should undertake the necessary steps to generate conditions for the exercise of the right to official usage of Bosnian language and script. The recommendation was not carried out.               

Municipal authority’s refusal to exercise the Law and harmonize the Municipal Statute with the Constitution and law over the years indicates a structural social problem and the relationship of the majority towards the minority. The adjacent units of local self-government have overcome this issue and Bosnian language is in official use, but not in Priboj in which a latent but strong ethic distance is being kept.                

B) “Bratstvo (Eng., Brotherhood) Case study”: The National Council of the Bulgarian National Minority pointed out, via a complaint, to the Ombudsman that the Ministry of Culture, as of 2009, after many decades of financing journalism and publishing activities of NIU “Bratstvo” in Bulgarian language from the Budget of the Republic of Serbia, changed the manner of financing and issued a Decree to terminate the regular financial support for publications and books written in Bulgarian established by the law. After the proceedings, the Ombudsman adopted the Recommendation no. 16-549/09 where it was claimed that abolishing the Law regulating the position of the “Bratstvo” publishing house and issuing the aforementioned Decree violates the achieved level of rights of the Bulgarian national minority pursuant to the preservation of the traditional and cultural identity, and recommended that the Ministry of Culture, respecting the constitutional principal of acquired rights, establish the manner and criteria of co-financing the publishing activities of the NIU “Bratstvo”. This case showed that despite the same normative environment, there exist crucial differences concerning the exercise of particular collective rights of national minorities. Namely, in the AP Vojvodina, publishing activities of national councils situated in this part of Serbia are regularly and satisfactorily financed from the Budget of the Province, unlike the national councils situated outside the province, among which lays the Bulgarian one, whose financing is done sporadically and solely on the grounds of the open competition issued by the Ministry of Culture.         

C) “Effective Participation of National Minorities in Performing Public Affairs Case Study”: The Ombudsman has, on its own initiative, established that state authorities do not apply obligations determined by the Constitution and law [The Constitution of the Republic of Serbia, Article 77, Paragraph 2; the Law on the Protection of Rights and Freedoms of National Minorities, Article 21; Law on Civil Servants, Article 9, Paragraph 3; the Conclusion of the Government of the Republic of Serbia on Activities that Increase the Participation of National Minorities in the State Authority Institutions (“The Official Gazette of the Republic of Serbia”, no. 40/2006)], pursuant to the employment of the members of the national minorities in state institutions that exercise public authority, and accordingly issued a Recommendation no. 45-218/09 in which he prompted the Human Resources Management Service of the Government of the Republic of Serbia to undertake actions under its own jurisdiction in order to enable the exercise of this right to members of national minorities. However, despite the fact that in the meantime the Law that regulates the position of the civil servants has been changed and that actions aiming at increasing the opportunities for the national minorities to be employed in public services under the conditions prescribed by the law could have been undertaken, the aforementioned did not occur.             

1. According to the Census (2002), there are 108.193 citizens of the Roma   nationality in Serbia. Research and estimations show that this number is larger (around 450.000) and that the cause of incongruence between the official statistical data and the estimations lays, in most cases, in ethnic mimicry which Roma people resort to in order to protect themselves from prejudice and discrimination, i.e. they achieve social progress more easily if they conceal their ethnic identity.                                                   

The main problem of the hard life Roma people lead in Serbia is structural poverty that can possibly only be overcome with the institutional support and long-term actions aimed at eradicating the cause of such a state. Pursuant to that, the National Assembly issued a Strategy of Roma Integration (2009), and the Government of the Republic of Serbia, apart from joining the regional initiative of “Decade of Roma Inclusion”, issued, in 2005, action plans for improving the position of the Roma population in education, housing, employment and health insurance, and five years later, eight action plans more concerning other areas. A number of institutions that ensure the implementation of the Strategy and the action plans – The Office for the Improvement of the Roma Population in the Ministry for Human and Minority Rights, the Council for the Roma Population Integration of the Republic of Serbia, The Office for the Roma population Inclusion in the Government of the Autonomous Province of Vojvodina - were appointed. At the beginning of 2011, it is impossible to estimate the effectiveness of the achievements of the government’s program for the overall position of the Roma population. A special problem concerning this is the lack of information on the part of state authorities on the actions taken and the results achieved. The existing data indicate the drawbacks of the program, rather than its efficiency. 

Wanting to analyze the results of the Roma state program, in accordance with its jurisdiction, the Ombudsman is developing a program for monitoring the results and the implementation of the Strategy and the action plans, in association with the UN agencies. The outcome of the Ombudsman’s work will be a Special Report for the National Assembly regarding the implementation of the Roma Population Integration Strategy, and the recommendations directed to the relevant state authorities concerning the improvement of the determined conditions.      

Resolving the problem of “legally invisible persons”, i.e. citizens whose citizenship and civil rights are not recognized due to not being enlisted in main registers and who are lacking personal documentation, has been actively present in the work of state authorities, international organizations and NGOs for more than a decade. Wanting to contribute to the resolution of the condition of people without recognized status of a citizen, most of them being the Roma people, the Ombudsman mediates the talks between the Ministry for State Administration and Local Self-Government, under whose jurisdiction is the entry into main registers, UNHCHR, and non-governmental organizations regarding the systematic resolution of the status of “legally invisible persons”. In addition, the Ombudsman acts accordingly with the citizens’ complaints enabling “legally invisible persons” to be enlisted in the main registers and obtain personal documentation.                                                                             

The Ombudsman has also started the organization of the receipt of complaints from the citizens living in Roma settlements. This was necessary due to the fact that the number of complaints coming from the Roma people is disproportionately low compared to the number of problems they are facing, as it has been noted. Knowledge that most institutions are inaccessible to Roma people, in addition to the fact that they are encountering various types of obstacles, among which is possible discrimination, in exercising human and civil rights, represented a motif for this kind of work organization.                                                    

2. Recent years have produced a frequent expression of racism and xenophobia towards Roma people, but also towards members of other national minorities.                                                                                       

Jabuka (Apple) Case Study: In June 2010, in the village of Jabuka, near Belgrade, Roma people were exposed to attacks by the village inhabitants, ethnic Macedonians and Serbs for days (Jabuka is a village which, according to the 2002 Census, is inhabited by 51% of Serbs, 32% members of Macedonian national minority, and 0,38% members of the Roma national minority). The attacks, in which almost a thousand people participated, were provoked by a minors’ conflict that ended in murder – a boy of Roma nationality killed his peer of Macedonian nationality in a fight. The police intervention, prompt imprisonment of the organizers of the attack, and the filing of the charges of criminal inciting and promotion of racial, national and religious hatred by the prosecutor’s office, and the municipality’s and local self-government’s activities were not enough to end the protests and abuse. During those days, the Ombudsman visited Jabuka many times, and the protests and attacks seized after the joint address of the President of the state and the Ombudsman to the citizens of Jabuka. The Ombudsman continued to monitor the development of the situation afterwards, and concluded that latent racism and tension still exist.                                                                                          

Writing of Racist Graffiti: Previously sporadically, but now more often, fascist ideology motivated graffiti are written, swastikas drawn, and threatening and humiliating notes passed on Roma houses and near Roma settlements. For example, the Ombudsman has already in 2011 initiated a procedure regarding the writing of fascist ideology motivated messages in Roma settlements in Pozega and Sombor. In these cases, as well as in some previous ones, the investigation procedure was carried out in accordance with the law and rules of investigation, charges were raised against the unknown person in relation to the incitement of racial and national intolerance. However, the Ombudsman is not aware of whether the culprits of these criminal activities were identified and prosecuted in accordance with the aforementioned indictment.                  

Protests Arising from the Relocation of Roma People: A few protest held in Belgrade when trying to relocate unhygienic Roma settlements are also indicators of racism. Namely, the city authorities have tried to relocate dwellers of two large Roma settlements a couple of times from the location in Novi Beograd (New Belgrade) to the locations that the city urban plans determined for this purpose – Zemun Polje, Ovca, and another location in the Novi Beograd (New Belgrade) municipality. However, the citizens living near these locations protested every time, clearly stating that they did not want Roma people from these settlements as their neighbors. The Ombudsman issued a recommendation to the city authorities concerning the relocation of Roma people living in the “Gazela” settlement, situated under the central city bridge. Roma people were relocated from this settlement in an acceptable manner, but not in accordance with the Action Plan on Roma Housing adopted by the Government of the Republic of Serbia and the international standards. Roma people from this settlement were displaced in temporary containers to several city locations. To the knowledge of the Ombudsman, occasional disturbances of Roma people now living in these locations still continue to occur.                                    

Racism Directed Towards the Pupils of Roma Nationality: An obvious example of direct racist behavior can be identified in the proceedings led by the Ombudsman in the case of a Roma girl who was insulted, humiliated and physically assaulted by her peers due to the color of her skin and ethnicity. Instead of support on the part of the teachers and the school administration, the girl’s family received messages that imply total insensitivity and underlying racism.                    

Segregation Motivated by Racial Prejudices: With regards to the classes in elementary schools, it has been noted that parents of non-Roma nationality, in certain local communities, more and more often do not enroll their children into schools in which classes are attend by a considerable number of Roma children. This problem is the most prominent in the “Petar Lasic” Elementary School in Leskovac.                 

Even though the administrative authorities did not come out with clear and precise data on how Roma people deal with discrimination in education, employment or exercising rights, its consequences are visible. Until now, besides the Anti-Discrimination Law (2009), no actions have been taken, nor suitable acts passed, that would prevent discrimination of Roma people, or that would serve as a basis for mending its consequences. What is also disturbing is that the culprits of criminal offences that incite racial, national, ethnic, and religious intolerance are rarely identified and prosecuted.                                                                 

Examples of National Intolerance Towards the Members of Other National Minorities: Proceedings conducted by the Ombudsman indicate that members of other national minorities also face the problem of racism and national intolerance. After chauvinistic graffiti directed towards the members of Hungarian national minority in Temerin had been written, ethnic tensions that led to several conflicts were incited. Racist graffiti were also directed towards the members of the Jewish community and the members of the Bosniac and Albanian national minorities. Moreover, the Ombudsman initiated the proceedings for determining the facts regarding the exceptions state authorities made in the case of harsh insults to the national dignity of the members of the Croatian national minority in Subotica at the beginning of 2011. The Ombudsman also conducted the proceedings against a doctor employed in the Clinical Centre of Serbia for openly mocking the patient on the grounds of her Muslim origin. In addition, the procedure that determines whether there was discrimination present in the Ministry of Interior in the case of unemployment of a citizen of Bosniac nationality is underway.       

Discrimination on Religious Grounds: Direct or indirect discrimination concerning the free exercise of religious believes also occurred. The Ombudsman conducted the proceedings regarding the maltreatment of the citizen who is a member of Hindu Vishay religious community in which it was determined that the Ministry of Interior did undertake legislative procedures, however did not perform all the necessary activities in order to identify the culprits who brutally insulted his dignity and inflicted injuries onto him.                                                                     

Moreover, the Romanian Orthodox Church emphasizes the problem concerning its work in the south-eastern part of Central Serbia, where the members of the Vlach national minority reside. Dismissing the problem of Vlach identity and their ethnic origin, which is a matter of the citizen’s subjective denomination, the Ombudsman was acquainted with the problems the clergymen of the Romanian Orthodox Church from this part of Serbia were facing.                                                                          

3. The Law on Churches and Religious Communities (2006) was supposed to regulate the legislative position of churches and extend the constitutional principle of freedom of religion (the Constitution of the Republic of Serbia, Article 43). A considerable portion of the law did just that; nevertheless, there were a lot of contradictions and partly-said statements, which not only the Ombudsman, but also small religious organizations and academics pointed out. In The Opinion (16-1211/09) of the Ombudsman Concerning the Needs for Improving the Legislative Position of Churches and Religious Communities and Exercising the Freedom of Religion Through Improving the Regulations and Their More Accurate Application, the Ombudsman pointed out to the Ministry of Religion the need for a more complete exercise of constitutionally granted freedoms of religion and the rights of churches and religious communities, i.e. those who ask to be registered as such, required the improvement of provisions prescribed in the Law on Churches and Religious Communities, as well as, the Regulation on the Register of Churches and Religious Communities, but it also required the improvement in the way of their application. Before issuing the Opinion, the Ombudsman had carefully analyzed and organized a panel discussion on regional experiences regarding the exercise of the freedom of religion, prepared a professional analysis of the Law on Churches and Religious Communities and the problems occurring in its application. In forwarding the Opinion to the Ministry of Religion, the Ombudsman also had in mind that the application of the Law and the manner in which the registration of churches and religious communities were regulated could consequentially result in the unequal legal status of churches and religious communities.                                                          

In that sense, the Ombudsman particularly emphasized that the changes in provisions regarding the Law on Churches and Religious Communities, that caused difficulties and conflicts in application, would contribute to a more effective and adequate exercise of freedom of religion, improvement of the legislative position of churches and religious communities, as well as the improvement of legislative security. In that sense, the following Articles have been highlighted: 6 (Church and Religious Community’s Autonomy); 7 (Autonomous Regulation of Churches and Religious Communities); 8, Paragraph 5 (The Right of Clergymen to Participate in Public Life); 16 (Confessional Communities), 18 (The Registration of Religious Organizations), 19 (Name of Religious Organizations); 20, Paragraphs 3 and 4 (Resolving the Application for Registration), 22 (Removal from the Register).                                           

In the Opinion, the Ombudsman also drew attention to the fact that a large number of provisions in the Regulation on the Register of Churches and Religious Communities (“Official Gazette of the Republic of Serbia”, no. 43/2006) were not based in the statute nor were worded in its entirety, was mostly damaging towards the legal position of churches and religious communities determined by the Constitution of the Republic of Serbia and the Law on Churches and Religious Communities. The Ministry of Religion would, by passing a new Regulation on the Register of Churches and Religious Communities or amending the existing one, contribute considerably to the improvement of the legal position of churches and religious communities, and remove the majority of obstacles towards legislative and efficient exercise of churches and religious community’s rights in the registration procedure.                          

Finally, the Opinion highlighted that the improvement in exercising the freedom of religion would also be achieved by more accurate application of the regulations, primarily in the sense of a grater consistency and an equal application towards all those who are in the same legal situation; interpretation of regulations in a way that consequentially has motivational rather than restrictive effect on exercising the freedom of religion and the association of the principles of the administrative procedures.                                                                                                  

Pointing out examples of open or latent racism and national intolerance, omissions in laws and regulations, and the lack of its application that lead to discrimination and the factual unequal position of citizens who are members of national minorities, by acting in accordance with its jurisdiction, the Ombudsman tends to contribute to:

· Overcoming of any form of racism, chauvinism and discrimination;

· Passing the regulations whose application enables efficient improvement in connection to eliminating racism and chauvinism, and the factual improvement in the protection of national minorities’ rights; 

· Improvement in the work of public administration in the sense of its understanding of the problems of racial, national, ethnic and religious minorities, and generating the capacity for the implementation and monitoring of the rights;                                                                              

· Motivate the development of a social climate in which race, nationality, ethnicity, or religious belief are neither an obstacle in exercising human and civil rights, nor a pretext for discrimination, but a value which emanates from the human nature as such.                                                          

